
Intentional Torts and Battery



Intentional Torts

There are two kinds of torts:

• The intentional kind (things done on purpose), and

• The unintentional kind (accidents).



Intentional Torts – Battery 

Battery is…

• The intentional infliction

• Of a harmful or offensive bodily contact.

I NEED TO INTEND THE CONTACT, NOT THE ACTUAL 
HARMFUL OR OFFENSIVE PART. 



BATTERY

• Intent to cause harmful or offensive contact
• Contact doesn’t have to be HARMFUL, it can merely be OFFENSIVE
• You don’t have to touch the PERSON: a battery can occur when you touch 

something ATTACHED to the person, like a purse.



Battery: The Intent Requirement
You, a stranger, are standing next to me in an elevator

I intentionally start playing with your hair, NOT 
intending to offend you.  

Your are offended, which wasn’t what I intended

You sue me for battery. What result? Which intention 
counts?



Battery: The Intent Requirement

Answer: liable for battery.

The defendant must …
• intend the touching (which I did),
• and the touching must be harmful or offensive (which this was).
• Ask: would a reasonable stranger find your playing with his/her hair 

offensive?



Substantial Certainty = Intent

I am running to catch a train and so are you. 

Suppose I knew that you would inevitably run into me, but I didn’t 
want that to happen. “What a shame,” I thought. Liability?



Substantial Certainty Continued

Yes:   Liability. In intentional tort cases generally, substantial certainty is 
as good as intent.



Transferred Intent
What if I throw a brick at A, and it hits B?

What if I send poisoned figs to A, but they are eaten by 
B?



Transferred Intent Continued

In both cases I am liable to B for battery.

This is called transferred intent.



Thank You For Not Smoking
I blow smoke in your face. Battery? 

Yes: battery. It’s an intentional offensive touching, even if I 
did not mean to annoy you.

. 



Thank you for Shop(lifting)

I suspect that you’re a shoplifter. I say so, and rudely grab a package 
you are holding. Battery?

Yes: The box is closely associated with you. 



Defense to Battery: Consent

• Express Consent – Voluntary, capacity, oral or written
• Implied Consent: D offers to vaccinate all passengers on their ship. P 

holds up her arm and receives their vaccination. It reasonably appears 
to D that P consented.

• Exceeding the Scope: P visits D, a doctor, and consents to an 
operation on her right ear. While P is under, D decides P’s left ear 
needs an operation as well and does it. P’s consent does not block an 
action for battery for the left-ear operation



Battery: Implied Consent

I tap you on the shoulder to ask a question.

Your shoulder is unexpectedly destroyed by this.

Am I liable for battery?



OUCH! MY SHOULDER!

• No. There is implied consent to such contact in the ordinary course of 
life- the reasonable person standard.



Battery: the Consent Defense

I consent to an operation on my nose by Dr. Smith. 

Instead, Dr. James Performs my nose operation. 

My nose turns out great, but I am not happy that Dr. James performed 
it instead of Dr. Smith.

What do you think?



Battery: The Consent Defense

We’re playing touch football. I complain that you’re too rough, but I 
keep playing. You push me down and I’m hurt. Liability?



The Consent Defense Continued

No. By continuing to play, 
I consented.

Is it possible to exceed the 
scope of consent?



MINI ESSAY ON BATTERY

Annie was scheduled to undergo surgery for removal of her tonsils. 
Doctor Jones, her family doctor, was to perform the operation. The 
day of the surgery, Doctor Jones was called out of town because of a 
family conflict. 



MINI ESSAY ON BATTERY, CONT.

Even though there was no emergency, it was decided by the hospital to 
go ahead with the operation and substitute Doctor Wells for Doctor 
Jones. Doctor Wells is considered to be an expert in removing tonsils. 
Annie was not informed of the switch in doctors. 

If Annie sues Doctor Wells on a battery theory, who will prevail?



Discussion of Battery Mini Essay

The issue is whether Annie has a claim for battery against Dr. Wells, and if so, 
whether Dr. Wells has a defense of consent.  Battery is the intentional 
infliction of a harmful or offensive contact with plaintiff’s person.  In this 
case, Dr. Wells intended to make contact because he intended to perform 
the surgery on Annie to remove her tonsils. The question becomes whether 
the touching was harmful of offensive. An offensive contact uses the 
standard as to whether a reasonable person who is not highly sensitive 
would find the touching offensive. The facts say nothing about Annie’s 
health, so if we assume the surgery was a success, we can assume the 
touching was not harmful.  However, since this was not the doctor she 
wanted to perform her surgery, the touching may be considered offensive if 
a reasonable person in her position would find a surgery performed by 
another doctor offensive. It is likely a reasonable person would find this 
touching offensive since surgery is invasive, and most people choose the 
doctors to perform the surgery.



Discussion of Battery Mini Essay Continued

Dr. Wells may have an affirmative defense of consent to battery.  While 
Annie never gave express consent for Dr. Wells to perform the surgery, 
she may have given implied consent.  Implied consent is based on 
custom or usage, or on whether a person in the defendant’s position 
would have reasonably believed that the plaintiff consented, regardless 
of whether the plaintiff actually consented.  Annie gave consent to her 
family doctor to perform the surgery. Even if Annie did not consent to 
have Dr. Wells perform the surgery, if Dr. Wells reasonably believed that 
Annie consented, he may have a defense to battery.  



MINI ESSAY ON BATTERY 2

Tim plays hockey for the Detroit Red Wings.  He tends to be a rather 
rough and tough player. During a game against the Boston Bruins he 
checks (shoves) Mario into the boards.  Mario suffers a mild 
concussion as a result.  

If Mario sues Tim for battery, will he prevail?



Discussion of Mini Essay 2 on Battery

• The issue is whether Mario will prevail in a claim against Tim for 
battery, and if so, if Tim has a defense of consent. Battery is the 
intentional infliction of a harmful or offensive contact with plaintiff’s 
person. In order for Mario to prevail in a claim of battery against Tim, 
he will have to show that there was an intentional harmful or 
offensive contact.  In this case, Tim intentionally shoved Mario 
because he checked Mario during a game. The contact was harmful 
because Mario suffered a mild concussion Therefore. Mario has a 
claim against Tim for battery.   



Discussion of Mini Essay 2 on Battery 
Continued
Tim can raise the defense of consent. A plaintiff may give either express 
or implied consent to the touching or contact. In this case, there is no 
indication that Mario gave express consent. Therefore, it must be 
determined if Mario gave implied consent. It is common in ice hockey 
that there is physical contact between the players, which goes to a 
showing that there may be implied consent. However, the facts state 
that Tim is a “rather rough” player. If Tim went beyond the scope of the 
implied consent, he would not be able to raise consent as a defense. 



Self-Defense and Defense of Others

• A person is entitled to use reasonable force to prevent any 
threatened harmful or offensive bodily contact, and any threatened 
confinement or imprisonment. 

• When acting in Defense of Another, the rescuer steps into the shoes 
of the rescuee. If the person being defended was not entitled to use 
self-defense, even a reasonable mistake will not protect the rescuer.



Battery: It’s a Rap (literally)
You say you meant no harm
When you punched me in the arm

But you know you meant to contact me
And that’s the intent for battery 

Don’t tell me about consent
When in my arm you put that dent

I never implied it was okay
To go and punch me at work or play
I hope you learn battery someday
Until then, you best be on your way


