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Negligence Per Se

If the defendant violated a statute, it’s negligence under the following 
circumstances:

• The accident must be the sort of thing the statute meant to prevent.

• The plaintiff must be in the class of people the statute meant to 
protect.



Negligence Per Se: Duty and Breach

Under the Common Law, a violation of a statute proves duty and 
breach, but causation and damages still need to be proven.

This is why I have put Negligence Per Se in the “Breach” Section. 



Negligence Per Se: Hypothetical
Dog #%@!

The Municipal Beautification Act was passed in 
response to complaints about the sight and smell of 
dog excrement on sidewalks.

It requires store owners to keep excrement off the 
sidewalks in front of their stores.

P slips on dog poop in front of D’s store and breaks her 
hip. She says D was negligent per se. What result?



Negligence Per Se: Statutory Purpose

Answer: No negligence per se. The statute wasn’t passed to prevent 
this type of harm.

Q: What if the statute was meant to prevent slips but was called the 
Blind Pedestrians’ Protection Act?

A: Again, no liability – assuming the plaintiff could see. She isn’t in the 
class the law meant to protect.



Negligence Per Se: Excuses

Q: A rear light on D’s car, required by statute, blows out. Before D can 
realize this, he’s in an accident. The light would have prevented it. Is D 
negligent per se?

A: No. He reasonably did not know the facts calling for different action.



Negligence Per Se: More Excuses

• D diligently tried to comply with the statute. 

• D was incapacitated from complying (e.g., for medical reasons). 

• Compliance would have been more dangerous than non-compliance.



Doctor Spiney Mini Essay

Mary was involved in a terrible accident that injured her back.  She 
went to see Dr. Sally Spiney, a chiropractor, in hopes of improving the 
situation.  Despite numerous visits, Mary’s back did not improve 
despite Dr. Spiney’s efforts in doing everything that any other 
chiropractor would.  Mary then discovered that Dr. Spiney’s license was 
not valid.  It turns out, because of a hectic schedule, Dr. Spiney’s license 
renewal sat at the bottom of the “to do” pile, forgotten about, until her 
renewal period ran out.   

Does Mary have a claim of statutory negligence against Dr. Spiney?



Discussion of Dr. Spiney

• The issue is whether Mary has a claim against Dr. Spiney for statutory 
negligence. When you have statutory negligence, it means that violation of 
the statute constitutes negligence per se, or negligence as a matter of law 
and establishes duty and breach. In order for negligence per se to apply the 
statute must be designed to protect the class of person that the plaintiff 
falls into from the type of harm that the plaintiff suffered. Mary will argue 
that requiring Chiropractors to have licenses is a statute designed to 
protect patients form harm resulting from malpractice, or practitioners 
who lack the training to appropriately treat patients.

• Here, however, it appears that Dr. Spiney was licensed and the renewal 
was pro forma and required sending in a form and presumably a fee. Since 
there does not seem to be any impediments to Dr. Spiney receiving her 
license if and when she sent in the form, she is not in violation of the 
statute so as to give rise to negligence per se



Dr. Spiney: A Prelude to Causation

• Even if negligence per se applied in this case, Mary will still have to prove that the violation 
caused her lack of improvement.  Since the facts indicate that Dr. Spiney did everything a 
reasonable chiropractor would, it does not seem that the lack of renewal caused the lack of 
improvement, and Mary would not recover on a negligence per se claim. 

• One could have also argued that the statute was not designed to prevent lack of improvement, 
only injury. This particular fact pattern can go a few different ways, depending on how you argue, 
but since the facts tell you that the doctor did everything that a reasonable doctor did, causation 
will always be an issue)


