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What is it?

• the right of a government or its agent to 
expropriate private property for public use, 
with payment of compensation.

• Sometimes referred to as the takings clause. 

• Fifth Amendment’s Takings Clause states “nor 
shall private property be taken for public use, 
without just compensation”



What is public use? 

• Property may not be taken for private use or 
benefit

• Must have a legitimate state purpose or 
interest

• Courts have held that the government can 
take land, and transfer to private use, as long 
as it’s related to a government purpose



Let’s try an example

• Mayor Smith tells the city council that there 
should be a “Mayoral Mansion”. The city 
identifies an appropriate mansion,  owned by 
a private citizen. They decide to take it, and 
force the current owner to sell.  The city 
purchases the mansion, for the current mayor 
and all future mayors. 



Appropriate Public Use?

• Yes, even though an individual will live there, 
it serves a public purpose.  If the Mayor had 
wanted to take the house for his own personal 
use, to use past his term as mayor, that would 
not be acceptable.



Other Examples

• Traditional
– Roads, train tracks, etc

• Modern
– Hawaii Housing Authority – took private land and 

transferred to private citizens to “diversify land 
holdings”

– Poletown v City of Detroit – allowed private 
property in Detroit to be taken and transferred to 
GM. The public purpose was helping with 
unemployment. 



Physical Takings Example

• The government puts a pole, to be used for 
electrical wires, on your land. They must 
compensate you for that, even if it’s not the 
ENTIRE piece of land. 



Regulatory Takings

• In addition, when the gov’t regulates the land 
in such a way that it can no longer be used

• To be a regulatory taking, the regulation must 
deny the owner of economically viable use of 
his land. This means that not EVERY regulation 
(like building codes and zoning) counts as a 
regulatory taking. 

– Also, temporary takings are questionable



Regulatory Takings Example

• The government says that there is no building 
allowed on a certain parcel of land, due to 
environmental concerns.  Because the owner 
can not build, and presumably not use the 
land, the gov’t must compensate the owner. 


