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Covenants and Equitable Servitudes

A covenant (enforced in law) or equitable servitude (enforced in equity) 
is a promise or restriction about how property will be used for the 
benefit of some other property.

The equitable servitude or covenant runs on both the “benefit” and the 
“burden” side.



Covenants and Equitable Servitudes

Ask: does the burden of the promise to 
do or not do something relate to the land 
run from owner to owner?



Covenants and Equitable Servitudes
How Do They Arise?

benefit burden

X Y

PromisEE  A B PromisOR
Contract



The Rules of Servitude

For benefit to run For burden to run

(promisEE transfers prop) (promisOR transfers prop)

In Writing In Writing

Intent that Promise Runs Intent that Promise Runs

Touch and concern Touch and Concern

NOTICE

(either actual, constructive

or inquiry)



The Notice Requirement

O owns Lots 1 and 2. He sells Lot 1 to A, and in the 
deed agrees that neither Lot 1 nor Lot 2 will ever be 
used for anything but single-family (sf) residential use.

A records his deed. O then sells Lot 2 to B, with no 
restrictions. B does not know of the sf use only 
restriction. B builds a gas station on Lot 2. A sues B for 
violating the restriction. Who wins?



Answer: B Wins

Successor is not bound by agreement.

Why? Subsequent purchaser of burdened parcel is not bound because 
he had no notice of the restriction when he took. (A’s recorded deed 
is not in B’s chain of title).



Comparing Covenants and Equitable Servitudes

COVENANT RUNNING WITH THE LAND EQUITABLE SERVITUDE

Is more than a mere personal contract but is less than an easement 
because technically it is not an “interest in land.”

Requirements: (a) there must be a covenant, (b) an intention that 
the covenant run with the land, (c) must “touch and concern” the 
land, and (d) privity of estate.

A covenant “touches and concerns” the land if it makes the land in 
the hands of the owner either more usable and more valuable or 
less usable and less valuable. 

Legal effect: is to make an assignee of the land either benefit by or 
be burdened by the covenant without being party to the making of 
the contract. 

Remedies for breach: standard contract remedies (i.e., money 
damages or specific performance, if appropriate).

Is a restriction on the use of the land enforceable in a court of 

equity?

Requirements: (a) may be created by a writing complying with the 
Statute of Frauds, (b) intention of the parties that there be a 
restriction, and (c) transferee takes the land with either actual or 
constructive notice of the existence of the servitude.

Privity of estate is not required.

Remedies: equitable remedies.

Extinguished: (a) by doing an act which violates the servitude and 
continuing for the period of the statute of limitations, (b) release by 
the dominant tenant, or (c) where the purpose and object of the 
servitude become impossible of achievement (e.g., change in 
character of neighborhood from residential to commercial).



Equitable Servitude Mini Essay!

Several like-minded persons, including Seth, purchased land surrounding Lake 
Waban. The former owner of all the parcels wished to preserve Lake Waban in its 
natural setting for camping and fishing, and so inserted into the deeds, by which 
each purchaser took title, language prohibiting the construction of any permanent 
structure thereon or the use for any purpose other than camping, fishing or related 
recreation..

Seth executed a written contract of sale and a warranty deed conveying his interest 
in the parcel to Pat, who then sold it to Frank. Pat didn’t make any mention of the 
Equitable Servitude. Frank subsequently commenced construction of a lodge and 
boat launching facility on the parcel. Gary, owner of an adjacent parcel who had 
purchased from the original owner and had utilized his parcel for camping and 
fishing for 20 years, brought an appropriate action to enjoin Frank’s construction. 

What is the likely outcome of Gary’s action?



Equitable Servitude Mini Essay Discussion

At issue is whether the Waban restrictions are enforceable against 
Frank. In order for Gary to enforce the restrictions against Frank, the 
restrictions must run with the land  A restriction runs with the land if it 
passes automatically to successive owners or occupiers of that land.
This equitable servitude must be in writing, with the intent to bind 

successors in interest and must touch and concern the land. Successors 
in interest must also have notice that such a restriction exists and is in 
force. The former owner of the all the parcels inserted an equitable 
servitude into all the deeds of the new property owners with the intent 
that they preserve the natural environment around the Lake.  Such a 
restriction touches and concerns each parcel of land, as the owners are 
barred from making improvements that are not in line with the 
restriction. 



Equitable Servitude Mini Essay Discussion Continued

Adjoining property owners may enforce the restriction. Not only was 
the language contained in the deed, Frank also could have been put on 
constructive or implied notice if one of the other property owners 
informed him of the restriction or if he observed that there were not 
any other permanent structures on Lake Waban, which might have 
tipped him off that such an equitable restriction enforcing conservation 
may be in place. The equitable servitude still runs with the land and 
may be enforced by Gary, an adjoining property owner who is under 
the same restriction and has standing to enforce it in a court of equity.


