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Which One Are You?



Appellant Considerations

 Standard of Review

 Legal and Procedural Errors

 Maximum of Three

 Costs of Appeal

 Costs of Not Appealing

 Precedent vs. Even Worse Opinion

 Tipsy Coachman

 Burden of Proof

 Harmful v. Harmless Error



Presumption of Correctness

 Applies in all appeals to all types of decisions

 Philip J. Padavano, Florida Appellate Practice  § 19:2, at 359 (2015)

 Facts are construed in favor of the prevailing party

 Exceptions:

 Constitutional Invalidity

 Summary Judgment

 Appellant Must Overcome

the Presumption



Standards of Review

Factual Determinations

 Competent Substantial Evidence

 The trier of fact must resolve conflicts in the 
evidence, weigh the evidence and make credibility 
determinations

 Appellate Courts will not reweigh evidence

 CSA = PCA

 Clearly Erroneous (Factual Findings Based on 
Undisputed Evidence)

 Abuse of Discretion (e.g., evidentiary issues, jury 
instructions, trial procedure, motion practice)

 Only reversed when no reasonable person would take the 
view adopted by the trial court



Standards of Review (cont.)
Legal Determinations are reviewed De Novo

 Statutory Interpretation

 Construction of Contracts

 Summary Judgment Orders

 No issue of material fact in dispute

 Moving party entitled to judgment as a matter of law

 Other 

 Rulings on the sufficiency of a complaint

 Jurisdiction

 Judgment on the pleadings

 Directed Verdict

 Right to Arbitration

 Whether to admit expert scientific testimony

 Philip J. Padavano, Florida Appellate Practice  § 19:4, at 363-67 (2015)



Appellee Considerations

 Legal Error and Harmless Error

 Costs of the Appeal 

 Time Considerations

 Prompt vs. Delayed Payday

 You Could Lose



Appellate Timelines – 1 to 3 

years

➢Notice of Appeal

➢Briefing

➢Extensions of Time

➢Oral Argument

➢Opinion

➢Motions for Rehearing

➢Remand for further 
proceedings or a new trial



Appellate Courts Are 

Unpredictable
 How Many 3-judge Panels Are Possible?

 1st DCA: 455

 2nd DCA: 455

 3rd DCA: 120

 4th DCA: 220

 5th DCA: 165

 11th CIR: 165

 The “luck of the appellate draw” does not factor in 
senior and associate judges which exponentially 
increase the possible panels.

 See Mitchell v. Brogden, 2018 WL 3421777 (Fla. 1st DCA Jul. 6, 2018) (Makar, J. Dissenting)

 Note: The formula for calculating the possible 3-judge 
panels on a 10-judge court is: (10 x 9 x 8) / (1 x 2 x 3) 
= 120



Reversal Rates

 11th Circuit: 8.9% Reversal Rate

 The Florida Bar Journal January 2013, Vol. 87, No. 1

 Florida DCAs: 10% – 15% Reversal Rate

 The Florida Bar Journal April 2007, V.  81, No. 4

 State Court Statistics Project

 Defendant/Appellant Following Jury Verdict: 31%

 Plaintiff/Appellant Following Jury Verdict: 15%

 Defendant/Appellant Following Bench Trial: 9%

 Plaintiff/Appellant Following Bench Trial: 5%

*Note: These reversal rates include partial reversals and a high 

percentage of cases are reversed solely to reevaluate 

damages, not on the merits of the case.



Other Considerations

 Incentives to Settle

 Finality

 Reaching a Global Settlement

 Costs

 Filing fees; transcripts; administrative costs

 Attorney’s Fees

 Appeals can easily involve 100 hours of attorney time

 Risk of Losing



Follow the Rules
If the Court orders the parties to 

mediation, participation is 

MANDATORY.  

11th Circuit Rule 33-1(f) 

authorizes the court to 1) assess 

expenses fees and costs; 2) 

dismiss the appeal; or 3) take 

such other action it believes is 

warranted. 

Section 9.720, Florida Statutes 

states that a court may order 

attorney’s fees and costs, 

sanctions, strike briefs, eliminate 

oral argument , dismiss the case, 

or summarily affirm against a 

party who fails to appear for 

mediation. 



State vs. Federal Court 

Mediation 

Florida State Courts
 Fla R. App. P. 9.700 -

9.740

 Any appellate court may 
refer a case to mediation 
at any time on its own 
motion or on motion of a 
party but only the 5th DCA 
orders parties to 
mediation with any 
frequency

 Parties must select 
private Certified 
Appellate Court 
mediators and pay fees

11th Circuit – Kinnard 
Mediation Center (“KMC”)

 Fed. R. App. P. 33, 11th Cir. R. 
33-1

 Cases are selected for 
mediation based on the parties’ 
confidential mediation 
questionnaire

 Mediation is conducted in house 
with 11th Circuit KMC mediators 
at no charge to the parties. 

 Private mediators need not be 
certified appellate but must be 
certified mediator for 5 years, 
admitted to practice for 15 
years, and admitted to the 11th 
Circuit.



State v. Federal Court 

Mediation (cont.)

Florida State Courts

 Mediation Questionnaire 

(if final civil or family 

appeal and both parties 

are represented by 

counsel)

 Confidential Mediation 

Statement (reviewed by 

one of three judges to 

determine whether 

mediation would be 

helpful)

11th Circuit KMC
 Civil Appeals Statement – 14 

days

 If a case is eligible for 
mediation, participation is 
mandatory

 Civil appeal

 Not Pro Se

 Not Incarcerated

 No Habeas Corpus

 No Immigration Appeals

 If parties agree, they can 
request assessment 
conference in lieu of 
mandatory mediation



State v. Federal Court 

Mediation (cont.)

Florida State Courts
 Briefing Schedule is Tolled 

but Parties are Still 
Permitted to File Briefs

 In the 5th DCA Parties 
Should Complete 
Mediation within 45 Days 
of Court Order Requiring 
Mediation

 In 1st – 4th DCAs, if a 
motion for mediation is 
filed within 30 days of the 
notice of appeal, briefing 
is tolled until the court 
rules on the motion

11th Circuit KMC

 Briefing Schedule is NOT 

Tolled But Parties May 

Request a Stay of 

Proceedings

 KMC Mediators  will Set 

the Date for Mediation 

Usually Before Briefing 



Confidential Mediation 

Statement

 Required by most mediators & KMC Requires this in all Cases. KMC 
requires that it include:

1. Facts

2. Pending matters and related litigation

3. Pertinent recent developments that may affect 
appeal

4. Describe factors on which the appeal could be 
settled

5. Describe any efforts to settle pre- and post-
judgment

6. Provide candid assessment of strengths and 
weaknesses

7. Describe any necessary terms of settlement (scope of 
release)



Confidential Mediation 

Statement KMC (cont.)

8. Any additional information needed to settle the case

9. State whether the parties and counsel will participate in good faith 
and use their best efforts to settle the case and, if not, why

10. State whether counsel and the parties will maintain confidentiality 
throughout settlement communications and, if not, why

11. The realistic range of outcomes including monetary remedies, 
attorney’s fees, court costs, further appellate costs, other awards if 
the appeal is remanded 

12. Provide the name, title, address, telephone number, and email address 
of each person participating in the mediation with counsel and 
designate who will have settlement authority

*This statement should go only to the mediator and not to opposing counsel



Mediation Day

 Opening Statements

 Parties Separate

 Negotiating the Settlement

 Offers and Counter Offers

 Rule of Three

 Creative Settlements

 Preliminary settlement pursuing appeal with bonus for affirmance

 Conditions of Settlements

 Release of all claims

 Dismissing appeal and related trial litigation

 Fees

 Confidentiality



Following Mediation
Florida State Courts

 If no agreement is reached, the 

mediator must so inform the 

court within 10 days and without 

comment or recommendation. 

Briefing schedule will then 

resume. Fla. R. App. P. 9.740(a).

 If agreement is reached, the 

agreement should be reduced to 

writing and the mediator must 

file a report with the court within 

10 days of when the agreement is 

signed. Fla. R. App. P. 9.740(b).

11th Circuit KMC

 If parties reach an impasse, and a 

party’s brief is due within 14 

days, KMC will grant one 21-day 

extension to file the brief.

 If the parties settle the case at 

mediation, they must file a joint 

or agreed motion to dismiss. Fed. 

R. App. P. 42 (b); 11th Cir. R. 42-

1(a).

 Note that settlement does not 

toll any 11th Circuit Court 

deadlines, so extensions must be 

requested.



Successful vs. Unsuccessful 

Appellate Mediation

 Both parties were willing to 
compromise.

 Appellee did not expect to 
leave with the full favorable 
result received at trial.

 Appellant was aware that the 
chances of getting a reversal 
are low. 

 The Appellee was over 
confident

 The Appellant had 
unreasonable expectations.

 The Appellee did not bring or 
was unauthorized to bring a 
reasonable settlement offer to 
mediation.


