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As you know, The Dover Amendment, G.L. c. 40A, §3, exempts the proposed recreation 

facility1 at 105 Coolidge Hill Road, 165 Grove Street and 183 Grove Street (the “Property”) by 
the Buckingham, Browne & Nichols School (“BB&N”) from zoning requirements, but allows 
the Town to review the proposed project through Site Plan Review and apply requirements 
“concerning the bulk and height of structures and determining yard sizes, lot area, setbacks, open 
space, parking and building coverage requirements” (emphasis added) so long as the 
requirements as applied are not so unreasonably burdensome as to effectively prohibit the 
exempt educational use. Bay Farm Montessori Academy, Inc. v. Town of Duxbury, 75 Mass. 
App. Ct. 1103 (2009) (Unpublished decision.)    
 
 Further, in my opinion, if application of the local zoning regulation would result in 
preventing the exempt use, then the regulation may not be enforced against the educational 
organization.  In Trustees of Tufts College v. Medford, 415 Mass. 753, 757 (1993), the 
Massachusetts Supreme Judicial Court summarized the policy behind Chapter 40A, §3, 
paragraph 2: 
 

The whole of the Dover Amendment, as it presently stands, seeks to strike a 
balance between preventing local discrimination ... and honoring legitimate 
municipal concerns that typically find expression in local zoning laws. 

 
In construing whether a particular local dimensional or other zoning regulation has the effect of 
unlawfully prohibiting or restricting an exempt use, the court will consider the reasonableness of 

 
1 The proposal is to create a new athletic complex including two multi-purpose athletic playing fields and associated 
accessory structures including: lighting; netting; landscaping; parking; and additional site amenities. 



the regulation as applied to the particular facts of the case before it.  Id.  at 758-59, n. 6, 764; 
Campbell v. City Council of Lynn, 415 Mass. 772 (1993). 
 

 
Site Plan Review 

 
 Section 9.03 of the Watertown Zoning Ordinance (the “Ordinance”) provides for ten 
elements of Site Plan Review: 
 

1. Landscape; 
2. Relation of Buildings to Environment; 
3. Open Space; 
4. Circulation; 
5. Surface Water Drainage; 
6. Utility Service; 
7. Environmental Sustainability; 
8. Screening; 
9. Safety; and 
10. Design. 

 
It is my opinion that most of the ten elements fit into the allowed Dover review: “concerning the 
bulk and height of structures and determining yard sizes, lot area, setbacks, open space, parking 
and building coverage requirements” provided that they are applied to advance a valid municipal 
objective.  For example, conditions for fencing, buffer zones, and light shielding, which have 
been upheld, could address Screening and Safety.2  However, it is important to note that some 
conditions imposed for a valid objective, but effectively preventing an as-of-right use, may be 
considered unreasonable under some circumstances.  Castle Hill Apartments Limited Partnership 
v. Planning Board of Holyoke, 65 Mass. App. Ct. 840 (2006) (explaining that there is no 
discretion to deny site plan approval for a by-right use, absent intractable conditions threatening 
public health and safety).  In my opinion, a condition is more likely to be considered 
unreasonable if the court concludes that the condition either prevents the educational use of the 
property or imposes unreasonable burdens.  If application of such specific requirements would 
substantially diminish or detract from the usefulness of the Project or impair the integrity of the 
Project without appreciably advancing legitimate municipal concerns, those requirements must 
be waived, in my opinion.  Trustees of Tufts College v. City of Medford, 415 Mass. 753, 757 
(1993). 
 
 It is my further opinion that the materials used to construct the athletic field, such as 
artificial turf, do not fall into the allowed review of “bulk and height of structures and 
determining yard sizes, lot area, setbacks, open space, parking and building coverage” and 
therefore should not be conditioned during Site Plan review for this proposal by BB&N. 
  

 
2 Additionally, for example, Landscaping, Open Space and Relation of Building to Environment address open space 
and yard areas, Circulation addresses parking, building coverage and setbacks, and Design addresses the bulk and 
height of structures. 



 
Conclusion 

 
 In my opinion, the Dover Amendment allows BB&N’s proposed recreational facility 
(including the artificial turf), but the Planning Board may reasonably apply the Zoning 
Ordinance’s Site Plan criteria to attempt to mitigate the project, but not impose conditions which 
would effectuate a denial of the project. 
 
 If you have any further questions, please do not hesitate to contact me. 
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