COMMITTEE ON LESBIAN, GAY, BISEXUAL AND TRANSGENDER RIGHTS
AND COMMITTEE ON MILITARY AFFAIRS AND JUSTICE
STATEMENT IN SUPPORT OF THE DEPARTMENT OF DEFENSE’S DIRECTIVE
AND ASSOCIATED POLICIES PERMITTING THE OPEN SERVICE OF
TRANSGENDER SERVICE MEMBERS IN THE U.S. MILITARY
Transgender people have served in the U.S. military “since the nation’s inception.”1
Until recently, however, they had to serve “clandestinely” because military policies prohibited
transgender people from serving.2 On June 30, 2016, the United States Department of Defense
(“DOD”) announced a change in policy permitting the open service of transgender Service
members in the U.S. military (the “Policy”).3 The announcement set forth a timeline whereby
the DOD would issue related training handbooks, medical guidance, and policies and procedures
by fall 2016, and by July 2017 the DOD would complete associated training of the military
branches on the Policy. Pursuant to that directive, the DOD, on September 30, 2016, issued a 71
page implementation handbook detailing how implementation of the transgender inclusive
policy should be handled from the perspectives of both Service members and their commanders.
However, Defense Secretary Jim Mattis approved a six-month delay in allowing
transgender recruits to enlist in the military.4 In light of this disappointing decision and other
precipitous changes in the administration’s positions with respect to transgender people’s civil
rights, the New York City Bar Association believes it is important to issue a public statement in
support of the Policy allowing for the full open service of transgender Service members in the
U.S. military. In February 2017, the U.S. Departments of Justice and Education revoked federal
guidelines on discrimination on the basis of gender identity issued by the prior administration
specifying, inter alia, that transgender students have the right to use public school restrooms that
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match their gender identity.5 The Association’s support is based both on the fact that the Policy
corrects an extensive history of discrimination against transgender Americans, and the fact that
the DOD issued the Policy after a comprehensive review process which concluded that a policy
of open service is consistent with military readiness and strengthens the U.S. military.
Implementation of the Policy will also avoid constitutional problems and bring the DOD in line
with current civil legal standards for sex discrimination.
A.

TRANSGENDER AMERICANS: A HISTORY OF DISCRIMINATION IN
MILITARY AND CIVILIAN LIFE.

Transgender people have long been subject to pervasive, invidious, and longstanding
discrimination in virtually every aspect of their daily lives.
1.

Discrimination in Civilian Life.

Detailed data regarding the extent and impact of discrimination against transgender
people does not appear to exist before the mid-1990s, although the criminalization of being
transgender in public space dates back to the mid-nineteenth century.6 Anecdotal evidence
further indicates pervasive discrimination in the experiences of transgender people.7
In six studies conducted between 1996 and 2006, “20 to 57 percent of transgender
respondents said they experienced employment discrimination, including being fired, denied a
promotion or harassed. Though even more difficult to measure, transgender people also face
incredible barriers as job applicants.”8 The National Center for Transgender Equality (“NTCE”)
and the National Gay and Lesbian Task Force conducted a survey of the U.S. transgender
population in 2011, which detailed more extensive data about the discrimination suffered by

5

Jeremy W. Peters, Jo Becker and Julie Hirschfeld Davis, Trump Rescinds Rules on Bathrooms for Transgender
Students, N.Y. TIMES (Feb. 22, 2017), https://www.nytimes.com/2017/02/22/us/politics/devos-sessions-transgenderstudents-rights.html.
6

The codification of government-mandated discrimination against transgender people dates back to at least the mid19th century in the United States. “Between 1848 and 1900 thirty-four cities in twenty-one states passed
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and New York passed state laws criminalizing “disguise” or “masquerade,” which were used to arrest transgender
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transgender people (the “2011 Report”).9 NCTE updated and expanded this data in a survey
conducted in 2015, and released a new report in 2016 (the “2016 Report” and with the 2011
Report, the “Reports”).10
These Reports paint a picture of extensive discrimination transgender people face in
essentially all aspects of life, from employment to housing to education to health care. The 2011
Report found that ninety percent of those surveyed had either been harassed, mistreated or
discriminated against in employment.11 The 2016 Report found that, in the last year alone,
sixteen percent of respondents reported losing a job because of their gender identity, fifteen
percent were harassed on the job by being either physically or sexually assaulted, and twentynine percent said they had been mistreated in the workplace.12 The 2011 Report found nineteen
percent of the respondents had been denied housing based on their gender identity, while the
2016 Report determined that twenty-three percent of respondents had been discriminated against
in housing in the last year, and they were four times less likely to be a homeowner than
members of the general population.13 A recent study conducted by the Suffolk University
School of Law, using a tester methodology, determined that transgender and gender nonconforming people experienced housing discrimination at an astounding rate of sixty-one
percent of the time in the Boston rental housing market.14
In education (kindergarten through high school), the 2011 Report found that seventyeight percent of respondents reported being harassed, thirty-five percent being physically
assaulted, and twelve percent being sexually assaulted, with harassment so severe that fifteen
percent reported being forced to drop out. The 2016 Report shows little improvement in these
numbers. In the last year, seventy-seven percent of respondents reported being harassed,
twenty-four percent being physically assaulted, and thirteen percent were sexually assaulted,
with the harassment so severe as to cause seventeen percent to dropout.15
In healthcare, the 2011 Report found that nineteen percent of respondents had been
denied care because of their gender identity, and twenty-eight percent said they had postponed
care out of fear of discrimination while forty-eight percent could not afford care. HIV rates
among the respondents were four times the national average. The 2016 Report determined that
9
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one-quarter of respondents had insurance coverage denied, twenty-three percent did not seek
medical care for fear of mistreatment, and one-third could not afford care.16
Finally, violence against transgender people continues to be a significant problem. The
2016 National Coalition of Anti-Violence Programs report found that two-thirds of the LGBT
victims of hate violence-related homicides were transgender.17 Moreover, the FBI’s hate crime
statistics show more than a ten-fold increase in reported hate crimes against transgender people
from 2013 to 2015.18
2.

Discrimination in the Military.

Prior to June 30, 2016 the U.S. Military barred transgender people from serving openly.
Even so, transgender people are more likely than the U.S. population as a whole to have served
in the armed forces.19
The ban on transgender service was implemented through multiple regulations and
policies that prevented enlistment of people and ostensibly required their discharge from the
military regardless of fitness for duty. These regulations used definitions from the American
Psychiatric Association’s (the “APA”) Diagnostic and Statistical Manual of Mental Disorders
(DSM) to exclude transgender individuals from service. Until May 2013, the DSM classified
transgender persons as suffering from “Gender Identity Disorder,” under an umbrella of “mental
disorders” called “paraphilia.” The military held that all “paraphilias” were incompatible with
military service.20 The modern psychiatric understanding of transgender people is that being
transgender is not a mental health disorder. In May 2013, the APA issued DSM-V, which
eliminated Gender Identity Disorder as a mental disorder and added “Gender Dysphoria,” which
is not a “paraphilia” or sexual dysfunction. The change reflects the fact that being transgender is
not a mental illness but that the significant distress some transgender people experience as a
result of the incongruity between their gender and their body and how others perceive their
gender is a diagnosable condition that can be alleviated by treatment. Gender Dysphoria is
included in the DSM-V to ensure that transgender individuals are able to access medicallynecessary gender-affirming medical and psychological care (and that such care could be covered
by insurance).21
16
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The DOD’s policies and the respective services’ regulations banning service in the
military by transgender people did not contain any rationale for the prohibition. “Scholars have
been unable to uncover any documentation on the history of the rules or the reasons why they
were enacted. Hence, the [record from three court cases] offer the only available official
rationales for U.S. military policies banning transgender Service members.”22
These cases suggest that the prohibitions were justified based on an idea that the medical
procedures transgender people sometimes undergo to live consistently with their gender identity
(i.e., to transition) called into question their medical fitness for military service. In all three of
these cases,23 transgender Service members challenged their discharges, or denial of
reinstatement, based on service regulations setting forth basic health standards for determining
fitness to serve. The services pointed to language in their regulations that provided that “major
abnormalities and defects of the genitalia such as change of sex …” constitute disqualifying
defects.24 In all three cases, the transgender Service member had undergone gender
confirmation surgery, and military doctors testified that complications or side effects of gender
confirmation surgery and hormone therapy could affect the health of the transgender Service
member. In DeGroat v. Townsend, the Air Force doctor stated:
The known and potential complications of sex change operations
are many and varied and can affect the long term health and duty
performance of the individual. Additionally, many of these
patients are maintained on hormone therapy which independently
has potential side effects. . . . Air Force duties require individuals
from all career fields to serve in a variety of locations around the
globe, often changing assignments on short-term notice. Military
medical providers in the field are not familiar with the problems
these patients may encounter. Individuals who have undergone sex
change procedures would not be qualified for world-wide service
and if the Air Force assigned them even to remote domestic
locations they would be without access to potentially acute
specialized tertiary medical care, which would only be available at
major medical centers.25
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The court’s opinion in DeGroat does not include what the foundation was for admitting the
doctor’s expert opinion other than his positions and specialties. For instance, the opinion is
bereft of any evidence that the doctor had ever treated a transgender person or had studied the
effects of transitioning on the medical fitness of transgender people.
The available record provided scant justification for a sweeping prohibition on service by
transgender people. The ban was at odds with military regulations allowing non-transgender
people with medical and mental health conditions to serve within certain parameters. It was
“arbitrary” in that, unlike other gender related medical conditions it required discharge of
transgender people “irrespective of fitness for duty.”26 It is unclear why the impact of transition
related medical care was not evaluated in the same manner as the impacts on non-transition
related medical care, even when the same procedures were at issue.27
Whatever foundation the ban may have had, it has since been debunked by modern
medical science:28
“While personnel policy must of course be designed to promote
deployability and medical readiness, arguments invoked to oppose
transgender service on [the grounds of non-deployability, medical
readiness, and fitness for duty] do not withstand scrutiny.29
The increasingly apparent lack of justification for excluding transgender people from
military service made the DOD’s 2015 decision to reexamine its policies a logical and timely
one. Indeed, the American Medical Association adopted a formal policy that there is no medical
rationale for excluding transgender individuals from openly serving in the U.S. military in June,
2015. Defense Secretary Ashton Carter announced the study that lead to the DOD’s change in
policy the next month.30
Taken together, the APA’s removal of Gender Identity Disorder from the DSM-V and
the AMA’s conclusion that there is no medical basis to exclude transgender individuals from
military service remove any purportedly objective justifications for banning transgender service
members from full and open service.
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B.

THE DOD’S CONCLUSION THAT TRANSGENDER PEOPLE CAN SERVE
OPENLY IS ROOTED IN EVIDENCE, REASONED EVALUATION AND IS
CONSISTENT WITH MILITARY READINESS.

After over a year of evaluation, the DOD concluded “that open service by transgender
Service members while being subject to the same standards and procedures as other members . .
. is consistent with military readiness and with strength through diversity.” 31 The level of
research and evaluation the DOD devoted to the adoption and implementation of the Policy
lends support to its powerful conclusions that (a) the DOD can and should meet the needs of
transgender Service members, and (b) open service by transgender Service members is
consistent with, not detrimental to, military readiness.
1.

The DOD’s Policy of Allowing Open Service by Transgender People Is Being
Carefully Implemented After Thorough Research.

The DOD adopted the Policy after more than a year of carefully considered research and
evaluation. In its own words, the DOD developed the Policy “through a comprehensive and
inclusive process that included the leadership of the Armed Services, medical and personnel
experts across the Department, transgender Service members, outside medical experts, advocacy
groups, and the RAND Corporation.”32 A chronology of the DOD’s adoption of the Policy, set
forth below, demonstrates the level of consideration the DOD brought to bear on this personnel
change.
On July 28, 2015, DOD Secretary Ash Carter issued a memorandum stating that,
effective as of July 13, 2015, no Service member would be involuntarily separated or denied
reenlistment or continuation of active or reserve service on the basis of their gender identity,
without the personal approval of the Under Secretary of Personnel and Readiness. This interim
measure ensured that such involuntary separation from service could not occur without a highlevel personal determination made by an official reporting directly to the Secretary of Defense.
The memorandum also tasked the Under Secretary with chairing a working group drawn from
“senior representatives from each of the Military Departments, Joint Staff, and relevant
components from the Office of the Secretary of Defense to formulate policy options for the
DOD regarding the military service of transgender Service members,” with options and
recommendations to be presented to the Secretary within 180 days, or late January 2016.33
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On June 30, 2016, the DOD adopted the Policy and formally ended the ban on open
service of transgender Service members through Secretary Carter’s issuance of Directive-type
Memorandum 16-005, “Military Service of Transgender Service Members.”34 Pursuant to this
memorandum, the Secretary stated that it is the policy of the DOD to allow service in the U.S.
military to any individual who can meet the rigorous standards for service and readiness, and
that “transgender individuals shall be allowed to serve in the military.”35
The June 2016 memorandum also required the secretaries of all military departments to
identify all procedures relating to or affecting the open service of transgender Service members,
and to draft revisions to those procedures for submission to the Under Secretary of Defense for
Personnel and Readiness. Pursuant to the memorandum, the Under Secretary would, no later
than October 1, 2016, “implement a construct by which transgender Service members may
transition gender while serving,” and would “issue further guidance on the provision of
necessary medical care and treatment to transgender Service members.” Similarly, by
November 1, 2016, each military department would “issue implementing guidance and a written
force training and education plan” covering how each department would train its members on
the new Policy.36
The Policy’s announcement followed the release of a 91-page report by the RAND
Corporation’s National Defense Research Institute, which described the results of its study
aimed at (1) identifying health needs of transgender individuals, and costs associated with
extending coverage to transition-related treatments for transgender Service members; (2)
assessing potential readiness implications of allowing transgender Service members to serve
openly; and (3) reviewing the experiences of foreign militaries that permit the open service of
transgender individuals.37
Following the RAND report and the June 2016 memorandum, on September 30, 2016
the DOD issued a 71-page document entitled “Transgender Service in the Military: An
Implementation Handbook.” The handbook was “designed to assist our transgender Service
members in their gender transition, help commanders with their duties and responsibilities, and
help all Service members understand the new policies enabling the open service of transgender
Service members.”38 Like the RAND report, the handbook is the comprehensive result of
months of work conducted by the DOD. The handbook specifically addresses issues that may
arise for transgender Service members, their commanders, and cisgender troops that will interact
with transgender Service members. With respect to transgender Service members, the handbook
sets out a road map for transitioning while on active duty, elaborating on issues such as steps to
34
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take to seek approval for medical procedures related to gender transition, addressing when
gender transition is complete, and how to change gender markers within the Service Personnel
Data System.39 Regarding commanders, the handbook addresses a host of topics, including
commander responsibilities to transgender Service members, military personnel uniform and
grooming standards, deployment, physical fitness, and privacy accommodations.40 Finally, with
respect to cisgender Service members serving alongside their transgender counterparts, the
handbook provides information on understanding gender transition, addresses the harassment
and bullying of transgender Service members, and offers tips on respecting personal information
and Service member privacy.41 Pursuant to the June 2016 memorandum, training within the
military departments – using the handbook and other tools – is ongoing and scheduled to
complete by summer 2017.
The process by which the DOD adopted the Policy, and the policies and materials the
DOD has developed to implement it, reflect a data-driven, methodical approach that draws upon
numerous experts, stakeholders, and international examples. The DOD invested substantial
resources and time to reach the conclusion – discussed further below – that the Policy would
have no negative effect upon military readiness, while ensuring that “barriers unrelated to a
person’s qualification to service” do not prevent the DOD “from recruiting or retaining the
Soldier, Sailor, Airman, or Marine who can best accomplish the mission.”
C.

THE DOD CONCLUDED THAT MEETING THE NEEDS OF TRANSGENDER
SERVICE MEMBERS IS CONSISTENT WITH MILITARY READINESS.

As discussed above, in deciding to implement the Policy and developing materials in
furtherance of the change, the DOD relied upon the extensive research conducted by RAND.
Among its significant conclusions, the RAND report determined that (1) the DOD can and
should meet the needs of transgender Service members, and (2) open service by transgender
Service members is consistent with, not detrimental to, military readiness.
1.

The Military Is Capable of Meeting the Needs of Transgender People.

The RAND report estimated that there are approximately 2,450 transgender personnel in
active military components and 1,510 in reserve components.42 These estimates translate into an
extremely small number of anticipated requests for transition-related medical care in the active
components, with an approximate upper limit of 130 annual requests for transition-related
surgeries and 140 requests for hormone therapies, out of a total force of over 1.3 million active
Service members. Such approximate anticipated requests of the Military Health System would
have little impact on, and represent an extremely small portion of, total DOD health care
expenditures.43
39
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40
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Moreover, the military’s medical care system can provide transgender health care and
would likely benefit from adapting to do so. It already “regularly” provides hormone therapy
and psychotherapy, and, with “continuing education,” it can also provide that care to transgender
people.44 The “surgical skills and competencies” required to treat combat injuries and gender
dysphoria are quite similar.45 As a result, military surgeons may already have capacity to
perform gender affirming surgery. In any case, “performing these surgeries on transgender
patients may help maintain a vitally important skill . . . to effectively treat combat injuries.”46
2.

Open Service by Transgender Service Members Is Consistent with, Not
Detrimental to, Military Readiness.

Perhaps most significant, given the prior rationale supporting the ban on open service, the
RAND report found that allowing transgender Service members to serve openly would have only
minimal implications on military readiness. With respect to transgender Service members
themselves, the report observed that even at the approximated upper limits of requests, less than
0.1 percent of total military Service members would seek transition-related care that could limit
their ability to deploy. The report expressly noted that, in prior legal challenges to the ban on
open service by transgender Service members, the DOD had “expressed concern that the medical
needs of these Service members would affect military readiness and deployability.”47 To address
these concerns, the report analyzed gender dysphoria in the same manner as the DOD analyzes
other “significant medical treatment[s]” required by personnel, i.e., as requiring periods of
“medical leave” or “medical disability.”48 The report considered the various stages of treatment
required for personnel transitioning gender. Using the same method by which the DOD analyzed
other significant medical treatments needed by personnel, the report found that the medical needs
of those transitioning gender would have a negligible effect upon “available deployable laboryears” in the DOD’s active and reserve populations.49
Furthermore, drawing upon the experience of foreign militaries, data from the general
civilian population, and the prior integration experiences of female and gay/lesbian Service
members, the report found only a minimal impact on unit cohesion would result from allowing
transgender Service members to serve openly.50 The report noted that 18 other countries–
including Canada, Australia, Israel, the United Kingdom, and numerous other European allies–

and Benefits of Providing Transition-Related Health Care Coverage in Employee Health Benefits Plans, WILLIAMS
INST. (Sept. 9, 2013), https://williamsinstitute.law.ucla.edu/wp-content/uploads/Herman-Cost-Benefit-of-TransHealth-Benefits-Sept-2013.pdf.
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allow the open military service of transgender individuals, and the report found no evidence that
this policy has had any effect on operational effectiveness, military readiness, or unit cohesion.51
D.

PREVENTING TRANSGENDER PEOPLE FROM
MILITARY RAISES CONSTITUTIONAL CONCERNS.

SERVING

IN

THE

Preventing otherwise qualified people from serving in the armed forces because they are
transgender raises concerns under the U.S. Constitution’s Fifth Amendment. Military affairs are
subject to the limitations of the Due Process Clause.52
Courts
are
increasingly
acknowledging that the Fourteenth Amendment’s Equal Protection Clause prohibits
discrimination against transgender people as a form of prohibited sex discrimination.53 By
definition, transgender people are people whose gender identity or expression is different than
the sex that they were assigned at birth. It is impossible to understand someone as transgender,
or to discriminate against someone on that basis, without taking sex into account. Thus,
discrimination against someone for being transgender or having transitioned is unavoidably
discrimination because of sex.54
Government actions that discriminate because of sex are generally subject to heightened
scrutiny. The Supreme Court has held that sex-based discrimination must be based on an
“exceedingly persuasive justification” to comply with the demands of the Equal Protection
Clause.55 Federal courts have increasingly subjected claims of discrimination against
transgender people to heightened scrutiny, whether out of acknowledgment that they are
fundamentally sex discrimination claims, or because classifications based on transgender status
independently meet the criteria for heightened scrutiny.56 Such classifications are unlawful
unless grounded in an “exceedingly persuasive” justification that is “substantially related” to
“important governmental objectives.”57 The last time the Supreme Court decided a Fifth
Amendment sex discrimination claim against the military, the Court applied the heightened
scrutiny test, even though it ultimately found the government had shown a sufficiently
compelling reason to justify the sex-based classification.58
51

See id. at 49-64. On this point, the report aggregated numerous research articles and policies from the various
countries and also drew upon a report from the Hague Center for Security Studies.
52

Rostker v. Goldberg, 453 U.S. 57, 67 (1981).

53

See e.g., Whitaker, v. Kenosha Unified Sch. Dist. No. 1 Bd. of Educ., 2017 WL 2331751 (7th Cir. May 30, 2017);
Glenn v. Brumby, 663 F.3d 1312, 1320 (11th Cir. 2011); Evancho v. Pine-Richland Sch. Dist., 2017 WL 770619
(W.D. Pa. Feb. 27, 2017); Bd. of Educ. of Highland Local Sch. Dist. v. U.S. Dep’t of Educ., 208 F. Supp. 3d 850
(S.D. Ohio, Sept. 26, 2016); Adkins v. City of New York, 143 F. Supp. 3d 134, 139 (S.D.N.Y. 2015).
54

Glenn v. Brumby, 663 F.3d at 1316-17.

55

United States v. Virginia, 518 U.S. 515, 534 (1996).

56

See, e.g., Whitaker, v. Kenosha Unified Sch. Dist. No. 1 Bd. of Educ., 2017 WL 2331751 (7th Cir. May 30, 2017);
Glenn v. Brumby, 663 F.3d 1312, 1320 (11th Cir. 2011); Evancho v. Pine-Richland Sch. Dist., 2017 WL 770619
(W.D. Pa. Feb. 27, 2017); Bd. of Educ. of Highland Local Sch. Dist. v. U.S. Dep’t of Educ., 208 F. Supp. 3d 850
(S.D. Ohio); Adkins v. City of New York, 143 F. Supp. 3d 134, 139 (S.D.N.Y. 2015).
57

Virginia, 518 U.S. at 533 (citations and internal quotation marks omitted).

58

Rostker, 453 U.S. at 69-72, 79. The Supreme Court also applied heightened scrutiny to strike down sex-based
classifications that required only female service members to prove their spouses depended upon them financially in

11

Even discrimination not subject to heightened scrutiny must be rationally related to a
legitimate government objective.59 Classifications rooted in “irrational prejudice” cannot survive
even a more deferential rational basis review.60 Exclusion of people from military service simply
for being transgender could not survive any level of judicial review. The DOD itself concluded
that service by transgender people “is consistent with military readiness.”61 After reasoned
analysis by itself and competent third parties, the DOD concluded that allowing transgender
people to serve openly would not negatively impact the armed services as a whole, be it in terms
of finances, unit cohesion, or combat readiness.62 It also concluded that the medical procedures
transgender people undergo to affirm their genders are compatible with military service.63 These
findings are based on studies of the U.S. Armed Forces themselves and are supported by the
examples of numerous other countries that already allow transgender people to serve openly in
the armed forces.64 In the wake of these findings, a ban on transgender people serving could not
have rational relation to any legitimate government interest, let alone withstand heightened
scrutiny.
Finally, the Supreme Court gives considerable deference to Congress and military
commanders’ judgments in the area of military affairs.65 The DOD’s current Policy and the
comprehensive process by which it concluded that open service by transgender individuals is
consistent with military readiness is likely to be very persuasive to the Supreme Court if it ever
faces a constitutional question on this issue.
E.

THE POLICY COMPORTS WITH RECENT DEVELOPMENTS IN CIVIL
ANTI-DISCRIMINATION LAW.

Finally, in addition to the history of discrimination and comprehensive review process
underlying the Policy, the City Bar further notes that the Policy is in line with recent
developments in civil anti-discrimination law concerning gender identity and expression.
Specifically, the Policy is firmly in line with an increasing awareness among the courts that
discrimination against transgender individuals is a form of sex discrimination, and is similarly
illegal. Since a plurality of the Supreme Court in Price Waterhouse v. Hopkins66 held that “sex”
under Title VII of the Civil Rights Act of 1967 encompassed discrimination based on stereotypes
about sex, courts have repeatedly acknowledged that such stereotypes are also the basis for
order to receive certain service-connected benefits for married couples. Frontiero v. Richardson, 411 U.S. 677, 691
(1973).
59

Romer v. Evans, 517 U.S. 620, 632 (1996).

60

See City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 448-50 (1985).

61

DTM 16-005, supra note 31.

62

See Section B, supra.

63

Id.

64

Id.

65

See Rostker, 453 U.S. at 66-67.

66

See Price Waterhouse v. Hopkins, 490 U.S. 228, 250 (1989) (plurality opinion).
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discrimination against transgender individuals, and that discrimination based on gender identity
is in and of itself a form of sex discrimination.
Title VII does not apply to uniformed military personnel, although it does apply to
civilian employees of the military departments.67 However, courts routinely find Title VII cases
helpful in analyzing definitions of sex discrimination under other laws, including constitutional
cases brought under the Equal Protection Clause of the Fourteenth Amendment.68
Relying on Price Waterhouse, the Ninth Circuit in Schwenk v. Hartford was the first to
recognize that discrimination on the basis of gender identity constitutes sex discrimination.
Recognizing that “[t]he initial judicial approach taken in [prior case law] has been overruled by
the logic and language of Price Waterhouse,”69 and applying that binding precedent, the court
found that “under Price Waterhouse, ‘sex’ under Title VII encompasses both sex—that is, the
biological differences between men and women—and gender. Discrimination because one fails
to act in the way expected of a man or woman is forbidden under Title VII.”70
Following Schwenk, other courts have overwhelmingly adopted the same reasoning to
protect transgender plaintiffs on the basis of sex discrimination.71 The Sixth Circuit held in
Smith v. City of Salem that “[t]he Supreme Court made clear that in the context of Title VII,
discrimination because of ‘sex’ includes gender discrimination.”72 The court went on to explain
that the legal analysis taken by courts coming to a contrary conclusion “ha[d] been eviscerated
by Price Waterhouse,”73 and that this logic also applied to the Equal Protection Clause.74 The
United States District Court for the District of Columbia held that a transgender plaintiff who
was denied a job at the Library of Congress had proven that she was discriminated against, both
based on sex stereotypes75 and directly on the basis of sex.76 “Even if the decisions that define
67

42 U.S.C. § 2000e-16.

68

See, e.g., Glenn v. Brumby, 663 F.3d 1312.

69

Schwenk v. Hartford, 204 F.3d 1187, 1201 (9th Cir. 2000) (Gender Motivated Violence Act).

70

Id. at 1202.

71

See, e.g.,Whitaker, v. Kenosha Unified Sch. Dist. No. 1 Bd. of Educ., 2017 WL 2331751 (Equal Protection Clause
and Title IX); Chavez v. Credit Nation Auto Sales, LLC, 641 Fed. Appx. 883 (11th Cir. Jan. 14, 2016); Glenn, 663
F.3d at 1320 (Equal Protection Clause); Rosa v. Park W. Bank & Trust Co., 214 F.3d 213, 215–16 (1st Cir. 2000)
(Equal Credit Opportunity Act); Barnes v. City of Cincinatti, 401 F.3d 729 (6th Cir. 2005) (Title VII and Equal
Protection Clause); Smith v. City of Salem, 378 F.3d 566 (6th Cir. 2004) (Title VII); Evancho v. Pine-Richland Sch.
Dist., 2017 WL 770619 (Equal Protection Clause and Title IX); Roberts v. Clark County Sch. Dist., 2016 WL
8543046 (D. Nev. Oct. 4, 2016 (Title VII); Bd. of Educ. of Highland Local Sch. Dist. v. U.S. Dep’t of Educ., 208 F.
Supp. 3d 850 (Equal Protection Clause and Title IX); Adkins v. City of New York, 143 F. Supp. 3d at 139 (Equal
Protection Clause); Schroer v. Billington, 577 F. Supp. 2d 293 (D.D.C. 2008) (Title VII); Lopez v. River Oaks
Imaging & Diagnostic Grp., Inc., 542 F. Supp. 2d 653 (S.D. Tex. 2008) (Title VII).
72

378 F.3d at 572.

73

Id. at 573.

74

Id. at 576-78. See also Barnes v. City of Cincinnati, 401 F.3d 729 (6th Cir. 2005) (transgender plaintiff stated
claim of sex discrimination).
75

Schroer, 577 F. Supp. 2d at 305-06 (“Ultimately, I do not think that it matters for purposes of Title VII liability
whether the Library withdrew its offer of employment because it perceived Schroer to be an insufficiently masculine
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the word ‘sex’ in Title VII as referring only to anatomical or chromosomal sex are still good
law—after that approach ‘has been eviscerated by Price Waterhouse,’ Smith, 378 F.3d at 573—
the Library’s refusal to hire Schroer after being advised that she planned to change her
anatomical sex by undergoing sex reassignment surgery was literally discrimination ‘because of .
. . sex.’”77 Following Schwenk, Smith, and Schroer, the First78 and Eleventh79 Circuits adopted
this logic to hold that transgender plaintiffs were entitled to protection under laws outlawing sex
discrimination, as did the Equal Opportunity Employment Commission.80
Though not all circuits have adopted this point of view, that is due to their reliance on
outdated case law rather than a valid difference of opinion. “The contrary Seventh and Tenth
Circuit decisions provide no cogent analysis of Title VII’s language or Supreme Court caselaw.
They rely heavily on Ulane v. Eastern Airlines,81 a case that predates Price Waterhouse and
which the Ninth Circuit recognized in Schwenk retains questionable precedential value.82
Indeed, rather than leaving transgender plaintiffs unprotected, “the decisional law has developed
further, and has done so rather swiftly.”83 The Seventh Circuit recently issued a preliminary

man, an insufficiently feminine woman, or an inherently gender-nonconforming transsexual. . . . While I would
therefore conclude that Schroer is entitled to judgment based on a Price Waterhouse-type claim for sex stereotyping,
I also conclude that she is entitled to judgment based on the language of the statute itself.”).
76

Id. at 306-308.

77

Id. at 308.

78

Rosa, 214 F.3d at 215-16 (reinstating claim by transgender plaintiff against defendant bank under Equal Credit
Opportunity Act).
79

Glenn, 663 F.3d at 1316-18 (collecting cases and holding that “discrimination against a transgender individual
because of her gender-nonconformity is sex discrimination, whether it’s described as being on the basis of sex or
gender.”)
80

Macy v. Holder, No. 0120120821, 2012 EEOPUB LEXIS 1181, 2012 WL 1435995, at *19 (E.E.O.C. Apr. 20,
2012) (“When an employer discriminates against someone because the person is transgender, the employer has
engaged in disparate treatment ‘related to the sex of the victim.’ This is true regardless of whether an employer
discriminates against an employee because the individual has expressed his or her gender in a non-stereotypical
fashion, because the employer is uncomfortable with the fact that the person has transitioned or is in the process of
transitioning from one gender to another, or because the employer simply does not like that the person is identifying
as a transgender person.”) (internal citation omitted). See also Lusardi v. McHugh, 2015 EEOPUB LEXIS 896, at
*20-21 (E.E.O.C. Apr. 1, 2015) (“An agency may not condition access to facilities—or to other terms, conditions, or
privileges of employment—on the completion of certain medical steps that the agency itself has unilaterally
determined will somehow prove the bona fides of the individual’s gender identity.”); Fowlkes v. Ironworkers Local
40, 790 F.3d 378, 386 (2d Cir. 2015) (noting shift in EEOC policy and reinstating Title VII claim of transgender
plaintiff).
81

742 F.2d 1081 (7th Cir. 1984).

82

See Roberts v. Clark Cnty Sch. Dist., 2016 U.S. Dist. LEXIS 138329 (D. Nev. Oct. 4, 2016) (transgender plaintiff
stated claim for sex discrimination under Title VII and Equal Credit Opportunity Act).
83

Evancho, 2017 U.S. Dist. LEXIS at *33 n.33 (applying heightened scrutiny to sex discrimination claim by
transgender high school students denied equal access to facilities, and granting preliminary injunction under the
Equal Protection Clause).
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injunction decision that further indicates that Ulane has no precedential value after Price
Waterhouse.84
The Policy is well in line with the rapid, widespread adoption of case law finding that
transgender plaintiffs have the right to be free from discrimination on the basis of their gender
identity. Such discrimination is indisputably sex discrimination, based on the plain language of
numerous laws and on the sex stereotyping theory of Price Waterhouse. The Policy, therefore,
brings the DOD into the modern era of federal civil anti-discrimination law.
CONCLUSION
The U.S. Military’s Policy allowing the open service of transgender Service members is
legally, financially, and ethically sound. Transgender Service members are legally and morally
entitled to the same rights as other Service members, and the DOD, RAND, and comparisons to
foreign military services have shown that recognizing those rights will have no serious impact
on the U.S. Military, its finances, its readiness, or on unit cohesion. The prior ban on open
service was morally and legally wrong. It cannot withstand scrutiny. Rather, the DOD should
continue the integration of transgender Service members to make the Military, and the country,
stronger and more American.
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Whitaker, v. Kenosha Unified Sch. Dist. No. 1 Bd. of Educ., 2017 WL 2331751 (7th Cir. May 30, 2017)
(transgender student entitled to preliminary injunction because he demonstrated a likelihood of succeeding on his
sex discrimination claims under Title IX and the Equal Protection Clause).
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