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The New York City Bar Association (the “City Bar”) writes to express its 

recommendation that Congress provide remedies for those the United States has tortured or 

subjected to cruel, inhuman or degrading treatment in the years following 9/11. Since its 

establishment in 1870, the City Bar has worked to advance and defend the rule of law. Over the 

past sixteen years in particular, the City Bar has issued thoroughly researched and thoughtfully 

reasoned reports and letters to promote America’s long-term security in part through respect for 

lawful and humane policies. We believe that the national security, values and law of the United 

States demand compensation and treatment for victims of U.S. programs deploying so-called 

“enhanced interrogation techniques.” 

 

A cornerstone of America’s republican ideals is a belief in the inherent dignity of the 

individual and the right of all people to be free from torture or other cruel, inhuman and 

degrading treatment. This tradition of human rights dates back to the American Revolution, 

when George Washington instructed the Continental Army to treat captured British soldiers 

“with humanity.”
1
 This principle has since been enshrined in our Constitution, laws and military 

regulations. It has also long motivated our nation’s role in international affairs. The United States 

played a principal role in prosecuting war crimes during the Nuremburg Trials,
2
 and in 1949 

ratified the Geneva Conventions.
3
 Our nation was also an original party of two seminal 

international instruments establishing the fundamental right of all people to be free from torture 

and other mistreatment, the Universal Declaration of Human Rights and the United Nations 

Convention Against Torture (the “CAT”).
4
  Federal law makes the commission of torture by U.S. 

officials a crime and makes the commission of torture and other war crimes by or against U.S. 

nationals prosecutable in federal court.
5
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Following the terrorist attacks of September 11, 2001, and during the ensuing “War on 

Terror,” some Americans turned their backs on this tradition and the moral values it reflects. For 

several years, certain elements in the U.S. government engaged in systematic campaigns of 

abduction, extrajudicial detention, unlawful rendition, and torture and abuse of people suspected 

of terrorism or connections to terrorism.
6
 The U.S. government imprisoned individuals secretly 

for years and subjected them to appalling mistreatment. Images of that abuse—from detainees 

hooded and shackled at the naval base in Guantánamo Bay, to prisoners standing naked and 

humiliated at Abu Ghraib prison—have become infamous symbols of our nation’s failure to 

adhere to its vaunted ideals and binding legal obligations, as well as invaluable propaganda for 

our enemies.
7
 To date, however, the United States has not provided these victims with 

compensation or treatment for the injuries sustained while in U.S. custody.
8
 

 

 Domestic and international law not only forbid such acts of cruelty,
9
 but also require 

compensation for victims and punishment of offenders.
10

 The CAT explicitly requires all states 

parties to ensure that victims of state-sponsored torture are able to “obtain redress,” including an 

enforceable
11

 right to “fair and adequate compensation, including the means for as full 

rehabilitation as possible.”
12

 The CAT also prohibits “other acts of cruel, inhuman or degrading 
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treatment [(“CID”)] or punishment which do not rise to the level of torture,”
13

 and requires that 

each state party provide victims of CID with the right to “complain to, and to have his case 

promptly and impartially examined by, its competent authorities.”
14

 The International Covenant 

on Civil and Political Rights, to which the U.S. is signatory, also requires compensation for 

victims of torture and other cruel, inhuman, or degrading treatment.
15

 In addition, the U.S. 

Supreme Court has held that victims of government mistreatment have a right to recover 

damages for violations of their constitutional rights through civil suits.
16

 The Alien Tort Statute 

(ATS) also authorizes a civil remedy for non-citizens for clearly established violations of 

international law, such as torture.
17

  

 

Our nation remains in breach of these obligations. Neither the Executive nor the 

Legislative branch has made any attempt to provide compensation to the victims of torture and 

other abuses committed by the government since 9/11. Indeed, when victims have sought redress 

by pursuing lawsuits in the courts, the Executive Branch has sought to block these efforts by 

aggressively asserting unusually broad legal defenses, including state secrets and immunity 

doctrines. As a result, with the exception of two cases still pending, courts have dismissed suits 

to recover damages by victims of torture and other abuses on threshold grounds of justiciability 

without reaching the merits.
18

 This continuing refusal to provide compensation to victims of 

torture and other abuse—whether in judicial proceedings or otherwise—makes the United States 
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 CAT, art. 16. The United States Senate, in ratifying CAT, stipulated a reservation limiting the reach of the 
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 ATS, 28 U.S.C. 1350 and Sosa v. Alvarez Machain, 542 U.S. 692 (2004). 
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 See e.g. Mohamed v. Jeppesen Dataplan, Inc., 614 F.3d 1070, 1092 (9th Cir. 2010) (“[W]e do not reach our 

decision lightly or without close and skeptical scrutiny of the record and the government's case for secrecy and 

dismissal… We … acknowledge that this case presents a painful conflict between human rights and national 

security.”); El-Masri v. United States, 479 F.3d 296 (4th Cir. 2007), cert. denied 552 U.S. 947 (2007) (upholding 

lower court’s dismissal of suit on grounds that el-Masri, who alleged that he was kidnapped, illegally detained and 

abused by the CIA, would not be able to make his case except by using evidence barred by the state secrets 

privilege); Arar v. Ashcroft, 585 F.3d 559, 565, 575, 578, 580-81 (2d Cir. 2009), cert denied 560 U.S.978 (2010) 

(upholding lower court’s dismissal of suit, on the basis that it would interfere with national security and foreign 

policy, by Canadian national who claimed he was sent by the United States to Syria, where he was tortured for one 

year until his release). Suits have also been brought by several former detainees in Guantanamo Bay, Iraq and 

Afghanistan, which have been dismissed on the same theory. See Rasul v. Myers, 563 F.3d 527 (D.C. Cir. 2009); In 

re Iraq and Afghanistan Detainees Litigation, 479 F. Supp. 2d 85, 103-07 (D.D.C. 2007), aff’d by Ali v. Rumsfeld, 

649 F.3d 762, 765 (D.C. Cir. 2011).  

 Two cases are ongoing, one against military contractors and one against CIA contractors. In both those cases the 

government has not intervened to assert defenses thus far. See Al Shimari v. CACI Premier Technology, Inc., 840 

F.3d 147 (4th Cir. 2016) (reversing dismissal on political question grounds against private contractors for torture at 

Abu Ghraib); Salim v. Mitchell, 183 F. Supp. 1121 (E.D. Wa. Apr. 28, 2016) (denying motion to dismiss in suit by 

torture victims against two private CIA contractors). For the on-going suits see also Salim v. Mitchell—Lawsuit 

Against Psychologists Behind CIA Torture Program, ACLU (Jan. 27, 2017) (describing Salim v. Mitchell), available 

at https://www.aclu.org/cases/salim-v-mitchell-lawsuit-against-psychologists-behind-cia-torture-program and Al 

Shimari v CACI et al., Center for Constitutional Rights (March 31, 2017) available at 

https://ccrjustice.org/home/what-we-do/our-cases/al-shimari-v-caci-et-al. 
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an outlier among its allies. The United Kingdom
19

, Australia
20

, Canada
21

, Sweden
22

, Poland
23

, 

and Macedonia
24

 have all provided financial awards to people in whose torture they were 

complicit, regardless of which country’s officials inflicted such abuse, whether voluntarily or as 

a result of a court order. 

 

Fidelity to the rule of law and basic requirements of justice demand that the United States 

follow suit and afford redress for victims of unlawful abuses. Compensating those who have 

been mistreated would provide a measure of justice and also reaffirm that torture and cruel, 

inhuman or degrading treatment are contrary to American core values. In the years since these 

programs were first revealed, the City Bar has consistently sought to end the abuses and promote 

remedies, in the face of government denials, public indifference and legal impediments found by 

the courts of the United States.
25

 With the publication in December 2014, of the 500-plus page 

executive summary of the Senate Select Committee on Intelligence’s report on CIA detention 

and interrogation, the public record today includes clear and overwhelming evidence of wide-

ranging abuses.
26

  The City Bar now therefore urges Congress to clear any obstacles to 

compensating victims of such treatment. To date, the primary obstacle to bringing suits 

seeking civil remedies for torture has been the lack of a specific, Congressionally-created cause 

of action against the United States. Courts have balked at allowing suits to proceed when not 

expressly authorized to do so by the political branches. A statute could resolve that difficulty by 

providing such authorization. In the past, similar compensation statutes have afforded 
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 Patrick Wintour, “Guantanamo Bay Detainees to be Paid Compensation by UK Government,” THE GUARDIAN 
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discussing, inter alia, reports of U.S. abuse and civil remedies for victims of torture), 59 The Record of the Ass’n of 

the Bar of the City of New York 183 (2004); Comm. on Int’l Human Rights of the Ass’n of the Bar of the City of 

New York & the Ctr. for Human Rights and Global Justice, New York Univ. School of Law, Torture by Proxy: 

International and Domestic Law Applicable to ‘Extraordinary Renditions,’ 60 The Record of the Ass’n of the Bar of 

the City of New York 13 (2005) (recommending “End the use of Extraordinary Rendition and take actions to remedy 

and compensate those harmed”);  Ass’n of the Bar of the City of New York Amicus Brief in American Civil 

Liberties Union et al., v Department of Defense et al., Feb. 28, 2006 (“This amicus brief addresses the serious harm 

that the government’s interpretation of Exemption 7(F) would have on FOIA’s ability to fulfill its core purpose: to 

require disclosure of information needed to inform the electorate and Congress about the performance of the 

government, to hold government accountable for misconduct, and to permit appropriate reforms that such 

misconduct may require. In this case, which involves allegations of the government’s mistreatment of detainees in 

the “war on terror” in violation of United States and international law, the need for a robust and effective FOIA is 

profound.”); and a complete record of the City Bar responses, see J. Silkenat & Mark R. Shulman, IMPERIAL 

PRESIDENCY AND THE CONSEQUENCES OF 9/11: LAWYERS RESPOND TO THE GLOBAL WAR ON TERRORISM (2007).  
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governments an opportunity to correct injustices.
27

 Congress should now do the same to start to 

remedy these grave harms.  

 

The City Bar recognizes that in some instances, paying funds to individuals who have 

been convicted of, or are being actively prosecuted for, terrorist acts may raise national security 

concerns, and that such damages might be needed to satisfy outstanding judgments in favor of 

the victims of terrorism. In those cases, existing law provides several means to avoid unjust 

enrichment or material assistance to individuals who constitute an on-going threat to the nation’s 

security. Laws that may be used to prevent payments to the guilty include 18 U.S.C. §981, which 

provides for civil forfeiture for acts of terrorism, and 18 U.S.C. §3663A (the Mandatory Victims 

Restitution Act) as well as the federal racketeering statutes.
28

 Any remaining gaps in the 

necessary forfeiture mechanisms can be filled in through necessary and appropriate legislation 

consistent with domestic and international norms of government accountability.   

 

The United States has legal and moral obligations to compensate those whom it has 

tortured or subjected to cruel, inhuman and degrading treatment. Adopting the City Bar’s 

recommendations would help satisfy the demands of justice and strengthen the nation’s 

commitment to prohibiting the type of barbaric conduct that has so diminished its reputation. The 

City Bar therefore urges Congress to take steps promptly to implement these recommendations. 

In the course of working through these issues, we have assembled a variety of compensation 

schemes and ideas for implementing them that we would gladly share. 

 

John S. Kiernan 

President, New York City Bar Association 

 

Mark R. Shulman 

Chair, Task Force on National Security and the Rule of Law 

 

May 2017 
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See, for example, Civil Liberties Act, Pub. L. 100-383 (codified at 50a U.S.C. § 1989b et seq.) (1988) 

(acknowledging the injustice of – and apologizing for - interning Japanese Americans during World War II and 

establishing a restitution scheme). 

28
 The following statutes may be applicable: 

(1) 18 U.S.C. §981 authorizes civil forfeiture for a variety of conduct, and includes a subsection, 

§981(a)(1)(G) directed specifically at crimes of terrorism. 

(2) 18 U.S.C. §3663A, the Mandatory Victims Restitution Act, requires that an order of restitution be 

imposed upon any defendant convicted of an offense “in which an identifiable victim or victims has 

suffered a physical injury or pecuniary loss.”  See §3663A(c)(1)(B). 

(3) 18 U.S.C. §1963(a) authorizes forfeiture of any interest or proceeds stemming from a violation of the 

Racketeer Influenced and Corrupt Organizations Act (“RICO”), which punishes the commission (or 

conspiracy to commit) two predicate (criminal) acts in the context of an illegal enterprise. 

(4) 18 U.S.C. §1964(c), the civil version of RICO, provides for treble damages for victims of the 

racketeering activity. 

 Also, because forfeiture and restitution judgments are treated as money judgments, case law has established that 

substitute assets may be used to satisfy such judgments (because money judgments may be satisfied by any assets of 

the defendant over which the plaintiff can assert jurisdiction). 

 


