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November 6, 2015 

 

VIA ELECTRONIC DELIVERY 

 

John W. McConnell, Esq. 

Counsel 

Office of Court Administration 

25 Beaver St., 11
th

 Floor 

New York, NY 10004  

 

Re: Proposed Amendment of 22 NYCRR Parts 29 and 131: 

Electronic Recording and Audio-Visual Coverage of Court 

Proceedings 

 

Dear Mr. McConnell, 

 

 The New York City Bar Association (“City Bar”), by its Communications & Media Law 

Committee (the “Committee”), respectfully submits these comments in response to the proposed 

amendments referenced above.    

 

In keeping with the longstanding commitment of both the Committee and the City Bar to 

supporting audio-visual and still photographic coverage of judicial proceedings to the greatest 

extent allowed by law, the Committee strongly endorses this effort to revise and update the rules.   

In particular, the Committee favors the proposed revisions to the definition of audio-visual 

coverage and other proposed changes designed to make clear that still photography does not fall 

within the definition of audio-visual coverage.   

 

 

The Committee supports all of the proposed changes, with the few limited exceptions 

outlined below.  In the ever-changing modern technological landscape, we believe that the 

proposed revisions will help ensure that one of our most basic rights as a democratic society - 

free public access to courtrooms - remains adequately protected.  See Richmond Newspapers, 

Inc. v. Virginia, 448 U.S. 555, 557 (1980); Associated Press v. Bell, 70 N.Y.2d 32 (1987). 

 

In addition to offering our support for the proposed revisions overall, we have a number 

of proposals with respect to a few specific areas where we believe there is room for 

improvement, which we respectfully offer for your consideration.  Our proposals are aimed at 

further refining and improving the proposed revisions to better accomplish the following goals:  

(i) consistently maintaining the distinction between audio-visual coverage and still photography 
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throughout the rules and using consistent terminology to avoid confusion; (ii) emphasizing that 

there should be a  presumption in favor of permitting both audio-visual and still photographic 

coverage to the extent consistent with Section 52 of the Civil Rights Law, with ultimate 

decisions left to the presiding judges; and (iii) eliminating certain restrictions on coverage 

created or continued by the proposed revisions that go beyond the requirements of Section 52. 

 

 Our proposed changes are as follows (section numbers refer to the renumbered sections 

as contained in the proposed amendments): 

 

Section 29.1 

 

29.1(a):   

 

Change: “Taking photographs, films or videotapes, or audiotaping, broadcasting or telecasting in 

a courthouse including any courtroom…is forbidden…”   

 

To read: 

 

 “Audio-visual coverage and still photography in a courthouse including any courtroom… are 

forbidden…”   

 

This proposal is aimed at consistently maintaining the distinction between audio-visual 

coverage and still photography and using consistent terminology throughout.  The rules will be 

simpler, clearer and easier to apply if they consistently treat still photography as a distinct 

category and use “audio-visual coverage” to refer to other types of recording or streaming. 

 

Section 29.2 

 

Change to read:  “In respect to appellate courts, the Chief Judge hereby authorizes audio-visual 

coverage and still photography of proceedings in such courts…” 

 

 This proposal helps maintain the distinction between still photography and other types of 

coverage and consistent terminology throughout the rules, as discussed above. 

 

Section 131.1 

 

131.1(a):   

 

Change to read: “In order to maintain the broadest scope of public access to the courts… to 

facilitate the audio-visual and still photographic coverage….” 

 

This proposal helps maintain the distinction between still photography and other types of 

coverage and consistent terminology throughout the rules, as discussed above. 
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131.1(b):   

 

Change to read:  “Audio-visual coverage of proceedings involving testimony is restricted to the 

extent set forth in Civil Rights Law § 52, as interpreted by the courts.” 

 

This proposal recognizes that courts have interpreted and in some cases imposed limiting 

constructions to Civil Rights Law § 52.  We believe our proposed language would ensure that the 

revised rules comply with the requirements of the statute without running afoul of this body of 

case law.   

 

131.1(c): 

 

Delete this provision. 

 

Section 131.1(c), as formulated in the proposed revisions, appears to extend the 

prohibition on audio-visual coverage beyond what the text of Civil Rights Law § 52 requires.  

Our suggested deletion is in keeping with the stated goal of the revisions, to promote coverage to 

the fullest extent permitted by law. 

 

Section 131.2 

 

131.2(b): 

 

Change to read: “‘Audio-visual coverage’ or ‘coverage’ shall mean the electronic broadcasting 

or other transmission to the public from the courtroom, or the recording of sound or light in the 

courtroom for later transmission or reproduction, or the taking of motion pictures in the 

courtroom by news media.  It shall not refer to the taking of still pictures.”   

 

 While we strongly endorse the OCA’s proposed revision of this paragraph deleting the 

word “still” from the definition of audio-visual coverage, the OCA’s proposed new language 

stating that the definition shall include still pictures “to the extent required by law” is 

unnecessary and potentially confusing since we are not aware of any law that requires the 

definition of “audio-visual coverage” to include still photographs.   Instead, we propose making 

absolutely clear that the term “audio-visual coverage” does not include still photography. 

  

Section 131.3 

 

131.3 Heading 

 

Revise the heading of this section to read:  “Section 131.3 Application for audio-visual or still 

photographic coverage.” 

 

 This proposal is necessary given that the term “audio-visual coverage” no longer includes 

still photography. 
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131.3(a):  

 

Change to read:  “Audio-visual coverage and still photography of judicial proceedings shall be 

permitted only upon order of the presiding trial judge approving an oral or written application 

made by a representative of the news media for permission to conduct such coverage.”  

 

 This proposal is aimed at consistently maintaining the distinction between audio-visual 

coverage and still photography and using consistent terminology throughout, as described above. 

 

[PROPOSED] Section 131.3(b):  

 

Add the following proposed Section 13.1.3(b):  “In a court’s review of an application for audio-

visual or still photographic coverage, the court should employ a presumption that the application 

will be granted unless denial is required by law or clearly warranted by the factors identified in 

this section.” 

 

This proposed addition would help to realize the stated purpose of these revisions, to 

provide the fullest scope of public access to the courts permitted by law.  A presumption in favor 

of coverage, with courts still free to use their discretion to deny applications, strikes the 

appropriate balance between the public’s longstanding right to access and other considerations. 

    

Section 131.7 

 

131.7(e): 

 

Change to read: “Unless permitted by specific order of the court following a request by the 

victim, no coverage shall be permitted of the victim….” 

 

The OCA’s proposed revision would actually increase restrictions on coverage beyond 

the current rules by barring coverage even where the victim requests coverage.  The Committee’s 

proposal will continue to protect victims by maintaining an absolute prohibition on coverage 

without both the victim’s and the court’s consent while granting greater leeway to courts to 

further the goal of public access by allowing victims who choose to go public to do so.   

 

131.7(h):   

 

Delete this section. 

 

The Committee wholeheartedly endorses the proposed change removing the prohibition 

on coverage of arraignments from this section.  We propose going further by deleting the 

remainder of the section, which prohibits coverage of suppression hearings without the consent 

of all parties.  Generally speaking, these rules leave the ultimate decision about whether to 

permit coverage to the discretion of the presiding judges, who are in the best position to evaluate 

all of the relevant factors with respect to a particular case.  The Committee believes that there is 

no reason to strip courts of that discretion when it comes to suppression hearings.  As with other 

types of proceedings, allowing the trial judge to conduct a reasoned evaluation of the 
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circumstances of each case with respect to suppression hearings would serve the twin goals of 

preventing prejudice and facilitating the broadest public access to the courts that is permitted by 

law, about subjects as significant as police misconduct.  

 

*** 

 

 In closing, we would like to reiterate the Committee’s enthusiastic support for the 

proposed revisions as a whole.  Given the importance of maintaining the public’s right of access 

and the speed of technological developments in recent years, these changes are vitally needed.  

While further reform will be necessary in the form of legislative action, the proposed revisions to 

the rules are a significant step forward that can and should be taken in the near term.  We urge 

the OCA to institute the proposed revisions, along with the additional changes set forth above, 

without delay.    

 

Respectfully, 

 

 

 

 

 

 

Charles S. Sims 

Chair 

Communications & Media Law Committee  

 


