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The case of Hochtief AG v Argentine Republic1 is a recent decision handed down on 29 December 2014 by 
an ICSID tribunal which deals with the treatment of an indemnity under a political risk insurance policy in 
relation to the assessment of damages arising out of breaches of a Bilateral Investment Treaty (BIT). 

Background
The case concerns a dispute submitted 
to International Centre for Settlement of 
Investment Disputes (ICSID) on the basis of 
the Treaty between the Federal Republic of 
Germany and the Republic of Argentina for 
the Promotion and Reciprocal Protection of 
Investments dated 9 April 1991 which entered 
into force on 8 November 1993. The dispute 
concerns a concession for the construction 
of a toll highway and a bridge between the 
cities of Rosario and Victoria and Argentina’s 
alleged breaches of the claimant’s rights 
under the BIT.

The claimant, Hochtief AG, is a company 
incorporated under the laws of the Federal 
Republic of Germany.

It is not necessary to go into the detailed 
background or the merits of the claim save 
to say that the Tribunal held that Argentina 
breached certain obligations under the BIT to 
grant Hochtief fair and equitable treatment 
under the BIT, entitling Hochtief to reparation 
in respect of those breaches.  

Damages and the treatment of 
indemnity payments
As to quantum, the Tribunal decided that 
Hochtief was entitled to 26% of the damages 
caused to the investment vehicle, PdL, by 
Argentina, corresponding to its share in the 
equity of PdL, and damages were assessed 
accordingly.  

The important point for political risk insurers 
is that the Tribunal decided that the political 
risk insurance payment that Hochtief received 
under its arrangements with the German 
Government should not be deducted from 
the amount due to Hochtief. 

Hochtief had received an indemnification 
under the German Government’s Federal 
Guarantees for Direct Investment in Foreign 
Countries programme against political risks 
in the amount of €11,359,773.20 relating to 
Hochtief’s capital contributions to PdL.  
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1. ICSID case no: ARB/07/31.
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2. Although described as 

guarantees, as often as not 

such facilities are in the nature 

of a contract of insurance 

whether provided by an ECA or 

the private insurance market.

3. See Re Miller, Gibb & Co Ltd 

[1957] 1 W.L.R. 703; Napier 

and Etterick v Hunter [1993] 

A.C. 713.

The grounds for requesting compensation 
under these guarantees2 were the same as 
those relating to the arbitration, namely 
the adoption of regulatory measures 
implemented by the Argentine Republic in 
2002 and 2003.

Hochtief submitted that there should 
be no deduction made in respect of the 
payment that it received under the political 
risk insurance that it had arranged with the 
German Government.

The finding of the Tribunal, at paragraph 309 
of the Award, provides:

“The Tribunal decides that the insurance 
payment, which is understood to amount 
to €11.4m ($17.7m) should not be deducted 
from the amount due to claimant. The 
insurance payment is a benefit which claimant 
arranged on its own behalf, and for which it 
paid. It does not reduce the losses caused 
by respondent’s actions in breach of the BIT: 
it is an arrangement that had been made 
by claimant with a third party in order to 
provide a hedge against potential losses. The 
Tribunal does not consider that any principles 
of international law requires that such an 
arrangement, to which Respondent was not 

a party, should reduce Respondent’s liability. 
It may be that under such insurance policies 
the protected investors are obliged to hand 
over to the insurer all or part of any sums 
recovered as damages: but that is a matter of 
private contract, into which the Tribunal has 
no cause to enquire.”

This decision should come as no surprise to 
insurers as it accords with general principles 
of insurance law and the principle of res inter 
alios acta; indeed it would come as surprise 
if the indemnity received under the political 
risk insurance policy had been deducted from 
damages by the Tribunal. As the Tribunal 
pointed out, insured investors are almost 
invariably required to account to insurers for 
part, or all, of any recovery from third parties. 
This is either under common law principles of 
subrogation3 whereby such sums are subject 
to an equitable lien in favour of insurers, or 
under the specific wording of the policy, for 
example, the ECGD/UKEF policies, which 
impose a trust over such sums recovered from 
third parties.

So whilst this is a welcome decision in the 
context of international law, it is consistent 
with general principles of domestic law in 
most jurisdictions.

The information and opinions 
provided in this article should 
not be relied upon, or be 
used, as a substitute for legal 
advice on how to act in a 
particular case.
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About RPC

RPC is a modern, progressive and commercially focused City law firm. We 
have 77 partners and 560 employees based in London, Hong Kong, Singapore 
and Bristol.

“... the client-centred modern City legal services business.”

At RPC we put our clients and our people at the heart of what we do:

 • Best Legal Adviser status every year since 2009
 • Best Legal Employer status every year since 2009
 • Shortlisted for Law Firm of the Year for two consecutive years
 • Top 30 Most Innovative Law Firms in Europe

We have also been shortlisted and won a number of industry awards, including:

 • Winner – Law Firm of the Year – The Lawyer Awards 2014
 • Winner – Law Firm of the Year – Halsbury Legal Awards 2014
 • Winner – Commercial Team of the Year – The British Legal Awards 2014
 • Winner – Competition Team of the Year – Legal Business Awards 2014
 • Winner – Best Corporate Social Responsibility Initiative ‒ British Insurance Awards 2014
 • Highly commended ‒ Law Firm of the Year at The Legal Business Awards 2013
 • Highly commended – Law firm of the Year at the Lawyer Awards 2013
 • Highly commended – Real Estate Team of the Year at the Legal Business Awards 2013

Areas of expertise

 • Banking
 • Commercial
 • Commercial Litigation
 • Competition
 • Construction
 • Corporate

 • Employment
 • Insurance
 • Intellectual Property
 • Media
 • Outsourcing
 • Pensions

 • Private Equity
 • Real Estate
 • Regulatory
 • Reinsurance
 • Tax
 • Technology
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