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PROTECTION OF PERSONAL DATA V. 
COPYRIGHT 

The origin of this case is an application made 
by an organisation of music and audiovisual 
recordings producers and editors before 
Commercial Court number 5 in Madrid to 
request preliminary measures against 
Telefónica. 

Telefónica refused to disclose the identity and 
address of a series of individuals to whom it 
provided Internet services. These people used 
the KaZaA phonogram exchange program 
and, according to the claimant, its members 
enjoyed exploitation rights over said 
phonograms. The claimant argued that KaZaA 
users were engaging in unfair competition as 
well as infringing the intellectual property 
rights managed by the claimant. 

The Madrid Court ordered the preliminary 
measures that had been requested and 
Telefónica appealed against said decision, 
arguing that the disclosure of the 
abovementioned data is only authorised in the 
context of a criminal investigation or for public 
security and national defence purposes, but 
not in the context of civil proceedings. 

Under these circumstances the Madrid Court 
decided to stay the proceedings and posed 
the following question to the Court for a 
preliminary ruling: 

 

 

 

 

 

 

 

 

‘Does Community law permit Member States 
to limit to the context of a criminal 
investigation or to safeguard public security 
and national defence, thus excluding civil 
proceedings, the duty of operators of 
electronic communications networks and 
services, providers of access to 
telecommunications networks and providers of 
data storage services to retain and make 
available connection and traffic data 
generated by the communications established 
during the supply of an information society 
service?’ 

The Court of Justice first determined whether 
or not European Directives allowed Member 
States to impose, so as to ensure an effective 
protection of property rights, the obligation to 
disseminate personal data which would 
enable the copyright holder to initiate civil 
proceedings based on the existence of said 
right. 

The Court studied whether the European 
Directives on Copyright were detrimental to 
the Directives on Data Protection and 
concluded that none of the European 
Directives on Personal Data required Member 
States to impose the obligation to disclose 
personal data. 

The Court of Justice concluded that the 
European Directives do not require Member 
States, in a situation such as the one  
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envisaged under these proceedings, to 
impose the obligation to disclose personal 
data in order to ensure an effective protection 
of property rights in the context of civil 
proceedings. However, Community law 
establishes that in other to adapt national 
legislation to said directives, Member States 
should interpret said Directives so as to allow 
a fair balance among the fundamental rights 
protected under Community law. 

In short, the Judgment rendered by the Court 
of Justice on January 29th 2008 established 
that the European Directives do not require 
Member States to impose the obligation to 
disclose personal data in order to ensure an 
effective protection of copyrights in the context 
of civil proceedings. Consequently, Telefónica 
is not obliged to disclose the personal data of 
customers that use file exchange programs 
such as KaZaA. 

                                          Fernando González 

ABITRATION TO SET ASIDE COMPANY’S 
RESOLUTIONS. 

In this decision, the Spanish Supreme Court 
studies the submission to arbitration of the 
appeal against corporate agreements, 
performing a comprehensive analysis of the 
existing doctrine regarding a heteronomous 
method for solving controversies together with 
the imperative regulation that governs appeals 
against the agreements adopted by the 
General Shareholders Meeting of a Limited 
Corporation.                          

The matter in dispute focused on determining 
the existence of submission to arbitration 
which bound the plaintiffs, the corporation’s 
partners, by the new version of the by-laws in 
a General Meeting in which two of the 
plaintiffs had been unduly excluded from the 
corporation before the approval of the updated 
version of the Corporation’s by-laws (the 
partners’ exclusion agreement was another  

 

 

 

one of the points raised in the claim which was 
then cancelled through the court’s decision) 
and the third plaintiff had voted against the 
corporate agreement. If the Corporation’s 
original by-laws would have been applied, the 
appeal against the corporate agreements 
would have been excluded from arbitration.  

The Supreme Court based its decision on the 
analysis of the majority opinion of the 
mercantile doctrine that had been applied over 
a long period of time and that is endorsed by 
the Supreme Court’s legislation, and 
compares it to the interpretation that is being 
currently made by Spanish Courts. 

Although until 1998 the imperative nature of 
the regulations that governed appeals against 
corporate agreements did not allow arbitration 
to determine their validity, the Supreme Court, 
following the precedent set by the DGRN, 
decided to revoke the abovementioned 
decision, thus accepting the validity of the 
Corporate by-laws and acknowledging the fact 
that by-laws can include an arbitration 
agreement that explicitly describes the 
unequivocal will of the parties to submit 
dispute resolutions to the decision of two or 
more arbitrators.   

However, arbitration entails renouncing to 
Courts’ supervision as well as a restriction or 
limitation vis-à-vis the effective protection of 
the court that can operate by the guardianship 
of the Constitutional Court. This requires the 
approval of the parties involved. 

In the case studied by the Supreme Court, the 
arbitration clause was adopted without the 
consent of the actual plaintiffs. As mentioned, 
two of them had been previously excluded as 
partners, which means that they could not 
take part in the adoption of the decision, while 
the third plaintiff voted against the new version 
of the Corporate by-laws, which means, in 
turn, that the update could not be successfully  
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passed because the arbitration clause that 
had been approved was that which was 
contained in the original by-laws, which 
explicitly excluded the appeal against 
corporate agreements. 

Considering the above, the Supreme Court 
ruled that the appeal against the Decision of 
the Provincial High Court of Ávila could not 
prosper. 

                                                     Sara Antolín 

DIVERSION OF CLIENTS BY FORMER 
EMPLOYEES. 

We have recently commented on the 
Judgment rendered on 8 October 2007 by the 
Spanish High Court, which declared, thus 
reversing the ruling that had been previously 
rendered for this same case by the First 
Instance Court and the Appeal Court, that the 
behaviour of a group of employees that had 
left the company for which they had worked, 
had set up a new company and had attracted 
the clients of their former company was unfair. 

The Spanish High Court considered that the 
behaviour of the former employees was unfair 
because they appropriated the contract 
models of their former company, and they 
used their former company's list of clients and 
the knowledge and relationships of said 
company in order to attract its clients, which is 
an act of unfair competition because it 
involves an inadequate use of another 
person's efforts, in accordance with section 
11.2 of the Spanish Unfair Competition Act. 

Just two months later, Trade Court number 2 
of Bilbao, rendered a Judgment on 12 
December 2007 that declared that the 
behaviour of a group of employees that had 
left the company for which they had worked, 
had set up a new company and had signed 
service provision agreements with their former 
company’s clients, is not an act of unfair  

 

 

 

competition because the clients decided to 
enter into an agreement with the new 
company based on the professionalism, 
experience and specialization of the 
employees of the new company. 

In the case ruled by the Trade Court of Bilbao, 
the employees worked for a consultancy firm, 
whose main activity was to customize 
computer programs according to the needs of 
the clients, mainly from the industrial sector, 
an activity whose success depends directly on 
the individual knowledge of the employees 
that deal with each specific project. 

For this reason, the Trade Court considered 
that there was no improper use of their former 
company’s efforts, in spite of the fact that the 
employees had started to prepare the new 
company while they were working for their 
former company and that they were aware of 
the information and documents related to the 
projects that they subsequently executed for 
the clients through the new company, because 
the main interest of the clients when deciding 
to hire the new company set up by said 
employees was precisely their personal 
knowledge and expertise. 

The Judgment delivered by the Trade Court of 
Bilbao established that there was no bad faith 
nor improper use of another person's effort 
and therefore, that the diversion of clients was 
not to be deemed unfair, because in order to 
determine if a behaviour is fair or unfair one 
must consider not the diversion itself, nor its 
intention, but the way in which the diversion is 
done. 

The criteria applied by the Trade Court of 
Bilbao are completely applicable to all the 
cases in which the clients, more than being 
clients of a company, are clients of the 
employees due to their expertise and 
experience.                                                                          

                                                 Jesús Carrasco 
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PRECAUTIONARY MEASURES IN 
BANKRUPTCY PROCEEDINGS. 

In its decision dated November 13th 2007, 
Madrid’s Provincial Court accepted the appeal 
against a decision delivered by Madrid´s 
Mercantile Court (number 6), which denied the 
adoption of civil precautionary measures, 
which were requested together with an action 
for joint and several liability against the 
administrators of Afinsa. 

The precautionary measure requested was 
the preventive freezing of assets from the 
administrators in order to prevent possible 
concealment actions. 

The contested decision based the denial on 
the absence of legal requirements: periculum 
in mora or risk of imminent damage (existing 
in those cases in which a delayed adoption of 
the measures will not be effective) and fumus 
boni iuris or presumption of sufficient legal 
basis (credibility of the arguments and 
allegations of the claimant). 

Firstly the risk of imminent damage was not 
observed because of the existence of 
bankruptcy and criminal actions brought by 
the actors, and because of the existence of 
precautionary measures already applied by 
criminal proceedings. 

On the other hand, the presumption of 
sufficient legal basis was denied taking into 
account that the claimed actions (early 
contract resolution and early due of credit) 
took place once the bankruptcy was declared. 

Against this decision, Madrid’s Provincial 
Court considered that the legal requirements 
were properly fulfilled, thus justifying the risk 
of damage on the concurrence of different 
proceedings against the administrators, and 
on the fact that the criminal precautionary 
measures that had been already taken could 
be changed or suppressed in any moment,  

 

 

 

and the legal basis on the actors’ condition of 
creditor’s of Afinsa. 

In summary, this high instance acknowledged 
the possibility of bringing liability actions 
against the administrators in spite of the 
existence of bankruptcy, thus declaring that 
both proceedings were perfectly compatible. 

                                                   Paula Casado 
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