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THE LOAN PLEDGES REGIME AND THE 
DECISION OF MARCH 18, 2008. 

The objective of this article is to analyse the 
implications of the decision of the General 
Board of Registrars and Notaries (hereinafter 
GBRN) of March 18, 2008, by which an 
answer is given to the enquiries submitted by 
the Spanish Banks Association and the 
Spanish Savings Banks Confederation relating 
to the third paragraph of section 54 of the Act 
of December 16, 1954, on chattels mortgages 
and the right of ownership upon default 
(hereinafter CMOWDA) according to the text 
provided by the 41/2007 Act, of December 7, 
by which the paragraph of the section is 
drafted in the following manner:  

“Credit rights, including future loans, provided 
that these are not represented by securities 
and they do not have the status of being 
financial instruments for the purposes of the 
terms set out in the Royal Decree-law 5/2005, 
of March 11, on urgent measures for boosting 
productivity and for the improvement of public 
contracting, will likewise be subject to a right 
of ownership upon default. To effectively 
establish these, they will have to be registered 
with the Registry of Chattels”.  

 

 

 

 

 

 

 

 

 

 

 

These enquiries, that the GBRN has replied to 
together, aim to settle whether from the time 
at which the reform enacted by the CMOWDA 
came into force, only the scope of the assets 
that are the subjects of a pledge through the 
right of ownership upon default modality is 
extended, on the other hand, whether after it 
came into force it is necessary for any loan 
pledge to be the subject of registration with 
the Registry of Chattels in order for it to take 
effect with respect to third parties.  

There are two possible interpretations of the 
third paragraph of section 54 of the 
CMOWDA, according to the text provided by 
the 41/2007 Act; thus, either “(i) it is limited to 
introducing a new category of assets that can 
be pledged with the right of ownership upon 
default (credit rights), without affecting 
traditional pledges (with creditor taking 
possession) or (ii) on the contrary, its effect 
was that of combining loans pledges in one 
single modality (through the right of ownership 
upon default with registration with the Registry 
of Chattels)”, meaning that any ordinary 
pledge of loans is the subject of entry in the 
Register of Chattels in order for it to take 
effect with respect to third parties.  

 

 

In this issue: 

• The loan pledges regime and the decision of March18, 2008. 

• Clauses restricting promoter ten-year liability, with the subject waiving this being a
businessman, professional from the sector, not an end consumer. 

• The liability of the directors and the crisis in the real estate sector. 

• Freedom of business and restriction on opening hours. 

• Recent Case Law. 
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The proper sense of the reform is the first 
interpretation, since the legal provisions 
relating to the regime of ordinary loan pledges 
(with creditor taking possession) on the 
possession were neither repealed nor even 
amended.  

On the other hand, the decision of March 18, 
2008 brings into play the loans pledge regime, 
both for ordinary pledges and for a pledge 
granting right of ownership upon default.  

In order for it to be possible for an ordinary 
pledge to be deployed erga omnes, it is 
necessary for there to be a pledge of 
ownership in a public instrument. 
Nevertheless, “the lack of a corporeal 
existence of the loans means that the 
dispossession of the debtor is demonstrated in 
some way, for what arises from the 
establishing of the notice of the pledge to the 
assigned debtor”. In the case of the ordinary 
pledge not being notified to the debtor, the 
latter can be discharged by paying the original 
creditor and no legitimacy will be recognized 
to the pledging creditor. However, we have to 
take account of the fact that this notification is 
not a requirement for establishing, or for erga 
omnes effectiveness.  

In order to establish a right of ownership upon 
default, it is necessary for this to be 
documented in a public deed or in a contract. 
This public instrument must be entered in the 
relevant Registry of Chattels, and this is a 
requirement of effectiveness, not one to 
establish it. It is necessary to point out that a 
right of ownership upon default lacks the 
creditor’s right of pursuit and to object to what 
is inscribed. 

In this respect, it is important to stress that 
“the traditional effects deriving from a property 
mortgage or from the property registry system 
cannot be transferred to a right of ownership 
upon default, since the Registry of Chattels, in 
matters relating to a right of ownership upon  

 

 

 

default, has substantial qualifications that 
separate it from the former”.  Thus, what is not 
registered can be objected to as compared to 
what is registered, and it will not enjoy a 
presumption of accuracy on the same terms 
as the Property Registry and, moreover, it is 
necessary to consider that the Registry of 
Chattels is a Registry of liens rather than one 
of ownership.  

From everything that has been stated, it is 
clear that two types of pledges exist together: 
the ordinary one in which the dispossession of 
the loan is done by notification, and the right 
of ownership upon default, in which the 
dispossession is done by being published in 
the registry.  

In the event of the right of ownership upon 
default and the no-default or ordinary ledge 
coinciding, regard must be had to the following 
considerations:  

If, as we have said, for the ordinary or non-
default pledge it is an essential requirement 
that the public document form, amongst others 
can be objected to, the preference about this 
will be provided by the date of the public 
instrument.  

Equally, and as has been stated, in order for 
the right of ownership upon default to enjoy 
the rights conferred on it by the CMOWDA, it 
is first a requirement to register it, and so the 
preference about this will be provided by the 
date of the same.  

Therefore, the coinciding factor between both 
pledges is the date. Thus, in the case of a 
right of ownership upon default being 
established and registered over a loan that 
has previously been pledged with an ordinary 
pledge documented in a public instrument, the 
right of ownership upon default will not be a 
better condition than the one with a lien, but 
rather the ordinary pledge will prevail as it has 
an earlier date.  
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In short, we have to state that the absence of 
any repealing effect deriving from the reform 
of section 54 of the CMOWDA, thus the 
existence of two chattel guarantees with 
diverse rights and obligations, will lead the 
GBRN to conclude that the sense of the 
reform is to open up the possibility that a right 
of ownership upon default over loans can be 
established. In no way does this impede, 
restrict or reduce the possibility of an ordinary 
pledge of such loans. 

CLAUSES RESTRICTING PROMOTER TEN-
YEAR LIABILITY WITH THE SUBJECT 
WAIVING THIS BEING A BUSINESSMAN, A 
PROFESSIONAL FROM THE SECTOR, NOT 
AN END CONSUMER. 

The Construction Planning Act, in its reasons 
section, declares one of the reasons that 
justify this law to be the commitment to set 
sufficient guarantees for users with respect to 
the possible damages, with this thus 
appearing as one further contribution of the 
26/1984 General Act, of July 19, on the 
defence of Consumers and Users.  

It is clear thus that this is fundamentally aimed 
at the protection of consumers, for which 
purposes it develops a broad system of 
responsibilities in their favour, with the 
developer appearing as an unconditional 
guarantor in the final analysis.  

Referring to the 26/1984 Act, a consumer is 
defined as the end recipient, with any waiver 
of the rights that could be recognized to them 
on the basis of said condition being declared 
null and void.  

However, in the cases in which the purchaser 
is not the end recipient, but rather a 
professional businessman who acquires a 
building with the aim of integrating it into a 
process of production, commercialization or 
the provision of services to third parties, the 
situation changes. In this sense there is no  

 

 

 

legal rule that makes the waiving of the 
exercising of the actions against the developer 
created under the scope of section 17 of the 
Construction Planning Act null and void. 

Apart from said absence of regulation, the 
legal effectiveness of the clauses of waiving 
the actions to demand liability regulated in 
section 17 of the Construction Planning Act 
that could be included in contracts of sale of 
buildings when the purchaser is not a 
consumer, in the sense of the 26/1984 Act, 
but rather a professional from the sector, 
makes it necessary in any event, to have 
regard to the particular essence of the waiver.  

From this viewpoint, only the cases of generic 
waiver with respect to rights that have already 
arisen would be possible, where consequently 
the ownership of the waiving party has already 
been registered. It is not however possible for 
those in which this party has a complete lack 
of knowledge of the waiver to be accepted as 
being ineffective because any damage or 
harm has not yet taken place. 

Moreover, in order for the waiver to be valid, 
the object of the same must be evident in 
clear and certain situations, and the parties 
must have perfect knowledge of the financial 
charge that the contract entails for these and 
the consideration that the other party will 
obtain, in such a way that the equilibrium of 
the contract is not upset. 

From our viewpoint, a purchaser who is an 
expert in the matter and is assisted by legal 
experts on the receipt of the work so as to 
identify possible construction faults is 
determined to have a broad range of 
knowledge of the object of the purchase, 
considerably reducing possible unforeseen 
situations. Thus, the more foreseeable it is, 
the greater certainty about the object of the 
purchase, and hence about the object of the 
waiver, there will be. 
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In this way we consider that a clause included 
in a contract of sale of a building by means of 
which an acquiring party, a professional entity 
from the sector, waives the exercising of 
actions deriving from section 17 of the 
Construction Planning Act with respect to the 
seller-developer, is perfectly valid, and this will 
be effective with respect to those faults or 
defects that the acquiring party knows about 
or should have known about at the time of the 
acquisition. 

However, we consider that a waiver would not 
stretch to those faults or defects that are not 
apparent or unknown, and which the acquiring 
party could not have known about at the time 
of the signing of the deed, and that could 
subsequently be demonstrated during the 
guarantee periods set out in the Construction 
Planning Act. 

THE LIABILITY OF THE DIRECTORS AND 
THE CRISIS IN THE REAL ESTATE 
SECTOR. 

As a consequence of the current situation of 
economic crisis and the sudden braking in 
construction, we observe that every day we 
are finding ourselves with fresh news of 
negotiations with financial institutions, and 
applications for declarations of bankruptcy 
from creditors.  

Given the increase in applications for 
bankruptcy declarations from creditors, and on 
the basis of the new 22/2003 Bankruptcy Act 
(“the Bankruptcy Act”, and the possibility of a 
declaration of voluntary bankruptcy filed by the 
particular directors of the companies involved 
in situations of insolvency, it could be 
wondered whether this voluntary application 
for a declaration of bankruptcy filed by the 
directors could bring with it exoneration from 
the possible liability deriving from the 
exercising of the post of director. 

 

 

 

 

By virtue of a creditors’ meeting, it is possible 
to try to resolve the problems originating due 
to a situation of insolvency, either by means of 
the signing of an agreement with the different 
creditors that facilitates continuity and the 
development of the company concerned, or as 
appropriate, by means of a liquidation 
proceeding by virtue of which an attempt is 
made to compensate the damages suffered by 
the respective creditors.  

By virtue of the terms set out in section 2 of 
the Bankruptcy Act, the application for a 
declaration of bankruptcy can be filed by the 
debtor itself, who is in a situation of insolvency 
or who envisages that this could be imminent, 
or by any of the creditors.  

The absence of an application for a 
declaration of bankruptcy by a debtor that is a 
legal person when the latter is legally bound to 
do so, could lead to serious consequences for 
their directors, in fact and in law. This is 
because if, in conformity with the terms set out 
in section 172 of the Bankruptcy Act, a 
creditors’ meeting is declared to be culpable 
(even when it had been the credit directors of 
the company in a situation of insolvency 
themselves who have voluntarily applied for a 
declaration of a bankruptcy proceeding), such 
directors can: (i) be disqualified from 
administering the assets of others for a period 
from two to fifteen years, (ii) be disqualified 
from representing or administering any person 
during said period, (iii) be instructed to restore 
the goods or rights that had been unduly 
obtained from the debtor’s capital or they may 
have received from the insolvency estate, and 
(iv) be instructed to indemnify the damages 
caused (sections 172.2.2 and 172.2.3 of the 
Bankruptcy Act). 

Together with the preceding circumstance, we 
have to state that if the liquidation stage has 
commenced, the administrators, in fact or in 
law, the present ones or those who have been  
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directors for the two years preceding the date 
of the bankruptcy declaration, could be 
instructed to pay the bankruptcy creditors, 
wholly or partially, the amount of their credits 
that they do not receive in the liquidation of 
the insolvency estate (section 172.3 of the 
Bankruptcy Act). 

Although the joint responsibility of the 
directors considered in sections 172.2.2 and 
172.2.3 could be assessed as expressing guilt 
and being indemnifying, the liability contained 
in section 172.3 must be understood as a 
liability of a penalizing nature whose purpose 
is not to redress the damages caused, but 
rather as a penalty that the Bankruptcy Act 
reserves for a case of greater reproach such 
as a declaration of at-fault bankruptcy. This 
interpretation of the nature of bankruptcy 
liability of the directors has been ratified by 
case law. 1 

Regardless of the declaration of at-fault 
bankruptcy due to the absence of an 
application for a bankruptcy declaration, there 
are other causes by virtue of which the 
bankruptcy could also be declared to be at-
fault, although these are not the subject of 
analysis in this article. 

Along with this bankruptcy liability, we must 
not overlook the corporate liability contained in 
sections 134 and 260 of the Public Limited 
Companies Act and 69 and 104 of the Limited 
Liability Companies Act. 

In order to seek to reduce their possible 
liability, the directors, in law or in fact, of the 
companies that could be in a situation of  

                                                  

1  Judgments of the Commercial Court no. 5 of Madrid 
of February16, 2006: December 5, 2006; and 
January 18, 2007; Decree of the  Provincial Court of 
Barcelona of February 6, 2006; Judgment of the 
Commercial Court No. 1 of Madrid of January 
16,2007. 

 

 

 

insolvency will have to undertake such actions 
as they consider necessary in order to avoid 
the company being subject to a legal cause of 
application for declaration of bankruptcy 
without overlooking or under-valuing the 
application for a bankruptcy declaration from 
creditors, with the aim of seeking to resolve 
the existing insolvency situation, as well as to 
try to reduce their liability.   

FREEDOM OF BUSINESS AND 
RESTRICTION ON OPENING HOURS. 

The Community of Madrid is opting for a 
liberal policy on matters of commerce. The 
regional government is studying passing an 
Act on the Modernisation of the Sector soon, 
which would entail the elimination of the 
present restrictions on opening hours (90 
hours per week) and on public holidays 
(maximum of 12 opening hours). Madrid thus 
disassociates itself with the rest of the 
Spanish Autonomous Communities that, for 
the time being, are defending a more 
protectionist trading policy. 

In opposition to the proposal of the 
Community of Madrid, most Autonomous 
Communities have reduced weekly opening 
hours to a legal minimum (to 72) with the aim 
of protecting small shops. On the opposing 
side of the Madrilenian liberalizing model we 
find the Catalan Autonomous Community, 
where the autonomous government has spent 
years putting the brakes on the 
implementation of large retail stores so as to 
protect shopkeepers (the traditional Catalan 
traders).  

In fact there are only 41 shopping centres in 
Catalonia, with an available surface area of 
157 square metres for every one thousand 
inhabitants, as compared to the 441 square 
metres of surface area of shopping centres 
per one thousand inhabitants in Madrid. 
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In the opinion of the European Union, this 
restriction on opening hours represents a 
hindrance to the freedom of trading and 
Brussels has denounced Spain because of the 
restrictions put in place, especially in the 
Catalan regulations as regards the installation 
of superstores. The Spanish government is 
facing the threat of a stiff economic penalty for 
not repealing certain laws that assault one of 
the fundamental principles of the European 
Union, the freedom of establishment.   

The Madrid Government is asserting that the 
main objective of this measure is “to achieve 
greater competitiveness and generation of 
employment, as well as better adaptation of 
opening hours to the new needs of 
consumers”. The new rule also simplifies and 
eliminates the procedures for opening up a 
business.  Up until now the surface area of the 
establishments and the number of inhabitants 
conditioned the licence. From now onwards, 
only the establishments that have over 2,500 
square metres will have to ask the Community 
for the so-called second licence, required by 
State Law.  

Article 38 of the Spanish Constitution 
recognizes the freedom of business in the 
context of the market economy. On the other 
hand, the Royal Decree Act 22/1993, of 
December 29, lays down the bases for the 
regulation of trading opening hours: the State 
Act that establishes the framework in relation 
to trading opening hours and introduces 
limitations on the principle of the freedom of 
opening hours.  

The proposal of the Modernisation of the 
Sector Act of the Community of Madrid has 
aroused a debate in relation to retail trade and 
restrictions on competition. Is the protection of 
retail trade a manifestation of the general 
interest or is it a mere particular interest, that 
of traders, being protected? The limitation on 
trading opening hours restricts the freedom of 
business which, moreover, comes into conflict  

 

 

 

with a constitutionally-recognised principle 
such as the Defence of Consumers and 
Users, which is set out in article 51 of the 
Spanish Constitution. However, the measure 
is coming across the opposition of small 
traders. It is clear that the latter have 
handicaps as compared to the large retail 
stores in terms of cost (for example, not being 
able to assume the cost of an employee on 
Sundays), but small traders also enjoy some 
competitive advantages such as their 
specialization or the personal knowledge of 
the customer.  

From the liberal viewpoint, the new Act will 
establish recognition of the freedom of 
business, the defence of the general interest 
(consumers and users) as compared to the 
particular interest (the retail trade). It will be 
necessary to find the formula to prevent the 
measure, if it is passed, having excessive 
repercussions on the retail trade, but whilst 
the project for complete freedom of opening 
hours is not successful, Madrid is already one 
of the autonomous communities with the 
biggest trading opening hours and it is taking 
huge steps towards a new commercial model 
in Spain.  

RECENT CASE LAW. 

High Court Judgment of February 19, 2008 
(JR 2008/600)  

In this judgment, the High Court analyses the 
possible positive administrative silence in the 
approval of a building works permit, the 
modification of the applicable land 
management regulations and the reduction of 
usage as a consequence of this modification.  

The appellant declared that it had acquired a 
permit by silence for the construction of 10 
dwellings in the municipal district of Segovia. 
As a result of the subsequent modification of 
the General Urban Planning which  
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varies the applicable land management 
resolutions with the consequent reduction of 
usage, the appellant applied to the Council of 
Segovia to instigate a case to set the 
indemnity that it is entitled to.  

The Council did not reply to the application 
and the interested party filed administrative-
contentious appeals against the Council’s 
decision and against its alleged dismissal. 

By virtue of the judgment of November 12, 
2003, the High Court of Justice of Castile and 
Leon only upheld the appeal in part, awarding 
a sum in indemnity that was very much lower 
than the one presented, and it rejected an 
indemnity for a reduction in usage submitted 
by the appellant, given that when the permit 
was applied for (November 16, 1998 and not 
April 5, 1994, as the appellant alleges), the 
modification of the Plan that impeded this 
being awarded was already in force.  

The appellant filed an appeal for reversal 
against this ruling, alleging the infringement of 
several sections of the Land Act, which was 
accepted by means of a decree of October 20, 
2005. The appeal was finally dismissed 
because the appellant party alleged the 
erroneous application by the High Court of 
Justice of certain principles other than those 
that were truly applied by that Court in its 
judgment of 2003, only partially upholding the 
claim, by considering that the licence was not 
applied for on April 5, 1994, as the appellant 
stated, but rather that this was applied for on 
November 16, 1998, when the modification of 
the Plan that prevented the awarding of the 
permit was already in force.  

The High Court declared that while it is true 
that there had been a first permit application in 
1994, it was subsequently informed of a 
resolution of the town hall that interrupted the 
procedure as a consequence of the 
suspension of licences deriving from the initial 
approval of the modification of the general  

 

 

 

plan. Shortly after, the interested party filed a 
writ requesting an indemnity for the costs of 
drafting the project because the permit could 
not be awarded.  

The first permit application thus, by virtue of 
that subsequent act by the interested party, 
continued being without effect and neither had 
the council the obligation to reactivate the 
case after that time, nor was the former able 
to deduce any right that had anything to do 
with the application.  

Therefore, the appellant’s subsequent 
application, that the re-opening go ahead and 
the case be continued, was a new permit 
application to which the new plan, now 
modified, that prevented the project being 
carried out, was applicable.  

The High Court concludes by declaring that 
there is no doubt about the application of the 
new Plan, given that the problem is not how 
the appellant asked it to be considered that 
the autonomous community court had made a 
mistake about the applicable regulations, but 
rather that the appellant made a mistake by 
having a date for the permit application which 
was one that could not be the date.  

High Court, Judgment, of December 14, 
2007, (rec. 4798/2000) 

The High Court judgment analyses a transfer 
as the result of an auction taking place in 
proceedings for collection heard at the 
regional collection office of the Tax Agency 
and the period of validity of the right of pre-
emption.  

A public auction was held on October 1, 1997 
and the estates (over which there was a right 
of pre-emption) were awarded to Nissen 
Group Iberica, S.L., with the deed of sale 
being executed on the date of December 29, 
1998, which was notified to Impark, S.L. on 
February 1, 1999, with the pre-emption claim  
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being filed on February 10, within the nine day 
legal deadline ex-article 1524 of the Civil 
Code. 

The whole issue that was raised on reversal 
was whether the deadline was met or not, that 
is to say, whether pursuant to article 1524 of 
the Civil Code, the action of pre-emption of co-
owners was exercised within the nine days 
from the exerciser of the right of repurchase 
having had knowledge of the sale.  

The judgment of the court of first instance 
upheld the pre-emption, considering that the 
nine-day deadline arises from the holding of 
the auction, which was effectively met in this 
case. 

However, the judgment of the Provincial 
Court, 7th Section of Alicante, of September 
28, 2000, appealed against on reversal, 
considered that the action had been time-
barred. This was on the basis of the idea that 
the pre-emption action has the dies a quo of 
the short expiry deadline in knowledge of the 
holding of the auction and not from the date of 
the holding of the auction and the subsequent 
sale.  

From repeated case law of the High Court, the 
pre-emption action comes about from the 
auction with court approval of the sale price 
and award to the successful bidder. At no time 
is reference made to the knowledge of the 
deed of sale which is the true sale, and not 
before, as stated in article 1524 of the Civil 
Code.  

By virtue of the preceding situation, the High 
Court upheld the appeal for reversal filed and 
with this it upheld the pre-emption action.  

 

 

 

 

 

 

DGRN Resolution March 17, 2008. 

After filing an instruction with the Property 
Registry ordering a preventive entry over an 
estate of a particular claim for a sum, the 
registrar refused the registration, asserting 
that the claims in which a true action is not 
exercised or that a real property legal mutation 
cannot take place cannot be the subject of an 
entry. Given this situation, an appeal was filed 
with the General Board of Registrars and 
Notaries.  

The problem that the appeal addresses is that 
of delay if a preventative entry concerning a 
claim can be made when the subject of the 
argument is a claim for a sum. 

Pursuant to the repeated interpretation of the 
General Board of Registrars and Notaries 
concerning section 42.1 of the Mortgage Act, it 
is possible that the Property Registries can 
contain not just entries for claim by virtue of 
those that are exercised with an actual action, 
but also those others by means of which the 
effectiveness of a personal right is sought 
whose outcome matches up to a property real-
legal mutation.  

The General Board dismissed the appeal on 
the understanding that the case analysed 
cannot fall under the earlier scope, given that 
the action exercised is purely a reflection of 
quantity. In order for there to be a true act of 
significance that is subject to a registry 
reflection, it will be necessary to wait for the 
adopting of the relevant lien over the asset by 
means of embargoing it or a restrictive 
injunctive relief concerning the availability of 
the assets or the adjudication of them takes 
place.  
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This Newsletter has been issued for 
information purposes and cannot be 
deemed under any circumstances as a 
legal opinion. 
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