
The United States District Court 
for the Northern District of Illinois, 
applying Illinois law, has held that 
an SEC “Order Directing Private 

Investigation and Designating Officers 
to Take Testimony” constituted a 
“Claim” against an insured person for 
a wrongful act even though the order 
did not specifically name any directors 
or officers as targets.  National Stock 
Exch. v. Fed. Ins. Co., 2007 WL 
1030293 (N.D. Ill. March 30, 2007).  
The court also held that fees and costs 
incurred in connection with the SEC’s 
earlier, preliminary investigation 
were not covered defense costs.

The policy at issue provided coverage 
for “Loss” incurred on account of a 
“Claim” alleging a “Wrongful Act” 
made against the stock exchange’s 

directors and officers.  The policy 
defined “Claim” to include “a 
formal administrative or regulatory 
proceedings commenced by the filing 
of a . . . formal investigative order 
or similar document.”  The policy 
defined “Wrongful Act” to include 
“any error, misstatement, misleading 
statement, act, omission, neglect, or 
breach of duty committed, attempted, 
or allegedly committed or attempted, 
by an Insured Person.”  The policy 
defined “Loss” to include costs 
“defending or investigating Claims.”  

The stock exchange first received 
notice of a preliminary investigation 

SEC Formal Investigation of Company Is a “Claim” Against an 
Insured Person; But No Coverage for Informal Investigation
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Late Notice May Be Equitably Excused 
Under Claims-Made-and-Reported Policies
The United States District Court for 
the Northern District of California, 
applying California law, has held 
that a policyholder’s failure to timely 
report a claim under a claims-made-
and-reported policy to its primary and 
excess insurers could be equitably 
excused, thereby precluding summary 
judgment for the insurers.  Oakland-
Alameda County Coliseum v. Nat’l 
Union Fire Ins. Co. of Pittsburgh, 
Pa. 2007 WL 949687 (N.D. Cal. 
March 21, 2007).  The court also 

denied summary judgment to the 
excess insurers because an issue of 
fact remained as to whether they 
had given the primary insurer’s 
brokers ostensible authority to accept 
notice of a claim on their behalf.

The policyholder was a county 
stadium authority, which held a 
claims-made-and-reported primary 
D&O policy, as well as a number of 
excess policies.  The policies expired 
at 12:01 a.m. on July 31, 1997.

continued on page 10
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The United States District Court for 
the Central District of California, 
applying California law, has held that 
two policies providing D&O and EPL 
coverage were void ab initio due to 
the policyholder’s failure to disclose 
material information about its claims 
history during the application process.  
U.S. Specialty Ins. Co. v. Bridge 
Capital Corp., 2007 U.S. Dist. LEXIS 
27946  (C.D. Cal. Mar. 12, 2007).  
Wiley Rein LLP represented the 
insurer in this action.  

The policyholder first obtained a 
policy in 2004 and renewed the policy 
in 2005.  The application for the 
2004 policy sought disclosure of any 
claims made against the insured in 
the past five years.  In response, the 
application disclosed the existence 
of a single claim filed by a former 
employee, which was characterized 
as a “frivolous gender discrimination 
suit.”  During the 2004 policy period, 
the company tendered to the insurer 

for defense a suit alleging sexual 
harassment, wrongful termination 
and gender discrimination.  On 
the 2005 application, the company 
disclosed the claim that had been 
submitted to the insurer, which the 
company characterized as a gender 
discrimination suit.  The company 
also provided an appendix of litigated 
matters that described another suit as 
one for “unpaid commissions.”

In the course of reviewing information 
provided by defense counsel for 
the claim tendered under the 2004 
policy, the insurer discovered the 
existence of additional undisclosed 
sexual harassment claims.  The 
insurer learned that the claim that 
was disclosed on the 2004 application 
as a “gender discrimination” claim 
in fact included allegations of sexual 
harassment.  It also learned that 
the “unpaid commissions” suit was 
an action based in part on sexual 
harassment and retaliation.  Defense 

counsel also provided information 
sufficient to allow the insurer to 
determine that at least one additional 
sexual harassment claim was not 
disclosed on either application.

Based on the newly discovered 
information, the insurer determined 
that the insureds had made material 
misrepresentations during the 
application process and rescinded the 
policies.  On the same day, the insurer 
filed the declaratory judgment action 
seeking to establish that the rescission 
was proper and that the policies were 
void ab initio.

On summary judgment, the court 
first concluded that the company’s 
disclosure of its prior claims history 
was incomplete and misleading, as the 
CEO, who signed each application, was 
the subject of the undisclosed claims 
and was aware that each included 
allegations of sexual harassment.  

D&O Policies Void Ab Initio Where Policyholder 
Misrepresented Its Claims History in Policy Applications

The United States Court of Appeals 
for the Fourth Circuit has held that an 
E&O policy’s dishonesty exclusion 
barred coverage for a claim alleging that 
a title company negligently supervised 
a bookkeeper who embezzled from 
escrow accounts.  Gulf Underwriters 
Ins. Co. v. KSI Services, Inc., 2007 WL 
1280��5 (4th Cir. May 1, 2007).  Wiley 
Rein LLP represented the insurer in 
this case. 

Between 1999 and 2003, the bookkeeper 
embezzled approximately $1.4 million 
from escrow accounts maintained by 

the title company in connection with 
a real estate developer’s transactions.  
After recovering and returning a 
portion of the embezzled funds, the title 
company went out of business, leaving 
the developer with substantial losses.  
The developer sued the company for 
negligent supervision of the bookkeeper 
and breach of contract, and was granted 
a default judgment on both counts 
when the company did not respond 
to the complaint.  The developer then 
sued the title company’s E&O insurer 
to recover its default judgment on 
the negligent supervision count as a 

third-party beneficiary of the policy 
issued to the company. 

The policy provided specified coverage 
for damages incurred in connection with 
claims made against the company as a 
result of a wrongful act.  It contained 
a dishonesty exclusion that barred 
coverage for damages “for or arising 
directly or indirectly out of . . . [a]n 
act or omission that a jury, court or 
arbitrator finds dishonest, fraudulent, 
criminal, malicious or was committed 
while knowing it was wrongful.”   

Dishonesty Exclusion Bars Coverage for Claim that Title 
Company Negligently Supervised Bookkeeper Who Embezzled 
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The United States Court of Appeals 
for the Eleventh Circuit, applying 
Georgia law, has held that a claims-
made policy does not provide coverage 
for a claim made after the policy 
expired because the insured failed 
to comply with the policy’s notice of 
circumstances provision.  Douglas 
County Chamber of Commerce v. 
Philadelphia Indem. Ins. Co., 2007 WL 
951427 (11th Cir. Mar. 30, 2007).  In 
so holding, the court granted summary 
judgment for the insurer in an action 
for reimbursement by the insured.

The claims-made policy at issue had 
a policy period in effect from April 
2001 to April 2002.  In addition 
to providing coverage for claims 
first made during the policy period, 
the policy contained a notice of 
circumstances provision, which the 
court referred to as a “forward-looking 
notice provision.”  Under this provision, 
a claim would be considered made 
against the insured during the policy 
period, even if made after the policy 
period expired, if the insured first 
became aware of “circumstances which 

may subsequently give rise to a claim 
against the insured” during the policy 
period and provided “written notice 
to [the insurer] of the circumstances 
and reasons for anticipating such a 
claim, with full particulars” before 
the policy period’s expiration.  

The insured notified the insurer of 
a pending EEOC investigation in 
January 2002, during the policy 
period.  Subsequently, in May 2002, a 
Title VII suit was filed jointly against 
the insured and one of the insured’s 
administrative services providers.  It 
was undisputed that this claim was 
covered by the policy pursuant to the 
forward-looking notice provision, and 
the insurer covered the costs incurred 
by the insured in connection with 
that action.  Shortly thereafter, in 
May 2003, the provider brought an 
indemnity claim against the insured.  
The insured then sought coverage 
from the insurer for its settlement 
with the provider in connection with 
that claim, asserting that the amount 
it paid constituted either “loss” or 
“defense costs,” as defined by the 

policy.  Although the indemnity claim 
was made after the policy expired, the 
insured argued that it had alerted the 
insurer of the potential reimbursement 
claim within its January 2002 notice 
of the EEOC investigation and thus 
had complied with the policy’s 
forward-looking notice provision.

The court held that the insured had 
failed to provide the insurer notice 
of circumstances sufficient to extend 
coverage for the provider’s indemnity 
claim.  In doing so, the court indicated 
that when the insured gave notice of 
the EEOC investigation in January 
2002, it “had at its disposal all of the 
information it needed . . . to notify” 
the insurer of the potential indemnity 
claim, but it failed to disclose that 
information.  Specifically, it did not 
provided the requisite “full particulars” 
about “the reasons for anticipating” 
the provider’s claim, as required by the 
policy.  Since it did not do so, and since 
the policy otherwise terminated prior to 
the date the indemnity claim was first 
made, the court ruled that the policy 
did not cover the indemnity claim.  

11th Circuit Rules Insured’s Notice of Circumstances 
Insufficient to Extend Coverage

The United States Bankruptcy Court 
for the District of Massachusetts has 
denied injunctive relief requested by 
two bankruptcy trustees seeking to 
stay the prosecution and settlement 
of shareholder actions proceeding 
against various former officers and 
directors of a bankrupt corporation.  
In re Enivid, 2007 WL 806627 
(Bankr. D. Mass. Mar. 16, 2007).  
The court ruled that such relief was 
not warranted because the insured 

directors and officers were not debtors 
and the underlying securities plaintiffs 
were asserting claims against those 
insureds that were different from those 
advanced against them by the trustees.  
The court then approved a joint 
motion filed by the insured directors 
and officers and securities plaintiffs 
seeking to use D&O policy proceeds 
to fund the settlement reached in the 
shareholder actions. 

The Liquidating Trustees of two 
liquidation trusts (the “Plan Trustees”) 
filed motions for a preliminary 
injunction, seeking to stay several 
shareholder class actions filed against 
the directors and officers of a bankrupt 
corporation for violations of securities 
law until the trustees’ breach-of-
fiduciary-duty actions against those 
individuals were adjudicated or 
settled.  The shareholder plaintiffs 

Bankruptcy Trustees Not Entitled to Injunctive Relief That 
Would Give Them Priority to D&O Policy Proceeds
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The United State District Court for the 
District of Oregon, applying Oregon 
law, has held that an insured versus 
insured exclusion in a D&O policy does 
not bar coverage for a claim brought by 
a shareholder who formerly served as a 
director and officer of two subsidiaries 
prior to the subsidiaries being acquired 
by the insured entity.  Kollman v. Nat’l 
Union Ins. Co. of Pittsburgh, 2007 
WL 8�5�79 (D. Or. Mar. 15, 2007).  
The court also rejected the insurer’s 
late notice defense and its argument 
that the policyholder made material 
misrepresentations and omissions in 
its application.

This coverage litigation arose after 
a shareholder of the policyholder 
corporation was awarded a judgment 
in a breach-of-fiduciary-duty action 
against two officers and directors of 
the corporation and sued the insurer 
to recover under the policy issued to 
the corporation.  The shareholder had 
previously served as an officer and 
director of two companies that became 
subsidiaries of the corporation in a 
reverse merger.  After the merger, the 
shareholder was no longer an officer 
or director of either of the entities, but 
served as an employee and later as a 
consultant to the corporation.  

The policy contained an I v. I exclusion 
that, with certain exceptions, applied to 
any claim:

which is brought by or on behalf 
of an Organization or any Insured 
Person, other than an Employee 
of an Organization; or which is 
brought by any security holder or 
member of an Organization, whether 
directly or derivatively, unless such 
security holder’s or member’s claim 
is instigated and continued totally 

independent of, and totally without 
the solicitation of, or assistance 
of, or active participation of, or 
intervention of, any Executive of an 
Organization or any Organization.

The policy’s definition of 
“Organization” included “each 
Subsidiary.”  The policy also contained 
a prior acts exclusion for subsidiaries 
that provided, in pertinent part, 
as follows:

[I]t is hereby understood and 
agreed that the term Subsidiary 
shall be amended to included [sic] 
the entity(ies) listed below abut 
[sic] only for Wrongful Act [sic] 
committed by such entity(ies) 
and/or any Insureds, thereof which 
occurred subsequent to such entity’s 
respective acquisition/creation 
date listed below or prior to the 
time that Named Entity no longer 
maintains Management Control of 
such entity(ies), respectively, either 
directly or indirectly through one or 
more other Subsidiaries. . . .

The insurer argued that the shareholder 
was an insured under the policy 
because he had been an officer and 
director of the subsidiaries and was an 
employee and later a consultant to the 
corporation, and, therefore, the I v. I 
exclusion barred coverage.  The court 
found that the shareholder was not an 
officer or director for purposes of the 
exclusion because he had only been a 
director and officer of the subsidiary 
prior to the “acquisition/creation date” 
in the policy.

The court held that the I v. I exclusion 
did not apply to the shareholder as 
a consultant since the policy did not 
define “insured” to include consultants.  

The court also noted that, even if it did, 
the shareholder was not a consultant 
during the policy period.  Although the 
shareholder was an employee, the court 
held that the exclusion did not preclude 
the shareholder’s claim because the 
exclusion contained a carve-out for 
claims brought by employees.  

The court also rejected the argument 
that coverage for the claim was 
barred because the plaintiff was a 
shareholder.  The court pointed out that 
the exclusion contained a carve-out for 
shareholder claims instigated without 
the participation of the corporation or 
an executive, and that the shareholder 
did not collude with the corporation or 
an executive in bringing the claim.  

The insurer also argued that notice 
of the claim was untimely because of 
letters that the shareholder had sent 
to the directors and officers two years 
before filing suit, in which he expressed 
certain grievances.  The policy defined 
“claim” to include “a written demand 
for monetary, non-monetary or 
injunctive relief.”

For purposes of the summary judgment 
motion, the court assumed that the 
letters were nonmonetary claims.  
However, the court noted that while the 
lawsuit centered on a purported breach 
of fiduciary duty in connection with 
an investment, those allegations were 
not at issue in the letters.  It therefore 
concluded that the insured corporation 
provided timely notice by promptly 
tendering the suit.

The insurer also asserted that the 
corporation had made material 
misrepresentations in its original 
application.  When the corporation 

I v. I Exclusion Does Not Apply to Suit by Individual Who Was 
Officer of Subsidiary Prior to Acquisition by Insured Entity

continued on page 12
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The Northern District of Texas, 
applying Texas law, has held that late 
notice precluded coverage where a 
policyholder first reported the matter 
after receiving an amended complaint 
that added a new cause of action, 
reasoning that the complaint was 
based on “the same or essentially 
the same set of facts” in the original 

complaint filed 22 months earlier.  
Emcode Reimbursement Solutions, 
Inc. v. Nutmeg Ins. Co., 2007 WL 
8039�5 (N.D. Tex. Mar. 15, 2007).

A company obtained professional 
services insurance under three 
successive one-year claims-made 
policies.  The notice provisions in 

the policies provided that, “[a]s a 
condition precedent to coverage under 
this Policy, the Insured shall report 
such Claim in writing to the Company 
as soon as practicable but in no event 
later than �0 days after expiration or 
termination of this Policy . . .”  The 
policies defined “Claim” to mean 
“receipt by the Insured of a written 

demand naming the Insured seeking 
Damages, Professional Services, 
or equitable relief arising out of 
a Wrongful Act by the Insured or 
any Entity for whom the Insured is 
legally liable.”

The company was served in March 
2003 with a complaint for breach 

of contract and conversion, but did 
not report the suit to the insurer 
at that time.  The company also 
failed to notify the insurer of the 
amended complaint, which it received 
in June 2003 and which added 
counts for breach of contract and 
conversion.  Finally, in January 2005, 
after receiving a second amended 
complaint that added a negligence 
count, the company forwarded a copy 
of the second amended complaint 
to the insurer.  The insurer denied 
coverage based on late notice.

The court first rejected the company’s 
argument that the tardy notice was 
excused because it had a reasonable 
basis to believe that the earlier 
complaints were not covered.  The 
court explained that it was not aware 

No Coverage Where Amended Complaint Adds New Cause of 
Action But Original Complaint Was Not Timely Reported 

The United States District Court for the 
District of New Jersey, applying New 
Jersey law, has held that (1) coverage 
for fraudulent conveyance actions 
brought against the insureds was not 
available under a claims-made D&O 
Liability Policy’s interrelated wrongful 
acts provisions; and (2) the insurer 
was not obligated to provide coverage 
under a previous, insolvent insurer’s 
policy, even though the insurer had 
purchased the assets and renewal rights 
to the insolvent insurer’s D&O book 
of business and agreed to reinsure 
the insolvent insurer for specifically 
defined risks.  G-I Holdings v. Hartford 

Fire Ins. Co., 2007 WL 842009 (D.N.J. 
Mar. 1�, 2007).

Three lawsuits were brought against 
a company and its CEO alleging that 
the CEO’s transfers of stock to other 
companies constituted fraudulent 
conveyances because the stock was 
transferred solely to place the shares 
beyond the reach of creditors.  The 
insureds had purchased from an 
insurer a primary D&O claims-made 
policy, effective from July 1, 1999 to 
July 1, 2002.  The company cancelled 
the policy effective July 1, 2000, due 
to concerns regarding the insurer’s 

solvency.  The insurer was later 
declared insolvent.  

The company purchased a new D&O 
policy from a new insurer for the 
remainder of the time that the insolvent 
insurer was to have been on the risk.  
The new policy was effective from 
July 15, 2000 to July 1, 2002.  The 
new policy was also a claims-made 
D&O policy.  The policy contained 
an interrelated wrongful acts clause, 
providing that “[a]ll claims arising out 
of the same wrongful act or interrelated 
wrongful acts of one or more of the 

District Court Holds Interrelated Wrongful Acts Provision 
Precludes Coverage

continued on page 9
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The United States Court of Appeals for 
the Seventh Circuit, applying Illinois 
law, has held that an exclusion in an 
employment practices liability policy 
applying to “any actual or alleged 
violation of the Fair Labor Standards 
Act [FLSA] . . . . [or] other similar 
provisions of any federal, state or local 
statutory or common law” barred 
coverage for a class action lawsuit 
seeking overtime pay under the Illinois 
Minimum Wage Law, 820 ILCS 
105/4a(1).  Farmers Auto. Ins. Assoc. 
v. St. Paul Mercury Ins. Co., 2007 WL 
1052822 (7th Cir. April 10, 2007).  

The court rejected the insured’s (in 
this case, an insurer) assertion that 
the term “similar” is “so hopelessly 
vague” that it is without effect in the 

policy.  Although the court noted 
that, “[s]tanding alone, the word 
‘similar’ partakes of the vagueness 
of other verbal signifiers of matters 
of degree,” it found that “context can 
give it a precise meaning, as this case 
illustrates.”  The court observed that 
both federal and Illinois law contain 
the same requirements for overtime 
pay, and though they differ in scope, 
that difference is unrelated to the 
purpose of the exclusion, which is the 
prevention of moral hazard arising 
from the “temptation of an insured to 
precipitate the event insured against.”  
The court added that “similar,” 
an undefined term, should not be 
interpreted according to the average 
person’s understanding, but rather 

according to “the understanding of 
the intended readership”—employers 
who know about the FLSA and 
state counterparts.  

The court also rejected the insured’s 
contention that the use of “similar” 
made policy coverage illusory.  While 
acknowledging that there could be a 
reading of “similar” that would have 
that effect, the court noted that no 
such construction was being advocated 
by the insurer.  It also reasoned that, 
in any event, “an interpretation of 
‘similar’ that nullified the policy would 
be as silly as an interpretation that 
nullified the ‘similar’ exclusion.”  

Seventh Circuit Rules That Term “Similar” in Policy Exclusion 
Is Not Vague

The United States Court of Appeals 
for the Seventh Circuit has affirmed 
that an employment practices liability 
(EPL) policy does not provide 
coverage in connection with a lawsuit 
alleging that a company breached an 
oral modification to a shareholder 
agreement by the company’s CFO.  
Krueger Int’l v. Royal Indem. 
Co., 2007 WL 1040248 (7th Cir. 
Apr. 9, 2007).

The insurer issued an EPL policy to a 
company.  The policy covered “loss” 
due to an “employment wrongful act.”  

Four former employees sued the 
company, alleging that the CFO had 
represented to them that the company 
would redeem their shares at the share 
value as assessed at the end of the third 
quarter if they resigned by the end of 

the year.  The employees resigned in 
reliance on this representation, but the 
company did not exercise its option 
to buy back their shares until the next 
year had begun and used a lower share 
valuation at the end of the fourth 
quarter of the preceding year.  The 
employees sued the company, and the 
underlying action resulted in a $5.3 
million judgment against the company, 
for which it sought indemnity from 
the EPL insurer.  After the insurer 
denied coverage, the company filed the 
instant action.

The Seventh Circuit first determined 
that the underlying plaintiffs sought 
relief based on the alleged breach 
of the share redemption provision 
of the shareholder agreement, rather 
than a breach of their employment 

agreements with the insured.  It 
therefore held that “[t]he breach of a 
shareholder agreement, whether oral 
or written, is not covered by insurance 
against employment practices liability.”

The court then stated that the only 
possibility of coverage in light of 
this conclusion was for “coverage 
created by the provision insuring [the 
company] against losses resulting 
from misleading statements.”  The 
court held that coverage was also 
unavailable under this provision of 
the policy because the CFO had the 
authority to bind the company to his 
statements regarding valuation, and 
there was, thus, no misrepresentation 
or misleading statement.  

EPL Policy Does Not Cover Breach of Shareholder Agreement 
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In an unreported decision, a Minnesota 
appellate court has held that a 
professional services exclusion in a 
policy issued to a trust management and 
equity-investment management firm 
precluded coverage for claims arising 
out of the firm’s alleged improprieties 
in the management of two client 
trust accounts.  Reinhardt v. Certain 
Underwriters at Lloyd’s, London, 
2007 WL 900731 (Minn. Ct. App. 
Mar. 27, 2007).

The clients, who obtained the 
management firm’s right to sue the 

insurer for failing to provide coverage, 
argued that the firm did not provide 
professional services.  They relied in 
large part on the fact that the firm had 
checked a box in a renewal application 
indicating that it did not render 
“professional services for others for a 
fee or compensation.”

The court first pointed out that the 
investment firm admitted that it 
provided professional services when 
it qualified its answer on the renewal 
application by adding language stating 
“No one outside our client base.”  

The court also noted that it is settled 
Minnesota law that a “professional 
service” within the meaning of an 
insurance exclusion, “is one calling 
for specialized skill and knowledge 
in an occupation . . .  The skill 
required to perform a professional 
service is predominantly intellectual 
or mental rather than physical.”  The 
court concluded that serving as a 
trust manager and equity-investment 
manager requires such specialized skills 
and thus “clearly involves professional 
services” under Minnesota law.  

Professional Services Exclusion Precludes Coverage 
for Improprieties by Trust Manager

by the SEC on October 1�, 2003.  
After obtaining certain documents 
and information, the SEC issued 
an “Order Directing Private 
Investigation and Designating 
Officers to Take Testimony” on 
February 5, 2004.  An attachment 
to this order indicated that the stock 
exchange may have violated certain 
securities laws and regulations.  On 
May 19, 2005, the SEC filed an 
administrative cease-and-desist 
proceeding against the stock 
exchange, and also filed a civil 
lawsuit in federal court against 
one of the insured officers.

The insurer first argued that there was 
no Claim prior to the May 19, 2005, 
administrative proceedings and civil 
suit.  Pointing to the phrase “formal 
investigative order” in this definition 
of “Claim,” the court stated, 
however, that “[i]t is clear from this 
language that a formal investigation 
was intended to be included in the 
definition of ‘Claim.”  The court 
then identified the February 5 order, 
which directed the SEC to conduct 
a private investigation and take 

testimony, as a formal investigation.  
The court, therefore, held that a 
Claim existed as of February 5, 2004.

The court rejected the insurer’s 
argument that the February 5 order 
was not a Claim for a Wrongful 
Act against an insured person.  The 
court explained that although the 
investigation named the corporate 
entity rather than any individual 
insured, the order referred to an 
attachment that defined the corporate 
entity to include its “present and 
former officers and directors.”  
The court stated that, “[c]ontrary 
to the [insurer’s] assertions, the 
policy does not require the SEC 
to name specific individuals as 
the target of its proceedings.”  It 
reasoned that the broad reference 
in the SEC attachment to the 
company’s officers and directors 
was sufficient to make the SEC 
order a “Claim” under the policy.

The court then addressed the 
separate issue relating to defense 
costs incurred in connection with the 
informal investigation.  The stock 

exchange sought all costs incurred 
throughout the SEC investigation, 
including those costs incurred in 
connection with the preliminary 
investigation prior to the February 
5 order.  The court ruled, however, 
that costs incurred in connection with 
the preliminary investigation were 
not covered defense costs because 
“[c]ommon sense dictates that a 
Claim must first exist in order for a 
plaintiff to defend or investigate it.”

The court then considered the stock 
exchange’s bad faith Claim under 
215 ILCS 5/155.  The court observed 
that under Illinois law, “an insurer’s 
conduct does not constitute [bad 
faith] if there is a bona fide dispute 
concerning the scope or application 
of the coverage.”  Further, an insurer 
is insulated from such a Claim so 
long as its coverage position was not 
“baseless.”  The court then held that 
despite its determination that there 
was coverage, the insurer’s arguments 
to the contrary were not baseless 
and did not support a Claim for bad 
faith under the Illinois statute.  

Investigation  of Company Is a “Claim” (continued from page 1)
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of any authority applying the excuse 
doctrine to claims-made policies.  The 
court reasoned that “[t]he purpose 
of claims-made policies, unlike 
occurrence policies, is to provide 
exact notice periods that limit liability 
to a fixed period of time after which 
an insurer knows it is no longer 
liable under the policy, and for this 
reason, such reporting requirements 
are strictly enforced.”  It therefore 
declined to extend the “excused 
late notice” doctrine to claims-
made policies.

The company also argued that 
the second amended complaint’s 
negligence count constituted a new 
wrongful act under the policy, giving 
rise to a new demand and thereby 
bringing the claim within the coverage 
period for the third policy.  The court 
rejected that argument, reasoning 
that even if the new complaint could 
be considered a “new demand,” it 
did not arise out of a new “Wrongful 
Act.”  Instead, the court explained 
both complaints arose out of “the same 
or essentially the same set of facts.”  
The court reasoned that if it were to 
hold otherwise, it would “enlarge” the 
coverage provided under the claims-
made policy and “would materially 
compromise a fundamental purpose 
for such a policy.”  The court stated 
that this “in turn could impact the 
premiums that insurers charge for 
such policies, perhaps redounding to 
the detriment of insurance purchasers 
who may choose claims-made policies 
because they generally cost less.”  

Cause of Action (continued from page 5)

had reached a settlement agreement 
under which certain D&O policies 
would fund the settlement on the 
condition that the bankruptcy 
court would approve this use of the 
policy proceeds.  

The Plan Trustees argued that 
the Bankruptcy Code’s priority 
distribution scheme requires a 
distribution to creditors before 
shareholders.  According to the 
Plan Trustees, the efforts to fund 
the securities settlement with the 
D&O insurance proceeds was an 
attempt to evade “the policies of the 
Bankruptcy Code and state law by 
racing the Trustees to the courthouse 
to claim assets that can and should 
be used to pay creditors.”  Further, 
they contended that the settlement 
would limit the administration of the 
two bankruptcy estates because the 
use of proceeds for the settlement 
would diminish the proceeds later 
available for any recoveries the Plan 
Trustees might obtain.  Accordingly, 
the Plan Trustees requested that 
the Bankruptcy Court stay the 
shareholder actions pursuant to 11 
U.S.C. § 105(a).

In response, the shareholder 
plaintiffs argued that the Plan 
Trustees’ arguments were 
speculative, as the trustees had not 
obtained any judgment or settlement 
with the individual insureds.  They 
also argued that the insurance 
policy proceeds, as opposed to 
the policies themselves, were not 
property of the bankruptcy estate, 
and the “mere existence of potential 
indemnification coverage” did not 
transform policy proceeds into estate 
property.  Further, they contended 
that because they sought recovery 
as shareholders against non-debtors 

rather than as creditors, the priorities 
under the Bankruptcy Code 
were inapplicable. 

The court denied the requested 
injunctive relief.  Focusing on the 
fact that the individual defendants 
were not debtors and the fact that 
the shareholder claims were distinct 
from the claims of the Plan Trustees, 
the court concluded that the Plan 
Trustees had failed to demonstrate 
a “legitimate reason” that their 
claims should have a higher 
priority than those of the securities 
plaintiffs.  The court stated that 
“the [shareholder plaintiffs] are not 
bringing any litigation as creditors, 
and their damages, if any, will 
not be reduced by amounts they 
would receive for claims filed in 
the bankruptcy case.”  According 
to the court, to allow the proposed 
injunctive relief would “constitute a 
determination that the Plan Trustees’ 
claims for breach of fiduciary duties 
or care and loyalty take precedence 
over the claims and settlements . . . . 
under federal securities laws.  There 
is simply no basis in the Bankruptcy 
Code or other applicable law for 
such an order.”  Therefore, the court 
denied the Plan Trustees’ motion 
and approved the joint motion 
seeking approval of the proposed 
securities settlement.  

Bankruptcy Trustees (continued from page 3)
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insureds shall be considered a single 
claim.  Such claims shall be deemed 
to be first made on the date the first 
such claim is made.”

The new insurer entered into an 
asset purchase agreement with the 
insolvent insurer on July 1, 2000.  In 
separate agreements, the new insurer 
also agreed to reinsure the insolvent 
insurer for specifically defined 
risks, once the insolvent insurer 
made payment on the risks, and to 
act as the insolvent insurer’s third-
party administrator to manage to 
certain claims.

The insureds provided notice to 
the insolvent insurer of the three 
fraudulent conveyance claims in 
April 2000, October 2000, and 
October 2001.  The insolvent insurer 
denied coverage.  The new insurer 
also denied coverage, asserting that 
the fraudulent conveyance claims 
were first made before the inception 
of the new policy.  The company 
and the CEO then filed suit against 
the insurer.

The court first explained that 
“the terms and notice period of 
a ‘claims-made’ policy are to be 
strictly enforced.”  The court then 
pointed out that the first fraudulent 
conveyance suit was filed in January 
2000, six months before the inception 

of the new policy.  Acknowledging 
that “exclusionary clauses, like the 
interrelated wrongful acts provision 
at issue here, are to be strictly 
construed against the insurer,” 
the court nonetheless concluded 
that the two subsequent fraudulent 
conveyance actions related back to 
the date on which the original claim 
was filed, as each of the suits arose 
as a result of an insured’s transfer 
of stock and was thus the result of 
interrelated wrongful acts.  The court, 
therefore, held that none of fraudulent 
conveyance actions constituted claims 
first made during the new policy 
period, and thus, the new policy did 
not provide coverage.

The court rejected the insureds’ 
argument that the two policies should 
be treated as one continuous policy.  
It pointed out that the deposition 
testimony of the company’s risk 
manager indicated that he understood 
the two policies to be separate 
and distinct and explained that “a 
unilateral mistake of fact, unknown 
to the other party, does not warrant 
avoidance of a contract.”

The insureds also argued that 
the new insurer was obligated to 
provide coverage for the fraudulent 
conveyance claims pursuant to the 
policy issued by the insolvent insurer 
because the new insurer “effectively 

took over all of [the insolvent 
insurer’s] business and assumed 
its obligations to policyholders.”  
The court rejected the argument, 
emphasizing that neither the new 
policy, the asset purchase agreement, 
the reinsurance agreement, nor the 
claims servicing agreement obligated 
the new insurer to provide coverage 
for claims pursuant to the insolvent 
insurer’s policy.  The court noted 
that the asset purchase agreement 
specifically stated that other than its 
obligations under the reinsurance 
agreement, the new insurer “shall 
not assume any liabilities” of any of 
the insolvent insurer’s companies.  
The court further noted that 
because the insureds were not a 
party to the reinsurance agreement, 
even if the new insurer became 
obligated to reinsure the insolvent 
insurer, the insureds had no right 
to the reinsurance proceeds under 
the reinsurance agreement alone.  
Moreover, a reinsurer’s duty to a 
primary insured generally depends 
on whether the reinsurer has some 
control over settlement with a third-
party claimant.  Because, according 
to the court, the new insurer did not 
have control over the insureds’ claims 
under the insolvent insurer’s policy, 
it was “inappropriate for the court to 
pierce the alleged reinsurance veil.”  

Wrongful Acts (continued from page 5)

The court also concluded that the 
misrepresentations were material, 
emphasizing the fact that the insurer 
had specifically asked about claims 
history on the applications and citing 
testimony from several underwriters 
stating that they would not have 
issued the policies had they known 
about the CEO’s “alleged history of 
sexual harassment.”

The court then rejected the argument 
that the term “claim” was undefined in 
the application and that the defendants 
believed that the term only applied 
to complaints formally filed in 
court.  According to the court, under 
California law, “the term ‘claim’ has 
a well-established, unambiguous 
definition . . . as ‘the assertion of a 
liability of the party, demanding that 
the party perform some service or 

pay some sum.”  Citing the fact that 
there was no dispute that counsel 
for the subjects of the alleged sexual 
harassment had all made formal 
demands for money from the insureds, 
the court concluded that those demands 
constituted claims that should have 
been disclosed on the applications.  
Accordingly, the court determined that 
the policies were properly rescinded.   

D&O Policies (continued from page 2)
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Late Notice (continued from page 1)

continued on page 11

The stadium authority became 
embroiled in a dispute with the 
football team that played at the 
stadium.  On the day the policies 
expired, the stadium authority 
mailed a “Notice of Claims and 
Circumstances” letter, which 
reached the primary insurer at 5:09 
p.m. on July 31, 1997.  On the same 
day, the stadium authority also 
mailed the letter to its insurance 
broker.  Subsequently, the stadium 
authority sued the football team, and 
the football team counterclaimed 
against the stadium authority and 
one of its directors.  The primary 
insurer denied coverage solely 
on the basis that the letter lacked 
sufficient detail to constitute 
notice of the claim.  The primary 
insurer, however, agreed to defend 
the director under a reservation of 
rights.  The stadium authority settled 
the underlying litigation by paying 
the football team $22 million.

The insurers moved for summary 
judgment in the coverage litigation, 
arguing for the first time that notice 
of the claim was late because the 
stadium authority did not provide 
notice until after the policy expired 
at 12:01 a.m. on July 31, 1997, 
the last day of the policy period.  
Before addressing equitable excuse, 
the court rejected a number of 
arguments by the stadium authority.

First, the stadium authority argued 
that the policy expiration provision 
was ambiguous because it conflicted 
with a provision establishing a 
mailbox rule for notice.  That 
provision stated that, “[i]f mailed, 
the date of mailing of such notice 
shall constitute the date that such 
notice was given, and proof of 
mailing shall constitute proof of 

notice.”  The stadium authority 
argued that because the mailbox 
provision specified a date but not 
a time, it created an ambiguity in 
relation to the policy expiration 
provision.  The court found this 
interpretation unreasonable because 
the two provisions addressed 
different concerns—one the date 
of notice by mail, the other the time 
of mailing on the last day of the 
policy period.  Because the stadium 
authority chose to give notice on 
the last day of the policy period, it 
had to prove that the date and time 
of notice complied with the policy’s 
requirements, which it failed to do.

The court next addressed the stadium 
authority’s arguments that the 
primary insurer had waived its late 
notice defense.  First, the stadium 
authority argued that the primary 
insurer had waived the defense by 
waiting nine years to raise the late 
notice issue in its summary judgment 
motion.  But the court observed 
that waiver requires “some element 
of misconduct by the insurer or 
detrimental reliance by the insured,” 
which was lacking here.  Second, the 
stadium authority claimed that the 
primary insurer had waived the late 
notice defense by not including it in 
its written denial of coverage.  The 
court disagreed, noting that “waiver 
requires the insurer to intentionally 
relinquish its right to deny coverage, 
and . . . a denial of coverage on one 
ground does not, absent clear and 
convincing evidence to suggest 
otherwise, impliedly waive grounds 
not stated in the denial.”  Having 
failed to prove waiver with clear 
and convincing evidence, the court 
denied the stadium authority’s 
defense on that ground.  Third, the 
court found no evidence of waiver 

in the primary insurer’s acceptance 
of the director’s defense because the 
primary insurer provided the defense 
subject to a reservation of rights. 

The court also rejected the stadium 
authority’s argument that the primary 
insurer was estopped from asserting 
its late notice defense.  According 
to the court, estoppel requires proof 
of both misconduct by the insurer 
and reliance by the insured.  The 
stadium authority claimed that if 
it had known the primary insurer 
would assert a late notice defense, 
it would have asserted claims 
against its counsel and the insurance 
broker.  The court considered 
this a “convoluted argument” 
that presented an “unconvincing” 
scenario.  The court held that this 
argument could prevail only if the 
stadium authority had alleged that 
the primary insurer knew that the 
stadium authority’s counsel and 
insurance broker had committed 
errors.  The stadium authority 
also sought estoppel by asserting 
that it would have purchased 
additional insurance if it knew that 
the primary insurer would deny 
coverage based on late notice.  But 
the court pointed out that since the 
insurer had already denied coverage 
on other grounds, the stadium 
authority was not prevented from 
buying additional insurance.

The court found that the stadium 
authority’s final argument, that the 
notice reporting requirement should 
be equitably excused, raised issues 
of fact that precluded summary 
judgment.  Relying on Root v. 
American Equity Specialty Insurance 
Co., 130 Ca. App. 4th 926 (2005), the 
court reviewed California’s equitable 
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excusal doctrine, which provides 
that “a trial court may equitably 
excuse the satisfaction of conditions 
in insurance contracts in order to 
avoid a forfeiture of coverage . . . 
where the reporting requirement 
functions as a condition rather than 
‘an element of the fundamental 
risk insured.’”  Id.  The court 
identified two key factual issues that 
precluded summary judgment for 
the insurers.  First, it reasoned that, 
while litigation was first threatened 
in May 1997, the stadium authority’s 
delay in notifying the carriers in 
the absence of an actual lawsuit 
could potentially be justified by 
its efforts to resolve the dispute 
short of legal action.  Second, the 
court noted that the disputed issue 
of whether an optional extended 
reporting period was available to 
the stadium authority precluded 
summary judgment since the 
absence of an opportunity to 
purchase an extended reporting 
period could excuse the late notice.

The court then addressed the 
additional arguments of the excess 
insurers.  The excess insurers 
argued that even if notice was timely 
given to the primary insurer and 
the brokers, the primary brokers 
were not the agents of the excess 
insurers, and therefore, the stadium 
authority’s notice to the brokers 
on the day the policies expired 
did not constitute timely notice 
within the policy period as to the 
excess insurers.  In considering 
whether the excess insurers had 
an agency relationship with the 
broker, the court distinguished 
between insurance brokers, who 
did business with, but not for, an 
insurer, and insurance agents, 
who could be officially registered 

as the insurer’s agent.  Here, the 
court held that the brokers were 
not the actual agents of the excess 
insurers because they were not 
registered as such.  But the court 
did find that the brokers could still 
have been the “ostensible agents” 
of the excess insurers with regard 
to the notice of claims under the 
policies.  As such, an issue of fact 
remained as to whether the excess 
carriers, “through their ‘acts or 
declarations,’ caused or allowed [the 
stadium authority] to believe that the 
intermediaries acted as the excess 
carriers’ agents,” in which case the 
notice to the brokers would suffice.

Finally, the stadium authority 
argued that the excess policies 
were “claims-made” policies, rather 
than “claims-made-and-reported” 
policies, and that the notice-
prejudice requirement therefore 
applied.  The excess insurers argued 
that their policies followed form 
to the primary policy’s “claims-
made-and-reported” language.  
But the court found that the notice 
provisions differed between the 
primary and excess policies.  The 
court therefore agreed with the 
stadium authority as to the excess 
policies, which required notice “as 
soon as practicable,” because Ninth 
Circuit precedent established that 
policies with identical language were 
“claims-made” policies.  The court, 
however, found that one excess 
policy, which imposed a sixty-day 
notice limit, followed form as to the 
primary policy’s notice requirement 
and was, therefore, exempt from 
the notice-prejudice rule.  

Late Notice (continued from page 10)

The developer argued that its 
negligent supervision claim was not 
excluded because it was a wrongful 
act distinct from the embezzlement 
that fell within the policy’s grant 
of coverage.  The Fourth Circuit 
rejected this argument, finding that 
the dishonesty exclusion contemplated 
that there could be multiple causes 
of loss, and that the operation of the 
exclusion was not limited to instances 
in which a criminal act was the 
direct, sole, proximate, or primary 
cause of the loss.  Finding that the 
bookkeeper’s embezzlement was just 
as important a cause of the developer’s 
damages as the alleged negligent 
supervision, the Court held that the 
dishonesty exclusion barred coverage 
for the claim.

The Fourth Circuit also noted that the 
title company had recovered for the 
embezzlement under a fidelity bond 
issued by another carrier.  It stated 
that “[g]enerally, protection from 
dishonest or criminal acts is provided 
by fidelity bonds, not by errors 
and omission policies that exclude 
damages arising out of dishonest or 
criminal acts.”  

Exclusion (continued from page 2)
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submitted the application, it stated 
that it was not aware of any “claims, 
or acts, errors or omissions that 
might give rise to a claim.”  This 
was a material misrepresentation, 
the insurer argued, because the 
shareholder had already sent one 
of the letters at the time of the 
application.  However, the court held 
that the letters were not material 
given information that the insurer 
already had from other sources 
regarding the hostility between the 

shareholder and the principals of 
the corporation.  

The court also rejected the insurer’s 
defense regarding the renewal of the 
policy.  Almost two months before 
the shareholder filed the fiduciary 
duty lawsuit, the insurer issued the 
policy but reserved its right to review 
and approve certain outstanding 
additional information from the 
corporation.  The shareholder filed 
the fiduciary suit, and the corporation 

submitted the additional information 
shortly thereafter, but the corporation 
did not disclose the existence of the 
lawsuit until an additional few weeks 
had elapsed.  The insurer argued that 
it would not have issued the renewal 
policy had it known of the lawsuit.  
However, the court held that the 
insurer could not have relied upon the 
corporation’s non-disclosure because 
the insurer had issued the policy 
almost two months before the lawsuit 
was served on the company.  
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