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General 
 

COVID-19: FCA statement on handling of post and paper documents 

On 13 May 2020, the Financial Conduct Authority (FCA) published a statement on how firms 

should handle post and paper documents during the COVID-19 pandemic. 

The FCA continues to expect firms to comply with the requirements for post and paper-based 

processes (both incoming and outgoing), but it also understands that, in the current 

circumstances, some firms may not be able to fully comply with them. Where this is the case, 

firms must notify the FCA as soon as possible. In setting out its expectations of firms, the FCA 

states that firms should: 

 try to ensure that all customers are not disadvantaged because of delays and make 

particular efforts to contact customers who do not use online services. While the FCA will 

show flexibility in how it approaches issues relating to timescales, it expects firms to send 

communications in a timely manner. In particular, it is concerned that vulnerable 

customers are still protected; 

 demonstrate to the FCA steps being taken to mitigate the impact of non-compliance with 

postal and paper processes and return to full compliance as soon as practical. For 

example, firms should ensure they return client funds promptly where they are unable to 

proceed with a transaction; 

 provide general updates on how they will treat incoming and outgoing post, and cheques, 

through their website and other public channels (such as social media). These 

communications should update customers on market conditions, explain how customers 

can check their financial statements (which may arrive late) and invite customers to 

contact the firm if they wish; 

 use other methods to conduct a suitability assessment, such as phone calls and relevant 

due diligence checks online, because face-to-face assessments are not currently possible. 

Firms should then send out the assessment without delay, whether online or by post; and 

 ask customers who have sent instructions or cheques that have not been processed to 

contact the firm urgently by telephone or electronic means. Where a customer has made a 

payment by cheque that has not been processed, firms must consider, on a case-by-case 

basis, the potential harm caused by not being able to cash the cheque, and ensure, where 

possible, customers receive the services or cover required (for example, retrospective 

cover). Where the uncashed cheque represents client money under the Client Assets 

sourcebook (CASS) regime and the firm provides the service or cover without cashing the 

cheque, firms must consider whether proceeding in this way might breach CASS and 

expose other clients to the risk of a client money shortfall. 

The FCA will review the arrangements described in the statement as the pandemic develops. 

However, firms should revert to complying with regulatory requirements as soon as reasonably 

practicable and not wait for a further FCA statement. 

COVID-19: FCA Innovation Hub update 

On 14 May 2020, the FCA updated its webpage on requesting Innovation Hub support. The FCA 

states that, despite COVID-19, it is still here to support innovative firms looking to launch 

financial services products and services that meet its criteria.  

https://www.fca.org.uk/news/statements/how-firms-should-handle-post-and-paper-documents
https://www.fca.org.uk/firms/innovation/direct-support
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The FCA is particularly interested in firms who want to help people and the financial systems 

they rely on deal with the effects of the coronavirus outbreak. Therefore, it is keen to hear from 

firms developing businesses, products or services intended to: 

 improve access to credit or funding for consumers or small businesses; 

 help individuals or companies to access cash, charitable donations, government aid or 

other financial help; 

 help distribute funds or other forms of support during periods of isolation; 

 help improve the speed or efficiency in assessment and resolution of insurance claims; 

 help firms identify their vulnerable customers; and 

 improve the identification of scams from, for example, phishing or push payment fraud. 

That said, the FCA is not limiting help to these examples and will consider any credible proposals 

intended to help with the consequences of COVID-19, and indeed any innovative financial 

services ventures. The proposals must be innovative and show clear consumer benefit. 

COVID-19: FCA update following Prime Minister's statement on 10 May 2020 

On 10 May 2020, the FCA published an update following the Prime Minister's statement made 

on 10 May 2020. The FCA notes that the financial services industry has continued to operate 

during the coronavirus crisis with homeworking and some workers operating in locations such as 

branches and call centres. 

The FCA has previously published advice on the steps financial services firms should take, for 

example identifying key workers and the responsibilities of senior managers. It confirms that 

there is no change to those statements at this stage. 

Firms should continue to follow government advice until notified otherwise. 

COVID-19: FCA statement on firms' handling complaints 

On 7 May 2020, the FCA updated a statement on how firms should handle complaints in light of 

COVID-19. The FCA intends to review and update the statement again in three months' time. 

The FCA does not expect any reduction in the quality of firms' complaint handling and reminds 

firms that COVID-19 is likely to exacerbate the personal circumstances that can cause 

vulnerability. It also highlights that firms should be aware that micro-enterprises and small 

businesses can also face circumstances that can make them especially susceptible to harm if a 

firm's failure to act with appropriate levels of care means their complaint is not resolved 

promptly and fairly. 

The statement provides information on: 

 complaint handling capacity and priorities; 

 vulnerable consumers; 

 maintaining the quality of complaint handling; 

 firms experiencing difficulties; 

 claims management companies (CMCs) and referrals to the Financial Ombudsman 

Service (FOS); 

 the FOS's general approach; 

 other considerations for CMCs; and 

 PPI complaints.  

http://www.fca.org.uk/news/statements/fca-update-following-prime-ministers-statement-sunday-10-may
http://www.fca.org.uk/firms/key-workers-financial-services
http://www.fca.org.uk/news/statements/work-travel-responsibilities-senior-managers
https://www.fca.org.uk/firms/firm-handling-complaints-during-coronavirus
https://www.fca.org.uk/firms/firm-handling-complaints-during-coronavirus#complaint
https://www.fca.org.uk/firms/firm-handling-complaints-during-coronavirus#vulnerable
https://www.fca.org.uk/firms/firm-handling-complaints-during-coronavirus#maintaining
https://www.fca.org.uk/firms/firm-handling-complaints-during-coronavirus#difficulties
https://www.fca.org.uk/firms/firm-handling-complaints-during-coronavirus#cmc
https://www.fca.org.uk/firms/firm-handling-complaints-during-coronavirus#cmc
https://www.fca.org.uk/firms/firm-handling-complaints-during-coronavirus#ombudsman
https://www.fca.org.uk/firms/firm-handling-complaints-during-coronavirus#other-cmcs
https://www.fca.org.uk/firms/firm-handling-complaints-during-coronavirus#ppi
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In relation to complaint handling capacity and priorities, the FCA expects firms to take all 

reasonable steps to ensure as much complaint handling as possible continues through staff 

working from home, where this can be done fairly and effectively. Firms should prioritise: 

 paying promptly complainants who have been offered redress and accepted that offer; 

 the prompt and fair resolution of complaints from consumers who are likely to be 

vulnerable to harm if their complaint is not resolved promptly and fairly, and micro-

enterprises and small businesses that are likely to face serious financial difficulties if their 

complaint is not resolved promptly and fairly; and 

 sending timely holding responses to complainants falling within the above bullet point 

where their complaints cannot be resolved promptly. 

If a firm cannot deliver the above priorities adequately and effectively through home working, 

the FCA considers it could be appropriate for the firm to maintain the minimal physical onsite 

presence needed to do so. 

The FCA recognises that operational challenges mean that some firms may find it more difficult 

to meet certain requirements in chapter 1.6 of the Dispute Resolution: Complaints sourcebook 

(DISP). Any firm that has material difficulties complying with DISP 1.6, or other complaint 

handling requirements, should let the FCA know and relay the steps it is taking to manage and 

address its non-compliance. 

COVID-19: FOS approach to considering FCA temporary guidance in handling 
complaints 

On 7 May 2020, the FCA published a letter (dated 15 April 2020) from Sheldon Mills, FCA 

Interim Executive Director of Strategy and Competition, to Caroline Wayman, Financial 

Ombudsman Service (FOS) Chief Ombudsman and Chief Executive, regarding how the FOS will 

handle complaints arising from firms' acts or omissions during the pandemic. The FCA has also 

published Ms Wayman's response (dated 16 April 2020). 

In its letter, the FCA notes that some firms have raised concerns about how the FOS will consider 

complaints arising from their acts or omissions (following FCA targeted temporary measures) 

during the pandemic period. In particular, some firms have expressed a concern that the FOS 

will judge complaints with the benefit of hindsight, rather than on the basis of what was actually 

happening at the time. The FCA asks if the FOS will confirm that, in determining what is fair and 

reasonable in all the circumstances of the individual case, the FOS will take account of the 

operational challenges faced by firms during this period, and the FCA's revised expectations and 

good industry practice at this time.  

The FOS states that it does not make decisions with the benefit of hindsight. It confirms that it 

will take account of the FCA's revised expectations of what constitutes compliance with its rules, 

guidance and standards, as well as good industry practice at this time. This includes guidance 

which gives firms additional flexibility to help them deal with difficult conditions. However, the 

FOS emphasises the importance of the FCA maintaining a clear record of the changes it has 

made and the circumstances in which they apply. 

Firms are welcome to contact the FOS' Technical Advice Desk which is available at 

technical.desk@financial-ombudsman.org.uk for further informal help and assistance. 

https://www.fca.org.uk/publication/correspondence/letter-fca-fos-re-complaints-handling-conronavirus-2020.pdf
https://www.fca.org.uk/publication/correspondence/letter-fos-reply-fca-re-complaints-handling-coronavirus-2020.pdf
mailto:technical.desk@financial-ombudsman.org.uk
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COVID-19: secondary legislation bringing funeral plan firms within FCA remit 
delayed 

On 7 May 2020, HM Treasury updated the webpage on its June 2019 consultation on the 

regulation of pre-paid funeral plans to indicate that, as a result of COVID-19, the government 

now intends that the secondary legislation bringing funeral plan firms within the remit of the 

FCA will be laid before Parliament in Q4 2020. The legislation was previously expected to be laid 

shortly following the Treasury's consultation response in March 2020.  

The government will keep this under review as the crisis progresses. 

COVID 19: FCA statement on financial services exemptions in Corporate 
Insolvency and Governance Bill 

On 14 May 2020, the FCA published a statement on the new insolvency and corporate 

governance measures to help businesses affected by COVID-19. The measures are expected to be 

included in the Corporate Insolvency and Governance Bill 2020. 

The FCA explains that the Bill will need to include provisions to ensure that the UK's existing 

special insolvency regimes for financial sector firms remain effective, and that financial market 

participants have legal certainty. To this end, the following measures contained in the Bill will 

not be available to some financial services firms and contracts: 

 a moratorium during which no legal action can be taken or continued against a company 

without leave of the court; 

 suspension of ipso facto (termination) clauses. When a company enters an insolvency or 

restructuring procedure, suppliers will not be able to jeopardise a rescue by stopping or 

threatening to stop supplying the company. The proposals also ensure that continued 

supplies are paid for, and suppliers can be relieved of the requirement to supply if it 

causes hardship to their business; and 

 temporary suspension of threat of personal liability arising from wrongful trading for 

directors from 1 March 2020 for three months. 

The Bill is expected to exclude from these measures banks, investment firms, insurers, payments 

and e-money institutions and certain market infrastructure bodies. Firms that safeguard client 

assets are also expected to be excluded from the company moratorium during the coronavirus 

period and the temporary suspension of wrongful trading provisions. 

The FCA notes that the Bill also proposes to provide a new Restructuring Plan, which is expected 

to be available to financial services firms with appropriate safeguards, including a role for the 

FCA and the Prudential Regulation Authority (PRA).  

The Bill includes other insolvency and corporate governance measures where no specific 

exclusions for the financial services sector are expected: 

 temporary suspension of statutory demands and winding up petitions; 

 temporary flexibility of annual general meetings; and 

 temporary flexibility of filing requirements. 

FCA and HMRC collaboration agreement 

The FCA and HM Revenue & Customs (HMRC) have entered into a collaboration agreement to 

provide single point of contact (SPOC) services under section 79(3) of the Investigatory Powers 

https://www.gov.uk/government/consultations/regulation-of-pre-paid-funeral-plans-consultation-on-a-policy-proposal?utm_source=f5e5648e-931b-41b0-b4cc-f7ea10920806&utm_medium=email&utm_campaign=govuk-notifications&utm_content=immediate
https://www.fca.org.uk/news/statements/financial-services-exemptions-forthcoming-corporate-insolvency-and-governance-bill
https://www.fca.org.uk/news/statements/fca-and-hmrc-make-collaboration-agreement
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Act 2016 and section 8.58 of the Statutory Code of Practice. A collaboration agreement is an 

agreement under which a relevant public authority (the supplying authority – HMRC) puts the 

services of designated or other officers of that authority at the disposal of another relevant 

authority (the subscribing authority – the FCA), for the purposes of the subscribing authority's 

functions and: 

 a designated officer of the supplying authority is permitted to grant authorisations to 

officers of the subscribing authority; 

 officers of the supplying authority are permitted to be granted authorisations by a 

designated officer of the subscribing authority; and 

 officers of the supplying authority act as SPOC for officers of the subscribing authority. 

The agreement takes effect from 1 May 2020 and enhances the FCA's powers of investigation by 

enabling it to use the resources and experience of HMRC. 

Cross-border corporate group information sharing: government statement 

HM Treasury and the Home Office have issued a statement advising regulated entities on when it 

is acceptable to share information across borders. Having considered guidance from the 

Financial Action Task Force (FATF) on private sector information sharing, the government 

endorses it and affirms the value of well-governed private sector information sharing, viewing it 

as an important tool in anti-money laundering (AML) and counter-terrorist financing (CTF) 

measures.  

The government notes that AML/CTF controls should be applied consistently. Therefore, UK-

based groups should ensure that their foreign operations meet UK requirements, to the extent 

that host countries' laws and regulations permit, as required by Regulation 20 of the Money 

Laundering Regulations. In addition, personal data from the UK should only be shared in a way 

that is consistent with the General Data Protection Regulation (GDPR) and the Data Protection 

Act 2018 (DPA). The government refers firms to the Information Commissioner's Office 

guidance on international transfers as a useful resource. 

Personal data exchanges with US, Australia and Hong Kong: FCA administration 
arrangements 

The FCA has published the following four agreements setting out the terms of the administrative 

arrangements for the transfer of personal data between the FCA and regulators in the US, 

Australia and Hong Kong: 

 Administrative arrangement for the transfer of personal data between the FCA and 

United States Securities and Exchange Commission (SEC); 

 Administrative arrangement for the transfer of personal data between the FCA and the 

Australian Securities and Investments Commission (ASIC); 

 Administrative arrangement for the transfer of personal data between the FCA and 

United States Commodity Futures Trading Commission (CFTC); and 

 Administrative arrangement for the transfer of personal data between the FCA and the 

Securities and Futures Commission of Hong Kong (SFC).  

JMLSG AML and CTF guidance: consultation on new Annex 5-V relating to pooled 
client accounts 

The Joint Money Laundering Steering Group (JMLSG) has published for consultation a new 

Annex 5-V to its AML and CTF guidance relating to pooled client accounts (PCAs) in Part I, 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/883932/Corporate_Group_Cross-Border_Sharing_-_public_statement_for_publication.pdf
https://ico.org.uk/for-organisations/guide-to-data-protection/guide-to-the-general-data-protection-regulation-gdpr/international-transfers/
http://www.fca.org.uk/publication/corporate/administrative-arrangement-transfer-personal-data-sec.pdf
http://www.fca.org.uk/publication/corporate/administrative-arrangement-transfer-personal-data-sec.pdf
http://www.fca.org.uk/publication/corporate/administrative-arrangement-transfer-personal-data-asic.pdf
http://www.fca.org.uk/publication/corporate/administrative-arrangement-transfer-personal-data-asic.pdf
http://www.fca.org.uk/publication/corporate/administrative-arrangement-transfer-personal-data-cftc.pdf
http://www.fca.org.uk/publication/corporate/administrative-arrangement-transfer-personal-data-cftc.pdf
http://www.fca.org.uk/publication/corporate/administrative-arrangement-transfer-personal-data-sfc.pdf
http://www.fca.org.uk/publication/corporate/administrative-arrangement-transfer-personal-data-sfc.pdf
https://jmlsg.org.uk/consultations/consultation-pooled-client-accounts/
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Chapter 5. A PCA is a bank account opened with the firm by a customer, for example a legal 

practitioner or letting agent, to administer funds that belong to their own clients. 

The consultation closes on 10 June 2020. 

AML/CTF: European Commission action plan 

The European Commission has published a Communication on an "ambitious and multifaceted" 

action plan, which sets out concrete measures that the Commission will take over the next 12 

months to better enforce, supervise and coordinate the EU's rules on AML and CTF. The aim of 

this new approach is to close any remaining loopholes and remove any weak links in the EU's 

rules. It has also published a related Q&A and a short factsheet. 

The Commission explains that current EU rules are not applied in a fully coherent manner across 

the EU. This leads to fragmentation between member states. In July 2019, the Commission 

adopted an AML Communication, which highlighted a number of measures that could be taken 

to remedy the weaknesses in the EU's current AML system. Following this, the European 

Parliament and the Council invited the Commission to investigate what steps could be taken to 

achieve a more harmonised set of rules across the EU, including better supervision at an EU level 

and improved coordination among member states' Financial Intelligence Units (FIUs). The 

action plan is the Commission's reply to these calls and is a first step towards a new framework. 

The action plan is structured around six pillars: 

 Effective application of EU rules: the Commission will continue to monitor closely 

the implementation of EU rules by member states. In parallel, it encourages the 

European Banking Authority (EBA) to make full use of its new powers to tackle money 

laundering and terrorist financing. 

 A single EU rulebook: the Commission will propose a more harmonised set of rules in 

the first quarter of 2021. It states that there are a number of areas where divergence 

should be minimised, including the list of obliged entities, customer due diligence 

requirements, internal controls, and reporting obligations. 

 EU-level supervision: in the first quarter of 2021, the Commission will propose to set 

up an EU-level supervisor. 

 A coordination and support mechanism for member states' FIUs: in the first 

quarter of 2021, the Commission will propose to establish an EU mechanism to help 

further coordinate and support the work of these units. 

 Enforcing EU-level criminal law provisions and information exchange: the 

Commission will issue guidance on the role of public-private partnerships to clarify and 

enhance data sharing. 

 The EU's global role: the EU intends to step up its efforts in shaping international 

AML/CTF standards. In addition, it has published a revised methodology to identify 

high-risk third countries that have strategic deficiencies in their AML/CTF regimes and a 

new list of third countries with strategic AML/CTF deficiencies, both of which were 

reported in last week's update. Pending the entry into force, these ensure the EU is better 

aligned with the latest FATF recommendations.  

Comments can be made on the action plan until 29 July 2020. A detailed roadmap is set out in 

section 8 of the action plan. 

https://ec.europa.eu/finance/docs/law/200507-anti-money-laundering-terrorism-financing-action-plan_en.pdf
https://ec.europa.eu/commission/presscorner/detail/en/qanda_20_821
https://ec.europa.eu/info/files/200507-anti-money-laundering-terrorism-financing-action-plan-factsheet_en
https://ec.europa.eu/commission/presscorner/detail/en/ip_19_4452
https://www.engage.hoganlovells.com/knowledgeservices/news/financial-institutions-general-regulatory-news-11-may-2020
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COVID-19: ESRB actions to address impact on financial system 

On 14 May 2020, the European Systemic Risk Board (ESRB) published a press 
release announcing that, at its extraordinary general meeting on 6 May 2020, its General Board 
discussed a first set of actions to address the impact of COVID-19 on the financial system from a 
macro-prudential perspective. 

The actions are in five priority areas: 

 Implications for the financial system of guarantee schemes and other fiscal 

measures to protect the real economy: the ESRB is undertaking a stock take of the 

measures implemented so far, and setting-up a framework for monitoring the macro-

prudential implications of these measures focusing on the cross-border and EU levels. 

The General Board strongly encourages cooperation and information exchange between 

the relevant national fiscal and macro-prudential authorities in order to help understand 

the effects the implemented measures have on financial stability. 

 Market illiquidity and implications for asset managers and insurers: the 

ESRB has adopted a recommendation to the European Securities and Markets Authority 

(ESMA) to coordinate with the national competent authorities in undertaking a focused 

piece of supervisory engagement with investment funds that have significant exposures to 

corporate debt and real estate assets. It has also published a statement about the 

importance of investment funds using liquidity management tools. 

 Impact of large-scale downgrades of corporate bonds on markets and 

entities across the financial system: the ESRB has published an issues note that 

discusses liquidity in the corporate bond and commercial paper markets, the procyclical 

impact of downgrades and implications for asset managers and insurers. In addition, it 

has decided to coordinate a top-down analysis to assess the impact of a common scenario 

of large-scale downgrades across all parts of the financial sector (banks, investment 

funds, insurers, pension funds and financial markets). 

 System-wide restraints on dividend payments, share buybacks and other 

pay-outs: the ERSB supports the measures taken to date by ESRB member countries 

and EU institutions to encourage banks and insurers in the EU to limit voluntary pay-

outs. 

 Liquidity risks arising from margin calls: COVID-19 and recent oil market 

disruptions have caused a sharp drop in asset prices and increased volatility, resulting in 

significant margin calls across centrally cleared and non-centrally cleared over-the-

counter (OTC) derivative markets. The ERSB General Board is discussing the possible 

adverse liquidity impact on both bank and non-bank entities. 

The ESRB commits to continue to work in the five priority areas. Its General Board will next 
meet on 27 May 2020. 

FSB summary of 2019 compensation workshop 

The Financial Stability Board (FSB) has published a summary of its 2019 compensation 

workshop, held on 13 November 2019. The workshop was hosted for banks, insurers and asset 

managers to discuss their experiences in implementing the FSB's Principles for Sound 

Compensation Practices and the related Implementation Standards. The objective of the 

workshop was to gather information on key compensation issues and challenges to help inform 

the FSB's assessment of the effectiveness of the implementation of the Principles and Standards. 

Topics discussed included: 

 assessing the effectiveness of compensation policies; 

https://www.esrb.europa.eu/news/pr/date/2020/html/esrb.pr200514~bb1f96a327.en.html
https://www.esrb.europa.eu/news/pr/date/2020/html/esrb.pr200514~bb1f96a327.en.html
https://www.esrb.europa.eu/pub/pdf/other/esrb.letter200514_ESRB_work_on_implications_to_protect_the_real_economy~e67a9f48ca.en.pdf
https://www.esrb.europa.eu/pub/pdf/recommendations/esrb.recommendation200514_ESRB_on_liquidity_risks_in_investment_funds~4a3972a25d.en.pdf
https://www.esrb.europa.eu/home/coronavirus/shared/pdf/esrb.publicstatement200514_on_the_use_of_liquidity_management_tools_by_investment_funds_with_exposures_to_less_liquid_assets.en.pdf
https://www.esrb.europa.eu/pub/pdf/reports/esrb.report200514_issues_note~ff7df26b93.en.pdf
https://www.fsb.org/wp-content/uploads/P080520.pdf
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 use of data by firms as part of compensation practices;  

 regulatory and legal issues; and  

 developments in compensation and risk alignment research. 

The summary reflects the understanding of members of the FSB Compensation Monitoring 

Contact Group who attended the workshop only and it does not necessarily represent the views 

of authorities nor consensus views expressed by firms at the workshop.
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Banking and Finance 
 

FPC Financial Stability Report 

The Bank of England's (BoE) Financial Policy Committee (FPC) has published an interim 

Financial Stability Report and related documents available on its webpage, setting out the FPC's 

view of the performance of, and outlook for, the financial system, including its assessment of the 

resilience of the UK financial system.  

Among other things, the FPC states that continued lending by the banking system, supported by 

government schemes, is essential to minimise longer-term economic damage. It states that if 

banks were to withdraw from credit provision, more businesses would fail due to cash-flow 

deficits, triggering bigger losses for banks on their existing corporate loans and, by pushing 

unemployment higher, bigger losses on existing household loans too. 

"It is in the collective interest of the banking system to continue to support businesses and 

households through this period." 

Collateral referencing LIBOR in Sterling Monetary Framework: BoE Market 
Notice 

The BoE has issued a Market Notice in relation to its approach to collateral referencing LIBOR 

for use in the Sterling Monetary Framework. 

In a previous Market Notice, issued on 26 February 2020, the BoE had announced that, from 

October 2020, it would increase haircuts progressively on LIBOR-linked collateral that it lends 

against, with haircuts scheduled to reach 100% at the end of 2021. In that market notice, it was 

stated that from 1 October 2020 any LIBOR-linked collateral issued on or after that date and 

maturing after 31 December 2021 would be ineligible for use in the Sterling Monetary 

Framework. 

In this latest BoE Market Notice, the dates from which the BoE will apply the increasing haircuts 

on LIBOR-linked collateral have been pushed back so that a 10% haircut will now apply from 1 

April 2021 (rather than 1 October 2020) and a 40% haircut will now apply from 1 September 

2021 (rather than 1 June 2021). The date from which a 100% haircut applies remains 31 

December 2021. 

Additionally, the new Market Notice specifies that from 1 April 2021 (rather than 1 October 

2020) any LIBOR-linked collateral issued on or after that date and maturing after 31 December 

2021 will be ineligible for use in the Sterling Monetary Framework. The change from 1 October 

2020 to 1 April 2021 appears to tie in with the revised target date for no new sterling-linked 

LIBOR issuance for cash products set by the Working Group on Sterling Risk-Free Reference 

Rates. 

Probability of default and loss given default estimation for credit risk: PRA 
PS11/20  

Following its consultation in CP21/19, the Prudential Regulation Authority (PRA) has published 

feedback and a policy statement, PS11/20, on probability of default (PD) and loss given default 

(LGD) estimation for credit risk (PS11/20). PS11/20 also provides a link (in an Appendix) to the 

https://www.bankofengland.co.uk/-/media/boe/files/financial-stability-report/2020/may-2020.pdf
https://www.bankofengland.co.uk/report/2020/monetary-policy-report-financial-stability-report-may-2020
https://www.bankofengland.co.uk/markets/market-notices/2020/risk-management-approach-to-collateral-referencing-libor-may-2020
https://www.bankofengland.co.uk/-/media/boe/files/prudential-regulation/policy-statement/2020/ps1120.pdf
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final updated version of its supervisory statement, SS11/13, on Internal Ratings Based (IRB) 

approaches. 

The eight respondents to the consultation were generally supportive of the PRA's proposals but 

raised a number of concerns and requested some clarification. After considering the responses, 

the PRA has made a number of changes to the draft policy in CP21/19, including: 

 extending the implementation deadlines for the European Banking Authority (EBA) 

roadmap and the mortgage hybrid approach; 

 amending the approach to discounting cured exposures; 

 accepting temporary divergence between accounting impairment models and approved 

IRB models for defaulted exposures, due to the need to make timely changes to 

impairment models; and 

 clarifying the use of Sterling Overnight Index Average (SONIA), including for defaults 

that occurred before the first date SONIA is available from the BoE. 

The policy set out in PS11/20 will take effect on 1 January 2022. 

The PRA advises that PS11/20 should be read in conjunction with PRA PS12/20 on retirement 

interest-only mortgages, which also makes an update to SS11/13 (see below). 

Retirement interest-only mortgages: PRA PS12/20 

Following its consultation in chapter 5 of CP25/19 to address potential inconsistencies in 
practices across firms relating to the capital treatment of retirement interest-only (RIO) 
mortgages, the PRA has published a policy statement, PS12/20. PS12/20 sets out its feedback to 
the consultation and links to final updated versions of its supervisory statements, SS11/13: IRB 
approaches and SS10/13: Standardised approach. 

In CP25/19, the PRA proposed:  

 the circumstances under which firms should classify conversions of exposures to RIO 

mortgages as being distressed restructuring;  

 the conditions for defaulted interest-only (IO) mortgages to return to non-defaulted 

status following conversion to a RIO mortgage; and  

 that firms should be able to demonstrate the appropriateness of the treatment of IO 

mortgages that are converted into RIO in their IRB models through robust analysis.  

The two respondents to the consultation were generally supportive of the proposals but raised a 
number of issues and requested some clarification. After considering the responses, the PRA has 
decided to maintain the proposals as consulted on, but has provided some additional 
clarification in the supervisory statements. 

The policy set out in PS12/20 will take effect on 1 January 2022 in order to align with the 
proposed implementation date of the relevant EBAGuidelines on the definition of default and as 
set out in PRA PS11/20 "Credit risk: Probability of Default and Loss Given Default estimation". 
The PRA advises that PS12/20 should be read in conjunction with PS11/20 as it also makes an 
update to SS11/1 (see above). 

LSB business plan for 2020/21 

The Lending Standards Board (LSB) has published its business plan and budget for 2020/21, 
which sets out how the LSB will take forward its mission and strategy to drive fair customer 
outcomes within financial services through independent oversight. 

https://www.bankofengland.co.uk/prudential-regulation/publication/2013/internal-ratings-based-approaches-ss
https://www.bankofengland.co.uk/-/media/boe/files/prudential-regulation/policy-statement/2020/ps1220.pdf
https://www.bankofengland.co.uk/-/media/boe/files/prudential-regulation/policy-statement/2020/ps1220.pdf
http://www.bankofengland.co.uk/prudential-regulation/publication/2013/internal-ratings-based-approaches-ss
http://www.bankofengland.co.uk/prudential-regulation/publication/2013/credit-risk-standardised-approach-ss
https://www.lendingstandardsboard.org.uk/wp-content/uploads/2020/05/LSB-Business-Plan-2021.pdf
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The LSB notes that its business plan and budget were drafted prior to the challenges presented 
by COVID-19. Therefore, although the LSB intends to continue with its programme of work for 
2020/21, it may need to adapt the timing of some deliverables. 

In summary, the LSB intends to: 

 review the current Contingent Reimbursement Model Code for Authorised Push 

Payments (CRM Code) which governs the response to push payment scams and update 

the Standards of Lending Practice for personal customers; 

 undertake major thematic oversight reviews of: 

o the use and impact of effective warnings in alerting consumers to payment scams 

as required under the CRM Code; 

o the four information remedies arising from the Financial Conduct Authority's 

(FCA) Credit Card Market Study; 

o debt sales governed by the Standards of Lending Practice for business customers; 

o firms' implementation of the Standards of Lending Practice for business 

customers: Asset Finance; 

 undertake firm-specific compliance exercises in roughly a quarter of participating firms;  

 consult with firms on how the reintroduction of an annual, light touch self-attestation  

programme would work. This would be designed to confirm compliance with the various 

Standards and codes for which firms are registered, and reporting of any material 

breaches; and 

 publish reports and hold follow-up events on all its thematic oversight reviews; and 

 work with participating firms to raise awareness of the LSB's work and Standards. 

Banking Business Resolution Service: interim findings 

The Banking Business Resolution Service (BBRS) has published interim findings from its live 

pilot. The aim of the BBRS is to resolve disputes between eligible small and medium sized 

enterprises and participating banks. 

The live pilot was launched in November 2019 and has involved the examination of over 40 

complaints by small and medium sized enterprise (SME) customers against their banks, some 

arising in the wake of the 2008 financial crisis. Key initial findings from the live pilot include: 

 some customers need longer than others to request documentation and imposing harsh 

or arbitrary deadlines is unrealistic and unhelpful; 

 unresolved disputes have far reaching impacts on customers. It is important to adapt 

working styles to support higher than anticipated incidences of customer vulnerabilities 

such as challenges to mental health or severe financial setbacks, especially for historical 

complaints; and 

 the work has been developmental in its nature, but at the same time, it has enabled all of 

those involved to take steps to shape a different type of service, designed with the public 

interest in mind. The BBRS has also been able materially to progress complaints. 

BRRD: EBA consults on RTS on contractual recognition of stay powers  

The EBA has published a consultation paper on draft regulatory technical standards (RTS) on 

the contractual recognition of stay powers under Article 71a(5) of the Bank Recovery and 

Resolution Directive (BRRD). 

Under new Article 71a(1) of the BRRD, which was inserted by the BRRD II Directive, firms and 

entities subject to the BRRD must include in any financial contract governed by the laws of a 

https://thebbrs.org/wp-content/uploads/2020/05/BBRS_Live_Pilot_Interim_Report_15_05_2020.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/Publications/Consultations/2020/Consultation%20Paper%20on%20Draft%20Regulatory%20Technical%20Standards%20on%20the%20contractual%20recognition%20of%20stay%20powers%20under%20Article%2071a%285%29%20of%20Directive%202014/59/EU/883685/EBA-CP-2020-04%20draft%20RTS%20on%20stay%20powers%20%28art71a_BRRD%29.pdf
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third country a contractual term by which the parties recognise that the financial contract may 

be subject to the exercise of powers to suspend or restrict rights and obligations by the exercise 

of those powers by a member state resolution authority. Article 71a(5) of the BRRD requires the 

EBA to develop draft RTS to determine the contents of the contractual term that must be 

included in these financial contracts. 

In the draft RTS, the EBA sets out a list of mandatory components that must be present in the 

contractual term required in the financial contracts, including: 

 an acknowledgement and acceptance that the contract may be subject to the exercise of 

certain powers by a resolution authority to suspend or restrict rights and obligations 

arising from such a contract; 

 a description of the powers of the relevant resolution authority and a description of the 

requirements of Article 68 of the BRRD, as well as a recognition by the parties that they 

are bound by these powers and requirements; and 

 an acknowledgement that no other contractual term impairs the effective and 

enforceability of the term. 

The deadline for responses is 15 August 2020.  

COVID-19: ECB blog on bank digitisation  

On 8 May 2020, the European Central Bank (ECB) published a blog, by Pentti Hakkarainen, 

ECB Supervisory Board Member, on looking at bank's digital response to COVID-19. 

Mr Hakkarainen explains that the sustainability of businesses has hinged decisively on 

technology. With the vast majority of people forced to work from home, banks have had to rely 

on digital and remote solutions to handle their daily business and continue to deliver services to 

clients. However, this new reality raises additional challenges. As banks transfer their processes 

to contingency environments, many of which run on outdated security systems, their exposure to 

cyber threats increases, as does the risk of IT failures.  

Mr Hakkarainen discusses how Eurozone banks and the ECB have adjusted. He notes that the 

crisis creates opportunities to accelerate digital transformation. However, strategies that forego 

investment in innovation and instead focus on short-term fixes for legacy IT systems will cost 

banks dearly. To succeed in the race to digitalise, banks must continuously invest in building 

skills and expertise in the use of new technologies – at both operational and board levels. It is 

also crucial that banks firmly embed their innovation strategies at all organisational levels, and 

closely monitor them through both financial and non-financial metrics. 

The role of Fintech firms, bigtech companies and digital-only banks is recognised. Additionally, 

Mr Hakkarainen notes that, as banks become more digital, supervisors must be prepared to deal 

with heightened operational and cyber risks. ECB Banking Supervision is working hard to adapt 

its methodological toolbox and adjust its supervisory recommendations across all prudential risk 

categories to this new, fully digital reality. Banks' boards and internal control functions must also 

fully understand the main risks related to innovative technology and the operational challenges 

associated with this new and more digital normal. Their IT systems must be resilient enough to 

withstand the current heavy reliance on remote working and servicing. There must be robust 

cyber-incident protection procedures in place adjusted to the new remote working conditions to 

face up to the heightened cyber threat. And finally, banks need to step up their investment in 

real-time backup systems so that they can keep customer data secure. 

https://www.bankingsupervision.europa.eu/press/blog/2020/html/ssm.blog200508~f6f8de4b66.en.html
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Dividend arbitrage trading schemes: EBA action plan to enhance regulatory 
framework 

The EBA has announced a ten-point action plan for 2020/21 aimed at enhancing the future 

regulatory framework of prudential and anti-money laundering (AML) requirements for 

dividend arbitrage schemes ("cum-ex/cum-cum"). It also published a report on the results of its 

inquiry into the actions of prudential, AML and countering the financing of terrorism (CFT) 

supervisors in dealing with these schemes. The report sets out the EBA's expectations of credit 

institutions and national authorities under the current regulatory framework. 

Among other things, in the action plan, the EBA states that it will: 

 strengthen its prudential guidelines on internal governance and its guidelines on the 

assessment of the suitability of members of the management body and key function 

holders. The EBA will consult on the amended draft guidelines by Q3 2020 and adopt 

them by Q1 2021. It will also consult on amending its guidelines on the supervisory 

review and evaluation process (SREP) by Q2 2021 and finalise these by Q4 2021. 

However, some elements may be included in an opinion on the prudential treatment of 

money laundering and terrorist financing (ML/TF) risks, which will be published by Q4 

2020; 

 monitor, in the context of the preparation of the supervisory convergence report due in 

Q2 2021, how prudential colleges have followed up on the amended guidance; 

 amend its guidelines on ML/TF risk factors, its guidelines on risk-based AML/CFT 

supervision, and its biennial opinion on ML/TF risks. The next opinion is due to be 

published in Q1 2021; and 

 monitor AML/CFT colleges for financial institutions that are exposed to significant 

ML/TF risks associated with tax crimes. The EBA will publish its first report on the 

functioning of AML/CFT colleges in Q4 2020. 

The EBA intends to carry out a second formal inquiry into the actions taken by financial 

institutions and national authorities to supervise compliance with the amended requirements. 

The report follows a request from the European Parliament, in November 2018, to the EBA and 

European Securities and Markets Authority (ESMA) to conduct an inquiry into dividend 

arbitrage trading schemes, such as cum-ex or cum-cum, to assess matters including potential 

threats to the integrity of financial markets. 

Central bank digital currency: ECB speech 

The ECB has published a speech by Yves Mersch, member of its Executive Board and Vice-Chair 

of its Supervisory Board, giving an update on the ECB's consideration of a central bank digital 

currency (CBDC). Read more in our briefing: ECB to look at central bank digital currency, but 

debate remains mainly "analytical". 

https://eba.europa.eu/sites/default/documents/files/document_library/News%20and%20Press/Press%20Room/Press%20Releases/2020/EBA%20publishes%20its%20inquiry%20into%20dividend%20arbitrage%20trading%20schemes%20%28%E2%80%9CCum-Ex/Cum-Cum%E2%80%9D%29/883617/Action%20plan%20on%20dividend%20arbitrage%20trading%20schemes%20Cum-ExCum-Cum.pdf
https://eba.europa.eu/sites/default/documents/files/document_library/News%20and%20Press/Press%20Room/Press%20Releases/2020/EBA%20publishes%20its%20inquiry%20into%20dividend%20arbitrage%20trading%20schemes%20%28%E2%80%9CCum-Ex/Cum-Cum%E2%80%9D%29/883661/EBA%20Report%20on%20inquiry%20into%20Cum-Ex.pdf
https://www.engage.hoganlovells.com/knowledgeservices/news/ecb-to-look-at-central-bank-digital-currency-but-debate-remains-mainly-analytical
https://www.engage.hoganlovells.com/knowledgeservices/news/ecb-to-look-at-central-bank-digital-currency-but-debate-remains-mainly-analytical
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Consumer Finance 
 

Applying for consumer credit lending permission 

The FCA has recently published new guidance for firms applying for consumer credit lending 
permission. In our Hogan Lovells briefing, we take a look at some of the themes we have seen in 
recent applications and the support we can provide to help your application be successful. Read 
more here. 

 

 

https://www.engage.hoganlovells.com/knowledgeservices/insights/applying-for-consumer-credit-lending-permission


 

18 

 

Payment Services 
 

PSD2: AG opinion on unilateral variation of T&Cs 

A recent Advocate General's (AG's) opinion in the Court of Justice of the European Union 

(CJEU) case of DenizBank AG v Verein für Konsumenteninformation has: (1) taken the view that 

NFC contactless functionality is a "payment instrument" in its own right; and (2) suggested that 

a consumer's "explicit consent" to vary the terms and conditions (T&Cs) of payment services 

contracts should be required for all but "non-essential changes". The AG appears to interpret 

"essential" changes very widely, finding, for example, that the addition of contactless 

functionality to a bank card is such a change. If this point is confirmed by the CJEU it could have 

a significant impact on the existing practices of banks and other payment service providers, who 

currently rely on unilateral variation rights in agreements to vary T&Cs to ensure ease and speed 

in introducing improvements to their payments products and services. 

Read more in our briefing here. 

Cross-Border Payments Regulation: EBF implementation guidance 

Following several questions from its members, the European Banking Federation (EBF) has 

published implementation guidance on the Cross-Border Payments Regulation 518/2019, 

amending the Regulation on cross-border payments 924/2009,  as regards charges on cross-

border payments in the EU and currency conversion charges. 

The guidance may be updated from time to time, as necessary. 

 

https://www.engage.hoganlovells.com/knowledgeservices/insights/psd2-ag-opinion-suggests-unilateral-variation-of-tcs-should-be-limited-to-non-essential-changes
https://www.ebf.eu/wp-content/uploads/2020/05/EBF-CBPR2-Implementation-FAQs-FINAL-.pdf
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Securities and Markets 
COVID-19: ESMA update on supervision of CRAs 

On 11 May 2020, ESMA updated its webpage on COVID-19 with information about its 

supervision of CRAs. ESMA explains that, as the direct supervisor of EU CRAs, it is continuing to 

engage with CRAs to assess the impact of COVID-19 on their businesses and operations. ESMA is 

focusing on business continuity and compliance with key requirements of the CRA Regulation 

concerning, for example, the proper application of methodologies, conflicts of interest, internal 

controls, transparency and governance. 

ESMA is also closely monitoring CRAs' rating actions through enhanced data analytics to assess 

the possible impact of ratings actions on financial stability. This information is shared with 

national competent authorities (NCAs) and other stakeholders. ESMA also discusses CRA 

actions in the context of COVID-19 with regulators around the globe. 

Rating collateralised loan obligations: ESMA thematic report 

The European Securities and Markets Authority (ESMA) has published a thematic report on 

collateralised loan obligation (CLO) credit ratings in the EU. The report provides an overview of 

CLO rating practices and identifies the main supervisory concerns, and medium-term risks, in 

this asset class which include credit rating agencies' (CRAs') internal organisation, their 

interactions with CLO issuers, operational risks, commercial influence on the rating process and 

the need for proper analysis of CLOs. The report is based on information collected up to March 

2020. While it is too early to assess the aggregated consequences of COVID-19, the report also 

highlights the impact that COVID-19 may have on CLO methodologies. ESMA expects CRAs to 

continue to perform regular stress-testing simulations and to provide market participants with 

granular information on the sensitivity of CLO credit ratings to key economic variables affected 

by COVID-19. 

ESMA has identified a number of issues which present risks, including relating to:  

 the internal organisation of CRAs: the CLO rating process is segmented between a 

CLO analytical team and a corporate analytical team in all CRAs. A smooth and ongoing 

exchange of information between internal teams is key to ensure a holistic assessment of 

CLO creditworthiness. CRAs should ensure the capacity for the timely identification of all 

inherent risks to CLOs; 

 the interactions with CLO issuers: as CLO arrangers and managers can identify 

which CRA may assign the best ratings for each CLO tranche, it is key that CRAs ensure 

the independence of their rating process from any influence from their commercial teams 

and/or arrangers; 

 model/third party dependencies leading to potential operational risks: the 

dependency on rating models and data provided by third parties, and the high 

automation of processes, present operational risks which need to be monitored by CRAs 

to avoid potential errors in credit ratings; 

 rating methodologies, modelling risks and commercial influence: CLO 

methodologies are underpinned by assumptions and modelling approaches that can 

impact credit ratings. ESMA highlights the importance of transparency to market 

participants on the limitations of methodological approaches. In addition, CRAs should 

ensure that evolutions in CLO methodologies are not influenced by commercial interests; 

and 

https://www.esma.europa.eu/about-esma/covid-19
https://www.esma.europa.eu/sites/default/files/library/esma80-189-6982_eu_clo_credit_ratings_-_an_overview_of_credit_rating_agencies_practices_and_challenges.pdf
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 the thorough analysis of CLOs: it is key that CRAs continue to monitor market 

trends and to perform a thorough analysis of all relevant developments in CLO 

contractual arrangements. 

CSDR: draft Delegated Regulation postponing entry into force date of RTS on 
settlement discipline 

The European Commission has adopted a Delegated Regulation amending Delegated Regulation 

(EU) 2018/1229 supplementing the Central Securities Depositories Regulation (CSDR) with 

regard to regulatory technical standards (RTS) on settlement discipline.  

Delegated Regulation (EU) 2018/1229 is due to enter into force on 13 September 2020, but in 

February 2020, ESMA published and submitted to the Commission a final report, containing 

draft RTS, proposing a postponement of this entry into force date. In the explanatory 

memorandum to the Delegated Regulation, the Commission states that, considering the 

additional time needed due to the developments highlighted by ESMA in its report, a 

postponement is required to ensure an entry into force date of Delegated Regulation (EU) 

2018/1229 that allows the appropriate IT adjustments to be made in a timely manner. The 

Commission has therefore concluded it is appropriate to endorse the draft RTS as submitted by 

ESMA in its report. 

Article 1 of the Delegated Regulation replaces Article 42 of Delegated Regulation (EU) 2018/1229 

to provide a new entry into force date of 1 February 2021. 

The next step will be for the Council of the EU and the European Parliament to consider the 

Delegated Regulation. If neither the Council nor the Parliament object to the Delegated 

Regulation, it will be published in the Official Journal of the EU and will enter into force three 

days after its publication. 

Data and its management in financial system: FICC Spotlight Review 

The Fixed Income, Currencies and Commodities (FICC) Markets Standards Board (FMSB) has 

published a "Spotlight Review" on the crucial role that data and the management of data play in 

today's wholesale FICC markets and financial systems. It aims to create further discussion on 

this topic and its relevance to future standards work by FMSB. 

For global wholesale FICC markets this Spotlight Review outlines the: 

 principal areas of data risk; 

 regulatory authorities' work in this field; and 

 key components of data governance. 

COVID-19: BIS Bulletin on CCP-bank nexus  

On 11 May 2020, the Bank for International Settlements (BIS) published a bulletin on the central 

counterparty (CCP)-bank nexus during the coronavirus pandemic. The authors' key takeaways 

include: 

 during the COVID-19-induced financial turbulence, CCPs issued large margin calls, 

weighing on the liquidity of clearing member banks; 

 in spite of the turbulence, CCPs remained resilient, as intended by the post-crisis reforms 

of financial market infrastructures; 

 higher margins should be expected during heightened turbulence, but the extent of the 

procyclicality of margining is the consequence of various design choices; and 

https://ec.europa.eu/transparency/regdoc/rep/3/2020/EN/C-2020-2842-F1-EN-MAIN-PART-1.PDF
https://fmsb.com/wp-content/uploads/2020/05/The-critical-role-of-data-management-in-the-financial-system.pdf
https://www.bis.org/publ/bisbull13.pdf
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 systemic considerations call to examine the nexus between banks and CCPs. Therefore, 

when thinking about margining, central banks need to assess banks and CCPs jointly 

rather than in isolation. 

Sustainable finance: ICMA proposed high-level definitions 

The International Capital Market Association (ICMA) has published high-level definitions for 

sustainable finance. 

ICMA states that there is a need for convergence on terminology among market participants and 

wider stakeholders. Therefore, it proposes high-level definitions building on current market 

usage and existing official sector terminology for the most commonly used terms in the 

sustainable finance field, including, for example, climate finance, impact finance, green 

finance and social finance. The objective is to ensure that all participants and stakeholders are 

using a common and transparent vocabulary. It is also designed as a contribution to other 

ongoing efforts in the financial industry to develop a consensus around key terms and definitions 

in sustainable finance. 

This is the second publication from ICMA’s Sustainable Finance Committee, which brings 

together representatives from various ICMA committees, including its buy-side arm, corporate 

issuer forum and legal and documentation committee, as well as the Executive Committee of the 

Green Bond Principles and Social Bond Principles, to address cross-cutting sustainable finance 

developments. 

 

https://www.icmagroup.org/assets/documents/Regulatory/Green-Bonds/Sustainable-Finance-High-Level-Definitions-May-2020-110520v4.pdf
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Insurance 
COVID-19 and insurance coverage considerations: webinar round-up 

During our recent webinar on COVID-19 Insurance Coverage Considerations, we looked at some 

important coverage issues for the insurance sector arising from the COVID-19 crisis. In this 

article we round up some of the key points and considerations coming out of the webinar. A full 

recording of the webinar is here and slides are also available. 

This webinar was the second in a two-part series. Our summary of the first webinar, looking at 

COVID-19 Insurance Regulatory Considerations, can be found here and a recording of the 

webinar here. 

COVID-19: FCA finalised guidance for insurance and premium finance firms on 
customers in temporary financial difficulty  

Following a short consultation, on 14 May 2020, the Financial Conduct Authority (FCA) 

published a feedback statement, FS20/5, and its finalised guidance for insurance and premium 

finance firms on COVID-19 and customers in temporary financial difficulty. The guidance covers 

the actions firms can take when they identify a customer in financial difficulties due to COVID-

19, the circumstances under which the FCA would expect firms to grant customers a payment 

deferral and the FCA's expectations regarding premium finance firms reviewing any interest 

rates associated with premium instalments. 

While the majority of respondents supported its proposals, the FCA has made a number of small 

changes to the guidance. These include amendments to: 

 clarify that firms do not have to consider an interest rate revision as a prerequisite to 

offering a payment deferral; 

 provide flexibility for firms to offer a payment deferral period of between one and three 

months; and 

 clarify how the guidance applies to different types of insurance contract and customer. 

The finalised guidance comes into effect on 18 May 2020 and the FCA states that it will review it 

within the next three months in light of developments around COVID-19 to assess whether it is 

still needed. 

The FCA has also published the COVID-19 Premium Finance Instrument 2020 (FCA 2020/20), 

which makes consequential amendments to the Consumer Credit sourcebook (CONC) to reflect 

the new guidance. This also comes into force on 18 May 2020. 

COVID-19: FCA seeks policyholder engagement on business interruption 
insurance High Court test case 

Following the FCA's statement on 1 May 2020 that it intends to obtain court declarations aimed 

at resolving contractual uncertainty around many business interruption (BI) insurance policy 

claims, on 15 May 2020 the FCA published a further update relating to policyholder engagement. 

The FCA previously asked insurers for information on these policies by 15 May 2020. 

Policyholders and intermediaries are asked to submit their arguments to the FCA by 20 May 

2020. The FCA has published a Policyholder Engagement Statement for policyholders and 

insurance intermediaries which sets out the FCA's approach to the High Court test case. Key 

points include:   

https://www.engage.hoganlovells.com/knowledgeservices/news/webinar-round-up-covid-19-and-insurance-coverage-considerations-5-may-2020
https://event.on24.com/wcc/r/2308991/362FB551A54F8C3F4EB882CCF3C1884E
https://f.datasrvr.com/fr1/420/35584/Webinar_-_Insurance_coverage_considerations_-_5_May_2020.pdf
https://www.engage.hoganlovells.com/knowledgeservices/news/webinar-round-up-covid-19-and-insurance-regulatory-considerations-28-april-2020
https://ehoganlovells.com/collect/click.aspx?u=aVc2eWx6TEpqQXQwa2tlUGpsbzl1SUVxODUvZWlMRmt6cG9mK1ZROUJVQS8yZDRnaU93Z29YRlQzZTlrMGMwVlZhckgwNW9vVG5SSE5vUkRjb0RVY2JXOU9sUDgrMUg2a2lmM05UaHJTNC9EQkFHVnVPQ0h4NE9ucTlIaHRyMXRzZnBzUzRHQjhWcz0=&rh=ff006025295f461a2538db07794aade9eb7564c4
https://www.fca.org.uk/publications/guidance-consultations/coronavirus-customers-temporary-financial-difficulty-draft-insurance-premium
https://www.fca.org.uk/publication/feedback/fs20-5.pdf
https://www.fca.org.uk/publications/finalised-guidance/coronavirus-customers-temporary-financial-difficulty-guidance-insurance-premium-finance
https://www.handbook.fca.org.uk/instrument/2020/FCA_2020_20.pdf
https://www.fca.org.uk/news/statements/insuring-smes-business-interruption
https://www.fca.org.uk/firms/business-interruption-insurance
https://www.fca.org.uk/news/statements/business-interruption-insurance-during-coronavirus
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 the FCA will put forward policyholders' arguments to their best advantage where claims 

have been rejected and the usual channels of claims settlements have reached an 

impasse; 

 the intended action will not prevent individuals from pursuing issues through negotiated 

settlement, arbitration, court proceedings as a private party, or taking eligible complaints 

to the Financial Ombudsman Service (FOS); 

 the FCA intends that policyholders and insurance intermediaries are properly engaged 

throughout the test case process; 

 policyholders and insurance intermediaries that are aware of unresolved disputes with 

insurers over the terms of BI policies can email the FCA arguments they wish it to 

consider as part of the test case by 20 May 2020. Such information will be treated as 

confidential and covered by the FCA's litigation privilege; 

 the FCA expects to make public all the pleadings in the test case and will update its 

webpage regularly. It will also be available for discussion with action groups and 

policyholders and their legal representatives; and 

 the result of the test case will be legally binding on the insurers that are parties to the test 

case in respect of the representative sample considered. It will also provide persuasive 

guidance for the interpretation of similar policy wordings and claims before the courts, 

the FOS and when the FCA considers if insurers are handling claims fairly. 

The FCA states that the High Court test case is not intended to encompass all possible disputes, 

but to resolve some key contractual uncertainties to provide clarity for policyholders and 

insurers. It will not determine how much is payable under individual policies, but will provide 

the basis for doing so. 

COVID-19: IAIS statement on global coordination and policyholder protection 

On 7 May 2020, the International Association of Insurance Supervisors (IAIS) outlined how it is 

facilitating global coordination on financial stability and policyholder protection during the 

COVID-19 pandemic. The IAIS has been closely monitoring developments and actively co-

ordinating with other standard-setting bodies and the Financial Stability Board (FSB) to assess 

the impact of COVID-19 on the global insurance sector. It is committed to supporting the FSB's 

principles for ensuring international co-operation and coordination of responses to COVID-19 

and acknowledges the importance of effective policyholder protection and fair customer 

treatment. The IAIS welcomes the variety of proactive steps taken by insurance supervisors and 

insurers in support of policyholders. 

In circumstances where pandemic risks are covered by a policy, it is important that insurers pay 

out such claims in a prompt and efficient manner. The IAIS considers that efficient claims 

handling and clear communication with policyholders on coverage for losses arising from 

COVID-19 should help deepen confidence and trust in the insurance sector and contribute to 

longer-term economic recovery efforts. 

However, the IAIS cautions against initiatives seeking to require insurers to retroactively cover 

COVID-19 related losses, such as business interruption, that are specifically excluded in existing 

insurance contracts. In such cases, the costs of claims against losses have not been built into the 

premiums that policyholders have paid for their insurance. Requiring insurers to cover such 

claims could create material solvency risks and significantly undermine the ability of insurers to 

pay other types of claims. The IAIS says that such initiatives could ultimately threaten 

policyholder protection and financial stability, further aggravating the financial and economic 

impacts of COVID-19. 

https://www.fca.org.uk/firms/business-interruption-insurance
https://www.iaisweb.org/page/news/press-releases/file/89860/iais-media-release-financial-stability-and-policyholder-protection
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The IAIS also notes that COVID-19 has highlighted the limits on the types of coverage that can 

reasonably be offered by the insurance sector alone. Under such circumstances, the pooling and 

diversification of risks necessary to support viable insurance cover are difficult to achieve. The 

IAIS, therefore, encourages efforts seeking potential solutions to protect businesses and 

individuals against these types of risk, and is ready to help facilitate these discussions at the 

international level. 

Solvency II: Implementing Regulation on technical information for calculation of 
technical provisions and basic own funds for Q2 2020 reporting  

Commission Implementing Regulation (EU) 2020/641 laying down technical information for the 

calculation of technical provisions and basic own funds for reporting with reference dates from 

31 March 2020 until 29 June 2020 under the Solvency II Directive has been published in the 

Official Journal of the EU. The Implementing Regulation was made under Article 77e(2) of the 

Solvency II Directive. It entered into force on 14 May 2020 and applies from 31 March 2020. 

 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32020R0641&from=EN
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Funds and Asset Management 
 

Overseas funds regime: FMLC response to HM Treasury consultation 

The Financial Markets Law Committee (FMLC) has published its response to HM Treasury's 

March 2020 consultation for an overseas funds regime (OFR). In its response, the FMLC 

highlights uncertainties relating to the Treasury's proposals in a range of areas, including: 

 asking for greater certainty on the timing and overlap of the proposed new regime with 

the temporary marketing permissions regime (TMPR) introduced for EU UCITS. It is not 

clear whether the regimes will overlap, or when umbrella funds will need to start using 

the proposed OFR and cease using the TMPR; 

 for the third country equivalence regime, asking which specific baseline requirements will 

be examined by the "outcomes-based equivalence" assessment, which types of vehicles 

are eligible, and whether certain fund types, for example a UCITS, will be treated as the 

broadly equivalent or whether the Financial Conduct Authority (FCA) will prioritise 

certain fund types. There should also be clarity on how the proposed equivalence regime 

will be updated over time as the UK minimum standards evolve; 

 seeking clarity on the process and timeframes for modifying or withdrawing an 

equivalence decision; 

 requesting further detail on requirements to report to the FCA; 

 suggesting that, for a more seamless transition, the equivalence regime could require 

OFR-recognised operators to meet the UK financial promotion standards that apply to 

UK authorised persons; and 

 asking for a timeline of the recognition process under section 272 of the Financial 

Services and Markets Act 2000, including the period within which the FCA will be 

required to make a decision. 

 

 
  

  

http://fmlc.org/wp-content/uploads/2020/05/11707135_1.pdf
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