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CASES AND TRANSACTIONS 

RENTA CORPORACIÓN: APPROVAL OF THE CREDITORS’ COMPOSITION AGREEMENT 

A composition agreement was approved involving the merger of some of group’s 

companies and with different alternatives, one of which is specifically designed for 

financial institutions, but open to all creditors, proposing a partial capitalization of the 

insolvency credits and the payment of the resulting credits through the realization of 

certain assets and the free cash flow generated by the company in the coming eight 

years. 

The judgment of Barcelona Commercial Court No. 9 of July 8, 2014, approved the 

composition agreement proposal RENTA CORPORACIÓN REAL ESTATE S.A. (“RENTA 

CORPORACIÓN”) and the companies of its group submitted, which the creditors’ 

meetings of each of the companies had previously accepted.  

The composition agreement proposal approved establishes a structural amendment of 

the group, specifically, the merger through absorption of RENTA CORPORACIÓN REAL 

ESTATE FINANCE S.A.U. and RENTA CORPORACIÓN CORE BUSINESS S.L.U. by RENTA 

CORPORACIÓN REAL ESTATE ES S.A.U., all of which are affiliates held 100% by RENTA 

CORPORACIÓN.  

To meet all the creditors’ requirements, the composition agreement establishes different 

alternatives. While the residual alternative is a payment proposal with debt relief (of up 

to 85%) and grace periods (of up to eight years for ordinary credits), it also establishes 

an alternative which, although initially negotiated and agreed with the financial 

institutions (holders of the majority of the insolvency liabilities), all the creditors bound 

by the agreement were allowed to choose. This alternative establishes that 70% of the 

amount of the credits will be paid through a capital increase in RENTA CORPORACIÓN at 

a swap rate of one share of €1 face value for every €5.90 of credit. Moreover, each 

creditor’s stake in the share capital resulting from the increase was limited to a 

maximum of 5%. As RENTA CORPORACIÓN is a listed company, admission to trading will 

be requested for the shares created within this capital increase. The remaining 30% of 

the amount of the credits would be paid through the realization of certain assets of the 

insolvent companies and through the available free cash flow the group generates in the 

coming eight years. 

This agreement proposal will enable RENTA CORPORACIÓN and its group companies to 

maintain and develop their business activity, having satisfactorily overcome the 

insolvency procedure through the approval of the composition agreement. The 

alternatives in the composition agreement proposal allow the insolvency credits to be 

met largely through a capital increase and, therefore, without detracting from the 

resources of the business activity; the rest will be met through the excess resources 

generated by this activity, thus ensuring the group’s future viability.  

In addition, the merger established in the agreement allows the group to be restructured 

to adapt it to current market circumstances, using a mechanism accepted previously by 
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the creditors that simplifies the procedure and reduces the processes for carrying out the 

structural amendment. 

 

ANTIBIOTICOS S.A.U.: AUTHORIZATION OF SALE OF PRODUCTION UNIT  

The insolvency administration is authorized to sell the production unit of the insolvent 

company Antibióticos, S.A.U. to Black Toro Capital S.A.R.L. 

The ruling of the León Commercial Court and Court of First Instance No. 8 of September 

16, 2014, agreed to authorize the insolvency administration of Antibióticos, S.A.U. to sell 

the insolvent company’s production unit to the venture capital fund Black Toro Capital 

S.A.R.L. This production unit comprises all of the assets (except for vehicles not related 

to the activity and collection rights), thus enabling the total capacity reestablishment of 

Antibióticos S.A.U.’s activity through the acquirer’s business plan. The price Black Toro 

Capital S.A.R.L. offered was far higher than its competitors’ offers. Likewise, it 

guaranteed the preservation of more jobs (also including the scaled recovery of the 

entire staff) and the maintenance of the business sector in León through one of its 

leading companies. 

Of the pronouncements in the ruling of September 16, the most noteworthy is the 

detailed analysis the judge made of the issue relating to the acquirer of the production 

unit taking over the outstanding debts with the Social Security authorities. The judge 

offered a barrage of arguments in favor of the sale of production units in insolvency 

liquidation proceedings being made free of social security obligations. However, the 

judge warned at the start of his reasoning that the jurisdiction of the insolvency judge to 

reach such a decision did not extend beyond the insolvency proceedings. Therefore, he 

noted that despite this being agreed in the ruling, it was not possible to guarantee the 

acquirer of a production unit the release of the social security debt in view of a possible 

future derivation of liability.2 

 

LEGISLATION 

ACT 17/2014, OF SEPTEMBER 30, ON URGENT MEASURES FOR REFINANCING AND 

RESTRUCTURING CORPORATE DEBT (FROM ROYAL DECREE-LAW 4/2014, OF MARCH 7) 

On October 1, 2014, the Official Gazette of the Spanish State (“BOE”) published Act 

17/2014, on urgent measures for refinancing and restructuring corporate debt (“Act 

17/2014”). This act arises from Royal Decree-Law 4/2014, of March 73 (“Royal 

                                                        
2  This issue was expressly regulated in the reform of the Insolvency Act introduced by Royal Decree-Law 

11/2014, as we will see in the section on legislation. 

3  Royal Decree-Law 4/2014, of March 7, on urgent measures for refinancing and restructuring corporate debt. 

A note on this regulation can be found in our legal flash by clicking on the following link: Legal Flash- 

Amendments of the Insolvency Act by RD-Lay 4/2014 on urgent measures for refinancing and restructuring 

corporate debt 

http://www.cuatrecasas.com/publications/Legal_Flash__Amendment_of_the_Spanish_Insolvency_Law_by_Royal_DecreeLaw_112014__September_2014.html
http://www.cuatrecasas.com/publications/Legal_Flash__Amendment_of_the_Spanish_Insolvency_Law_by_Royal_DecreeLaw_112014__September_2014.html
http://www.cuatrecasas.com/publications/Legal_Flash__Amendment_of_the_Spanish_Insolvency_Law_by_Royal_DecreeLaw_112014__September_2014.html
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Decree-Law 4/2014”), which was approved by the Spanish Congress of Deputies and 

subsequently processed as a draft bill through the urgent procedure. During its 

parliamentary processing, several clarifying amendments were added to the text of the 

Royal Decree-Law, and the articles of the Insolvency Act were amended substantially in 

relation to the insolvency administration. 

Below we explain the most relevant new developments of Act 17/2014 compared to the 

text approved under Royal Decree-Law 4/2014. 

Notification of the commencement of negotiations (art. 5 bis of the Insolvency Act) 

Act 17/2014 clarifies that the suspension of enforcements through the submission of the 

notification under art. 5 bis Insolvency Act also affects non-judicial enforcements.4 

Therefore, judicial and non-judicial enforcements of assets or rights necessary for the 

continuity of the business or professional activity of the debtor cannot be commenced 

during the period between the submission of the notification to the court and the 

formalization of the refinancing agreement, the admission to procedure of the request for 

its approval, the adoption of an out-of-court agreement for payment, the obtaining of the 

majorities necessary for the admission to procedure of an early composition agreement 

proposal or the declaration of insolvency. 

Approval of refinancing agreements (Fourth Additional Provision of the Insolvency Act) 

Within the scope of the approval of refinancing agreements, Act 17/2014 amends four 

aspects of the Fourth Additional Provision of the Insolvency Act:5 

(a) Creditors for labor claims are excluded from the concept of creditors of financial 

liabilities. This provision already placed creditors for commercial transactions and 

creditors of public law liabilities outside this group. 

(b) It clarifies the system established for majorities in agreements with a syndication 

clause. It states that the vote in favor of 75% of the liabilities of the agreement (or 

any lower majority decided in the agreement) would be considered when 

calculating the majorities necessary for the approval and for the extension of its 

effects to dissenting creditors. 

(c) Creditors that have signed the agreement are allowed to request its approval (this 

right was previously restricted to debtors). 

(d) A period of 30 days is established for the judge to hand down a judgment on any 

opposition to the approval of the agreement. 

 

 

                                                        
4  The commercial Judges and court clerks of Catalonia have pronounced along these lines (as seen from the 

resolutions adopted at their seminar on July 3, 2014), considering that the stoppage of the exercise of an in 

rem action will affect judicial and non-judicial enforcements handed down, in any case, over assets necessary 

for the activity of the debtor. 

5  The provisions in sections (a) and (b) have been included for the composition agreements in Royal Decree-

Law 11/2014, of September 5, on urgent measures in insolvency matters. 
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Insolvency administration system 

To guarantee that persons performing the role of the insolvency administration have the 

knowledge and experience necessary for carrying out their task, and to encourage and 

foster quality, diligence and agility in the performance of the duties entrusted to them, 

Act 17/2014 amends the regulation of the insolvency administration system in depth. 

First, those acting as insolvency administrators must meet certain requirements to be 

established by regulations and which will refer to passing tests or courses on specific 

knowledge. They will also have to register in section four of the Public Insolvency 

Register, created for this purpose. 

The procedure for designating the insolvency administration is also amended, 

establishing a correlative rotation system, which judges in large-scale insolvencies can 

change when they deem that an alternative profile exists that, due to their specialization 

or prior experience, is more in line with the characteristics of the insolvency. In the case 

of connected insolvencies, the judge can appoint to the extent possible a single 

insolvency administration with several delegated assistants. 

Regarding this body’s duties, Act 17/2014 compiles those already attributed throughout 

the Insolvency Act in one article, differentiating between duties (i) of a procedural 

nature, (ii) of the debtor or its corporate bodies, (iii) of a labor nature, (iv) relating to 

creditors’ rights, (v) to report and evaluate, (vi) of the realization of value and 

liquidation, and (vii) of the clerk’s office. 

The insolvency administration’s remuneration system has also been subject to reform. 

On the basis of the principle of efficiency, a levy is established (to be approved by 

regulations) depending on the number of creditors, the joinder of insolvencies and size of 

the insolvency, which will accrue as the mentioned duties are carried out, and which the 

judge may reduced if the insolvency administration does not fulfill its obligations, delays 

performance of them or produces deficient quality in its work. 

 

ROYAL DECREE-LAW 11/2014, OF SEPTEMBER 5, ON URGENT MEASURES IN 

INSOLVENCY MATTERS 

Royal Decree-Law 11/2014, of September 5, on urgent measures in insolvency matters, 

introduces important reforms into the Insolvency Act regarding composition agreements 

and insolvency liquidation to facilitate the continuity of financially viable companies. 

Among other amendments, it extends to the composition agreement some rules of the 

refinancing agreements; it permits extending certain effects of the composition 

agreement to privileged creditors, including those of public law; and it introduces 

measures for making the transfer of the insolvent company’s production units more 

flexible, regulating labor and social security matters. 

Below is the link to our legal flash on the main new developments in Royal Decree-Law 

11/2014: Legal Flash-Corporate, Commercial and Litigation. New reform on the 

Insolvency Act 

http://www.cuatrecasas.com/publications/Legal_Flash__Amendment_of_the_Spanish_Insolvency_Law_by_Royal_DecreeLaw_112014__September_2014.html
http://www.cuatrecasas.com/publications/Legal_Flash__Amendment_of_the_Spanish_Insolvency_Law_by_Royal_DecreeLaw_112014__September_2014.html
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CASE LAW 

SUPREME COURT RULING OF JULY 21, 2014, NO. 401/2014: RESCISSION OF NON-

CONTEXTUAL MORTGAGE GRANTED IN FAVOR OF GROUP COMPANY 

Rescission of an extension to a mortgage granted by the insolvent company securing a 

preexisting debt of a company of its group 

The insolvency administrator filed an insolvency reintegration action to rescind a 

transaction extending a mortgage the insolvent company had granted to secure a debt of 

a company of its same group. The original mortgage guarantee was not subject to the 

rescission action because it had been granted prior to the two-year period before the 

declaration of insolvency established under article 71 of the Insolvency Act. The 

commercial judge declared the mortgage extension to be rescinded. The provincial court 

of appeal confirmed the first-instance judgment. The company benefiting from the 

guarantee filed an appeal with the Supreme Court alleging that the insolvent company 

(non-debtor mortgagor) had received indirect benefit because it belonged to the same 

group as the debtor. The Supreme Court set aside the appeal. 

The significance of this judgment is that the Supreme Court, based on the doctrine of its 

judgment of April 30, 2014 (concluding that the simultaneous or contextual guarantee 

granted with the concession of the credit in favor of a company of the group is for value, 

unless proven otherwise6), believed that this case was different because no 

corresponding provision existed in favor of the mortgagor. No contextual situation or 

simultaneity of acts or agreements existed enabling the transaction to be classified as 

being for value. In this case, Supreme Court considered that, as the non-debtor 

mortgagor received nothing in exchange, the transaction of extending the mortgage was 

an act of disposal free of charge. Moreover, the guarantee was provided over preexisting 

obligations. It was a mortgage for the recognition of debt and extension of mortgage 

guarantee; it did not secure, for example, obligations of future supply. Consequently, the 

guarantee was to be rescinded, either because the circumstance existed of article 71.2 of 

the Insolvency Act,7 on being a guarantee free of charge, or because it was a question of 

securing preexisting obligations without the presumption of prejudice having been 

destroyed (art. 71.3.2 of the Insolvency Act8). 

SUPREME COURT RULING OF JULY 10, 2014, NO. 192/2014: CREDIT ARISING FROM AN 

INTEREST SWAP IS AGAINST THE INSOLVENCY ESTATE IF THE AGREEMENT IS TERMINATED 

IN THE INTEREST OF THE INSOLVENCY 

Any restitution and compensation agreed by the judge when the swap agreement is 

                                                        
6  A note on this judgment is found in our newsletter on restructuring for July 2014, available through the 

following link: Restructuring newsletter July 2014 

7  It contains a presumption of prejudice, not admitting evidence to the contrary, in the event of acts of 

disposal that are free of charge. 

8  Patrimonial damage is presumed, unless proven otherwise, in the event of the constitution of in rem 

guarantees in favor of preexisting obligations. 

http://www.cuatrecasas.com/publications/Newsletter_Restructuring__July_2014.html
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terminated in the interest of the insolvency will be charged to the insolvency estate 

This decision was handed down on the classification in insolvency for credits arising from 

several interest-rate-swap agreements that the commercial court terminated in the 

interest of the insolvency in application of article 61.2 of the Insolvency Act. The first-

instance body classified the financial institutions’ rights to restitution and compensation 

due to the termination of the agreements as credits against the insolvency estate. The 

provincial court of appeal amended this classification, considering that the provisions 

were applicable (in the wording in force at the time) of section 2 of article 16 of Royal 

Decree-Law 5/2005, of March 11, on urgent reforms for fostering productivity and 

improving public procurement (“Royal Decree-Law 5/2005”) and considered them to 

be insolvency credits. 

The Supreme Court considers that article 16.2, by referring to termination subsequent to 

the declaration of insolvency, refers to article 62.4 of the Insolvency Act, which is not 

applicable to the case because it considers as a determining factor that the non-

fulfillment being prior or subsequent to the declaration of the insolvency is an aspect that 

is irrelevant when termination has been declared in the interest of the insolvency and not 

due to any non-fulfillment of the insolvent party. As a result, the rule that should be 

applied, as the commercial court did, was that of paragraph two of article 61.2 of the 

Insolvency Act, enabling the judge to order termination in the interest of the insolvency 

when no arrangement exists and to order the relevant restitution and compensation to 

be charged to the insolvency estate. 

The judgment contained the dissenting vote of the Honorable Judge Rafael Saraza 

Jimena, with which the Honorable Judge Ignacio Sancho Gargallo agreed, in relation to 

the consideration of the interest rate swap agreement as an agreement giving rise to 

reciprocal obligations. The Supreme Court assumed this condition in its decision. 

However, in the dissenting vote, it was stated that in the case examined, multiple 

financial transactions do not exist under a contractual netting agreement enabling 

application of Royal Decree-Law 5/2005. In their opinion, the interest rate swap was a 

single financial transaction, despite periodical successive liquidations taking place in 

time. Therefore, they understood that the rules of the Insolvency Act, and not those of 

Royal Decree-Law 5/2005, should be used to determine the nature of the credit. 

As the Supreme Court judgments of January 8 and 9, 2013 did, the senior judges 

claimed that these agreements did not include any functional synalagma that, together 

with genetic synalagma, is inherent in agreements with reciprocal obligations and, 

therefore, that article 61.2 of the Insolvency Act, established for agreements with 

reciprocal obligations, would not be applicable. 

They considered that the credit resulting from the early liquidation of the swap 

agreement should be classified as insolvency credit. 

SUPREME COURT RULING OF JULY 8, 2014, NO. 361/2014: CLASSIFICATION OF THE 

CREDIT OF THE LENDER IN THE INSOLVENCY OF THE JOINT-AND-SEVERAL GUARANTOR 

The lender’s credit in respect of the joint-and-several guarantor declared insolvent is 
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contingent unless existence of payments due, but not made by the main debtor, is 

proven. Non-payment by the main debtor functions as a condition precedent in respect of 

the creation of the insolvent company’s obligation 

This judgment dealt with the recognition of a credit in the insolvency of the joint-and-

several guarantor. Lower court rulings on insolvency case law have differed regarding 

this issue, some considering the credit as contingent if the main debtor has fulfilled its 

obligations, while others, focusing on the joint-and-several nature of the security, have 

concluded that the credit should be recognized as ordinary regardless of the main 

debtor’s fulfillment or otherwise.  

In this judgment, the Supreme Court upheld the same criteria as in the former decisions, 

concluding that the lender’s credit against the joint-and-several guarantor in the 

insolvency is contingent, unless existence is proven of payments due but not made by 

the main debtor. The security, even if agreed jointly and severally, is not only accessory 

but also subsidiary, and to claim against the guarantor, a non-fulfillment of the main 

debtor is needed (in this case, the main debtor had met its payment). As long as there is 

no non-payment, the lender’s credit against the joint-and-several guarantor should be 

recognized in the insolvency as a contingent credit. The non-payment of the main debtor 

is a condition precedent in respect of the creation of the insolvent company’s obligation 

and, therefore, article. 87.3 of the Insolvency Act9 is applicable. As a result, if the credit 

against the main debtor in not enforceable, normally for not having matured, the 

condition of the non-fulfillment of the main debtor is not met and the credit against the 

joint-and-several guarantor must be recognized as contingent in the insolvency of the 

latter. 

 

BARCELONA COMMERCIAL COURT NO. 9 RULING OF SEPTEMBER 8, 2014: 

CLASSIFICATION OF THE REMAINING CREDIT AFTER THE CANCELATION OF A SECOND-

RANKING MORTGAGE THROUGH AN ASSIGNMENT IN LIEU OF PAYMENT (DACIÓN EN 

PAGO) IN RESPECT OF THE CREDITOR OF THE FIRST MORTGAGE  

The remaining credit after the cancelation of its guarantee through an assignment in lieu 

of payment (dación en pago) in favor of a creditor with a lower-ranking guarantee is an 

ordinary credit and cannot be subject to a new classification 

After the assignment in lieu of payment (dación en pago) of several properties owned by 

the insolvent company was agreed in favor of the banking entities whose credit was 

secured with a first-ranking mortgage, the Spanish tax authorities (“AEAT”), holder of a 

second-ranking mortgage over the same properties in guarantee of a payment deferral, 

requested amendments to the definitive texts and that the unpaid tax credit charged to 

the mortgage security should become classified 50% as credit with general privilege and 

50% as ordinary credit. With the adjudication, the cancelation of the charges and 

                                                        
9  According to this precept, “credits subject to a condition precedent (…) will be recognized in the insolvency as 

contingent credits with no inherent quantum and with the classification that corresponds (…).” 
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encumbrances was ordered (including the second-ranking mortgage), and the remaining 

unpaid tax credit was classified as ordinary credit (100%). 

The court admitted this was an arguable matter, with no legal precedents dealing with it 

directly and with disagreeing doctrinal opinions: some consider that the credit should be 

classified according to its ranking (with general privilege and ordinary), while others 

believe that the credit is ordinary. The judgment opted for the latter view, stating that 

when article 155.4 of the Insolvency Act10 states that the remaining credit will be 

classified correspondingly, this does not mean a new classification, as this already took 

place and was exhausted in the insolvency administration report. Thus, if the tax credit 

was classified throughout the report as a credit with special privilege, and the AEAT did 

not oppose it or request any subsidiary classification of the remainder, it cannot now 

seek its reclassification as a credit with general privilege. Privileges should be interpreted 

restrictively and a tax credit cannot be doubly privileged. As a result, it dismissed the 

AEAT’s complaint and classified the remaining tax credit not covered by the in rem 

guarantee as 100% ordinary. 

  

BARCELONA COMMERCIAL COURT NO. 7 ORDER OF AUGUST 28, 2014, APPEAL 

666/2014, AND BARCELONA COMMERCIAL COURT NO. 3 RULING OF JULY 29, 2014, 

APPEAL 566/2014: COURT-SANCTION OF REFINANCING AGREEMENTS SUBSEQUENT TO 

ROYAL DECREE-LAW 4/2014 AND EXTENSION OF THE EFFECTS TO DISSENTING ENTITIES 

First decisions on the court-sanction of refinancing agreements and extension of effects 

to dissenting entities under the new text of the Fourth Additional Provision, and analysis 

of the concept of disproportionate sacrifice when there is opposition to the agreement 

We emphasize these decisions, as they are some of the first on the court-sanction of 

refinancing agreements adopted after Royal Decree-Law 4/2014 came into force, 

substantially amending the regulation of these types of agreements and, particularly, the 

extension of the effects of the court-sanctioned agreement to non-adhering and 

dissenting financial institutions. 

In the first, the refinancing agreement for which court approval was requested 

established two different systems depending on whether they were dissenting entities or 

entities signing the agreement. For the former, the agreement established a general 

system considering, inter alia, the following measures: a grace period and a uniform 

repayment scheme with a new maturity term of six years, the maintenance of working 

capital credit lines, the conversion into loans of the confirming lines and the conversion 

into participating loans, loans with capitalizable interest and subordinated loans, and the 

power to convert the credits into share capital. For the entities signing the agreement, a 

special system was regulated containing the same measures as the general system, but 

                                                        
10  According to this precept, the judge can authorize assignment in payment of assets and rights affected by 

credits with special privilege to the privileged creditor, or any person the latter might designate, providing 

the special privilege is fully satisfied as a result or, where applicable, “the rest of the recognized credit stays 

within the insolvency with the corresponding classification.” 
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with the following amendments: the grace period was reduced to four years, new cash 

injections was granted through factoring, and those entailing the partial conversion into 

loans of the confirming lines and the novation of the bilateral working capital 

agreements. 

The senior judge first examined the requirements under the Fourth Additional Provision 

of the Insolvency Act for the approval of the refinancing agreements and for the 

extension of their effects. She verified that the necessary majorities to such end were 

reached (the agreement was signed by virtually 99% of the financial liabilities), as 

reflected in the group auditor’s certificate, and that the agreement and the documents 

attached to it had been placed on public record. She then approved the refinancing 

agreement, approval which, as she stated, had the effect of a transaction of a legal 

nature and, subsequently, rendered the effects of res judicata, ordered the extension of 

the general system of the agreement to the dissenting entities and the suspension of the 

individual enforcements that had started, and agreed the non-rescindable nature of the 

court-sanctioned agreement. She stated that she had not assessed whether a 

disproportionate sacrifice existed for the dissenting entities because, since the reform 

enacted by Royal Decree-Law 4/2014, judges should limit themselves to verifying 

whether the request complies with the mentioned requirements and, if so, approve the 

agreement and extend its effects to dissenting third parties, leaving the analysis of a 

possible disproportionate sacrifice for the case of an opposition to the agreement (as in 

the judgment summarized below). 

The second ruling decided on the opposition of the ruling on the court-sanction of a 

refinancing agreement submitted by two dissenting creditors to which some effects of the 

agreement had been extended under the Fourth Additional Provision of the Insolvency 

Act (in the wording given by Royal Decree-Law 4/2014). Specifically, the ruling 

established the extension of the following regarding credits and guarantee lines that the 

insolvent company had subscribed with the non-signing entities:11 (i) a grace period of 

almost four years, (ii) debt relief in respect of any default interest accrued, (iii) the 

maintaining of the drawdown limits and conditions, (iv) the reduction of limits (in the 

guarantee lines), and (v) the extension of the early cancelation conditions agreed. The 

ruling also established the suspension of individual enforcements commenced by 

dissenting entities in relation to the agreements affected and the prohibition on 

commencing them. 

The dissenting entities’ opposition was based on the agreement imposing a 

disproportionate sacrifice on them, due to the (i) non-application to dissenting entities of 

the new guarantees the agreement granted the rest of the financial creditors subscribing 

the refinancing, (ii) amendments the initial loans would undergo, (iii) effect the 

agreement could have on the solvency of the companies comprising the corporate group 

signing it, (iii) manner in which this affected the expectations of recovering their credit, 

and (iv) sacrifice involved in the suspension of the individual enforcements. 

                                                        
11  These entities represented 4.35% of the total amount refinanced, and approximately 12.5% of the credit 

tranche and 12% of the guarantee line tranche of the refinancing agreement. 
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Before assessing these arguments, the court described the refinancing agreement system 

under the Insolvency Act since its appearance in Royal Decree-Law 3/2009 up to the 

reform enacted by Royal Decree-Law 4/2014, emphasizing the concept of 

disproportionate sacrifice for the dissenting entity.12 It concluded that the lack of a legal 

definition made it necessary to first ascertain whether any sacrifice existed for the 

dissenting entity in accordance with measurably objective parameters and, second, 

whether the sacrifice was disproportionate, for which the position in which the dissenting 

creditor found itself would have to be compared to that of the creditors adhering to the 

agreement. 

In respect of the former, it was clear to the judge that a sacrifice existed for the 

dissenting entities because the financial instruments affected would have matured if the 

agreement had not been approved. The judgment then evaluated the impact of the 

effects agreed on the debt of the dissenting entities. As regards the grace period, it 

considered that although the dissenting entities were obliged to extend the maturity date 

of their agreements, their repayment plans were also extended, enabling them to 

gradually reduce the risk until the end of the grace period. As regards the debt relief on 

default interest, the senior judge understood that this did not involve any 

disproportionate sacrifice, because the signing creditors with which an agreement was 

reached accepted not to make any petitions during the negotiation of the agreement, and 

because in a scenario of insolvency, this interest would be classified as subordinated 

credit. Finally, the decision analyzed the possible sacrifice involved in the commitment 

assumed by the companies of the group to constitute guarantees (in rem and personal) 

in favor of the signing entities. The judge concluded that the grant of guarantees did not 

alter the system of guarantees of the debt of the dissenting entities, which did not enjoy 

them. She also recognized that the grant of complementary guarantees in favor of the 

party acquiring new risks or contributing more money or new guarantee or credit lines 

was reasonable and proportionate. She understood that guarantees function as an 

incentive for fostering refinancing and that it is not disproportionate for the system of 

guarantees of the adhering creditors to be better than that of the dissenting entities. 

Furthermore, in a scenario of insolvency, the ordinary creditor’s expectancy of recovery 

is reduced percentage-wise, whereas the aim of the feasibility plan and refinancing 

agreement of the case was the payment of virtually all the dissenting entities’ risks. She 

also failed to observe any disproportionate sacrifice in the suspension of the 

enforcements of the dissenting entities, as this was an effect established by law and 

because, on the periods of the debt being extended by virtue of the agreement, the 

                                                        
12  The first reference in Spanish insolvency legislation to refinancing agreements appeared in Royal Decree-Law 

3/2009, of March 27, on urgent measures on tax, financial and insolvency issues in view of financial 

development, drafting the Fourth Additional Provision and setting forth within such feature those agreements 

meeting certain formal and material requisites. These agreements had a specific, more restricted system of 

insolvency reintegration and their effects only affected those who had been a party to the agreement. In the 

reform of the Insolvency Act implemented by Act 38/2011, of October 10, on the Reform of the Insolvency 

Act, court-sanction was allowed of agreements reached with creditors when specific formal and material 

requisites are met, and extension was allowed of certain effects to dissenting entities when the threshold of 

adhesions required to such end was met. This rule introduced the concept of disproportionate sacrifice into 

the imposition of effects, the control of which was in the hands of the commercial judge in an initial 

assessment. Royal Decree-Law 4/2014 eliminated this ex officio control on the part of the judge and 

transferred the burden of evidencing the disproportionate sacrifice to the dissenting entity. 
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credits would not be enforceable and, therefore, one requirement enabling enforcement 

would be missing. 

Based on this, the court dismissed the opposition and confirmed the approval of the 

refinancing agreement and extension of the mentioned effects to the dissenting entities. 

 

MADRID COMMERCIAL COURT NO. 1 RULING OF JUNE 10, 2014, PROCEEDINGS NO. 

595/2013: THE INEFFICACY OF THE COMPOSITION AGREEMENT DUE TO NON-

FULFILLMENT RENDERS THE DEBT RELIEF AGREED VOID OF EFFECT 

When an composition agreement is terminated due to non-fulfillment and the 

disappearance is declared of its effects over the credits, the affected credits will be 

recognized for their original amount, and the definitive texts will include the fraction 

pending of payment, even if the resulting amount after applying the debt relief agreed 

has been paid in full 

This judgment questioned how credits affected by debt relief in the composition 

agreement should be calculated in the list of creditors prepared by the insolvency 

administration when the composition agreement is terminated due to the declaration of a 

non-fulfillment under article 140 of the Insolvency Act. 

In the case examined, a banking entity that had adhered to the composition agreement 

proposal involving a grace period of one year and debt relief of 25% opposed the 

updating of the definitive texts made after the non-fulfillment of the composition 

agreement. The insolvency administration had considered that the termination of the 

effects of the composition agreement by opening the liquidation phase could not affect 

credits whose amount had been paid in full in application of the grace periods and debt 

relief agreed. 

However, the court considered that the Insolvency Act does not (i) differentiate between 

the possible causes determining the non-fulfillment of the composition agreement, or (ii) 

discriminate between the effects of such non-fulfillment in respect of the creditors 

affected by it and those that are not. The non-fulfillment in itself does not pre-judge the 

possibility of the creditors having their credits paid in the liquidation phase. The contrary 

would imply a collection privilege for creditors with partially paid credits, void of any 

legal support. 

Finally, the judgment clarified that the application of the payment rule of article 157.2 of 

the Insolvency Act (“ordinary credits will be paid pro rata”) must be interpreted in the 

sense that the opposing entity will not receive anything in liquidation until all the 

remaining ordinary creditors appearing in the definitive texts have received at least 75% 

of their credit. 
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OTHER DOCUMENTS OF INTEREST 

EUROPEAN COMMISSION COMMUNICATION: GUIDELINES ON STATE AID FOR 

RESCUING AND RESTRUCTURING NON-FINANCIAL UNDERTAKINGS IN DIFFICULTY  

The Official Journal of the European Union of July 31, 2014, published the European 

Commission Guidelines establishing the conditions under which state aid for rescuing and 

restructuring non-financial undertakings in difficulty can be considered compatible with 

the domestic market. The Commission has been applying these Guidelines since August 

1. The text of the Commission Communication can be seen at: 

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:C:2014:249:FULL&from=EN  
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