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Professional Liability Policies Do Not 
Cover Breach of Contract Damages
The United States District Court for 
the Southern District of Ohio has 
held that a breach of an employment 
contract by a failure to transfer 
stock was not a covered securities 
claim under a D&O policy and that 
professional liability policies do not 
cover damages from a breach of 
contract.  Newman v. XL Specialty 
Ins. Co., No. C-1-06-781 (S.D. Ohio 
Sept. 24, 2007).  Wiley Rein LLP 
represented the insurer in the case.

A former employee had entered into an 
employment contract with the insured 
company, pursuant to which he was 

to receive shares of the company’s 
stock.  The company later fired him 
without transferring the stock.  The 
former employee arbitrated his claims 
based on alleged violations of the 
employment contract, but the company 
did not defend the arbitration hearing.  
The arbitration hearing resulted in an 
award in favor of the former employee.  
A federal district court then entered a 
default judgment against the company 
that confirmed the arbitration award 
after the company failed to pay the 
judgment.  The company did not 

continued on page 9

Marc E. Rindner Joining Wiley Rein
Wiley Rein is pleased to announce 
that litigator Marc E. Rindner 
will join the firm on November 1 

as a partner in the Insurance 
Practice’s Professional Liability 
group.  Mr. Rindner brings 
extensive experience representing 
some of the nation’s largest 
insurance companies on coverage 
issues and in litigation relating to 
professional liability policies.  

Mr. Rindner received his J.D., 
magna cum laude, from the 
Washington College of Law at 
American University.  Before 
joining private practice he served 
as an Assistant United States 
Attorney for the District of 
Columbia and was a Law Clerk 
for the Honorable John A. Terry 
of the District of Columbia Court 
of Appeals.   
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The United States District Court 
for the Northern District of Ohio, 
applying Ohio law, has held that 
an insured v. insured exclusion in a 
D&O policy does not bar coverage 
for a suit by six shareholders of the 
policyholder company alleging breach 
of fiduciary duty, even though one of 
the six plaintiffs was a former director 
of the company.  Home Federal 
Savings & Loan Assoc. of Niles v. 
Federal Ins. Co., 2007 WL 2713060 
(N.D. Ohio Sept. 14, 2007).  The court 
held instead that the exclusion barred 
coverage only for the portion of the 
claim allocable to the former director.

The insured v. insured exclusion in 
the D&O policy at issue excluded 
coverage for all “Loss on account 
of any D&O Claim or Insured 
Organization Claim (a) brought or 
maintained by or on behalf of any 
Insured. . . .”  The policy defined 
“D&O Claim” to mean “a civil 
proceeding commenced by the 
service of a complaint or similar 
pleading . . . against any Insured 
Person.”  The policy further provided 
for an allocation in the event a Claim 
gives rise to “Loss that is covered by 
this Policy and also Loss that is not 
covered by this Policy.”

In the underlying action, six 
shareholders brought suit against the 
company’s directors and officers, 
alleging that the directors and officers 
breached their fiduciary duties.  One 
of the six shareholder plaintiffs was 
a former director of the company.  

The insurer denied coverage for 
the entirety of the suit based on the 
insured v. insured exclusion, and the 
company brought this coverage action 
in response.

The court first held that the plain 
language of the exclusion barred 
coverage for litigation by the former 
director.  In so holding, it rejected the 
argument that the insured v. insured 
exclusion should be read only to 
bar coverage for “collusive” suits.  
The court found this argument 
“unpersuasive” and ruled that it must 
apply the exclusion “as written” rather 
than in accord with an alleged purpose 
to exclude only collusive suits.  The 
court also rejected the argument that 
the exclusion should not apply to a 
suit by a former director when that 
individual is suing as a shareholder 
and not in his capacity as a former 
director.  The court reasoned that 
“[n]othing in the policy’s terms 
distinguishes among the various 
capacities [in which] an insured could 
bring a claim.”

The court held that the claim against 
the five uninsured shareholders was 
covered, and the allocation provision 

of the policy should apply to address 
the non-covered claim by the former 
director.  The court opined that 
each of the plaintiffs could have 
brought suit separately and that, as 
such, each of their severable actions 

constitutes a separate “claim” under 
the policy.  The court then adopted the 
reasoning in Level 3 Communications 
v. Federal Insurance Co., 168 F.3d 
956 (7th Cir. 1999), and Federal 
Insurance Co. v. Infoglide Corp., 
2006 WL 2050694 (W.D. Tex. July 18, 
2006), which held that the allocation 
provision governed coverage for 
the portions of a suit brought by 
noninsured plaintiffs.  The court held 
that in the alternative, the policy was 
ambiguous and therefore provided 
coverage for the suit as brought by the 
remaining shareholder plaintiffs.  

I v. I Exclusion Does Not Bar Coverage Where One 
of Six Plaintiffs in Underlying Litigation Is Insured; 
Allocation Required 

t h e  c o u r t  h e l d  t h at  t h e  c l a i m  a g a i n s t  t h e  f i v e 

u n i n s u r e d  s h a r e h o l d e r s  w a s  c o v e r e d ,  a n d  t h e 

a l l o c at i o n  p r o v i s i o n  o f  t h e  p o l i c y  s h o u l d  a p p ly 

t o  a d d r e s s  t h e  n o n - c o v e r e d  c l a i m  b y  t h e  f o r m e r 

d i r e c t o r .  
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Insurer May Not Rely on Contents of Underlying Answer in 
Determining Coverage; Management Carveback in E&O 
Exclusion Applies to Customer Suit

The United States District Court for 
the Southern District of New York, 
applying New York law, has granted in 
part and denied in part a policyholder’s 
motion for partial summary 
judgment seeking reimbursement and 
advancement of defense costs.  Carlin 
Equities Corp. v. Houston Casualty 
Co., 2007 WL 2456958 (S.D.N.Y. 
Aug. 24, 2007).  The court held that 
(1) only the policyholder corporation, 
an officer and an employee were 
insured under the policy; (2) the 
underlying complaint alleged facts 
bringing the complaint within the 
scope of the policy’s coverage, and 
the insurer was not entitled to rely on 
denials in the policyholder’s answer 
to the underlying complaint to prove 
otherwise for purposes of determining 
its obligation to advance defense costs; 
and (3) the management carveback in 
an “Errors and Omissions Exclusion 
(with Management Carveback)” 
precluded application of the 
exclusion to the policyholder and an 
officer of the policyholder, but that 
the exclusion barred coverage for a 
nonmanagement employee.  

The insurer issued a claims-made 
directors, officers, and private 
organization liability policy to a 
securities brokerage firm that “allows 
qualifying individuals to trade broker-
dealer capital.”  The policy provided 
specified coverage for “Insured 
Persons,” including “past, present or 
future director[s], officer[s], managing 
member[s], or Employee[s] of the 
Insured Organization,” as well as the 
“Insured Organization,” which was 

defined to include the brokerage firm 
and its subsidiaries.  The policy further 
contained an “Errors and Omissions 
Exclusion (with Management 

Carveback).”  The management 
carveback stated that the exclusion for 
errors and omissions does not “apply 
to Loss, including Defense Costs, in 
connection with any Claim against 
an Insured Person who is a director 
or officer of the Insured Organization 
to the extent that such Claim is for a 
Wrongful Act by such Insured Person 
who is a director or officer of the 
Insured Organization in connection 
with the management or supervision 
of any division, Subsidiary or group of 
the Insured Organization offering any 
of the aforementioned services.”

The brokerage firm, a number of 
related entities, an officer of the 
brokerage firm and an employee of 
the brokerage firm were sued by a 
day-trading customer who alleged 
that they had improperly authorized 
him to trade as a broker-dealer 
and encouraged him to trade at 
inappropriate levels of volume and 
risk.  The brokerage firm sought 
advancement of defense costs from 
the insurer in connection with the 
underlying action.  The insurer denied 
coverage, and the brokerage firm filed 

suit seeking prospective advancement 
of defense costs and reimbursement 
of costs already incurred in the 
underlying action. 

The court first turned to the status of 
the various parties seeking coverage.  
The insurer and the brokerage firm 
agreed that the brokerage firm and the 
officer defendant were insureds under 
the policy.  The court further held that 
the employee defendant was an insured 
under the policy but that the other 
entity defendants were not “Insured 
Organizations” under the policy 
because they were not so named in the 
policy or listed as subsidiaries in the 
brokerage firm’s renewal application.

The court next held that the underlying 
complaint alleged “Wrongful Acts” 
against the individual defendants.  
With respect to the officer defendant, 
the court held that he was both 
alleged to be an officer and to have 
committed the acts described in 
the complaint within that capacity.  
With respect to the employee 
defendant, the court held that “[t]he 
combination of [his] ‘affiliation’ with 
[the brokerage firm] and his making 
the representations complained 
of to [the underlying plaintiff] 

continued on page 11

t h e  c o u r t  a l s o  n o t e d  t h at  t h e  t e r m s  “ d i v i s i o n ” 

a n d  “ g r o u p ”  i n  t h e  c a r v e b a c k  w e r e  “ c l e a r ly 

a m b i g u o u s ”  a n d  “a n y  a m b i g u i t y  w i t h i n  t h e  p o l i c y 

s h o u l d  b e  r e s o lv e d  i n  f a v o r  o f  t h e  i n s u r e d . ”  
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The United States Bankruptcy Court 
for the Southern District of New 
York granted preliminary injunctions 
ordering a directors and officers 
liability insurer to advance defense 
costs, despite the fact that the insurer 
had denied coverage, and without 
adjudicating the coverage defense.  
Axis Reinsurance Co. v. Bennett et 
al., Adv. No. 07-01712 (S.D.N.Y. 
Bankr. Aug. 31, 2007); Grant v. Axis 
Reinsurance Co., Adv. No. 07-2005 
(S.D.N.Y. Bankr. Sep. 11, 2007).  
The bankruptcy court applied New 
York law and relied heavily on the 
case In re WorldCom, Inc. Securities 
Litigation, 354 F. Supp. 2d 455 
(S.D.N.Y. 2005).  

The insurer issued an excess directors 
and officers liability insurance policy 
to Refco, Inc.  The policy included 
a warranty letter stating that “[n]o 
person(s) or entity(ies) proposed for 
this insurance is cognizant of any 
fact, circumstance, situation, act, 
error or omission which he/she/it 
has reason to suppose might afford 
grounds for any Claim, as such term 
is defined within the Policy, such as 
would fall within the scope of the 
proposed insurance.”  The policy 
also contained a prior-knowledge 
exclusion that provided that “[i]n 
consideration of the premium 
charged, it is agreed that this 
Policy does not respond to Claims 
based upon, arising out of, directly 
or indirectly resulting from, in 
consequence of, or in any way 
involving any fact, circumstance, 
situation, transaction or event, which 
as of the inception date of the Policy 

Period, any Insured had knowledge 
and had reason to suppose might give 
rise to a Claim that would fall within 
the scope of the insurance afforded 
by this Policy.”  

The policy incepted on the date 
of Refco’s initial public offering.  
Two months after the IPO, Refco 
announced that its financial 
statements had failed to disclose 
the existence of a large related-
party receivable and therefore were 
unreliable.  Specifically, the company 
disclosed that an entity controlled by 
Refco’s then-CEO Phillip Bennett 
owed Refco approximately $430 
million, and that this amount may 
have represented the Bennett-
controlled entity’s assumption of 
uncollectible debt owed to Refco.  
The company entered bankruptcy 
shortly thereafter.  Numerous lawsuits 
followed, including securities fraud 
litigation against certain former 
directors and officers.  In addition, 
Refco’s former CEO, CFO and 
President were indicted on federal 
securities fraud and other charges. 

Neither the primary policy nor the 
underlying excess policy contained 
warranties or prior-knowledge 
exclusions.  After the underlying 
insurers exhausted their limits 
through payment of defense costs, 

the excess insurer filed an adversary 
proceeding in the Refco bankruptcy 
case, seeking a declaration that it 
owed no coverage to the directors 
and officers in light of the warranty 

letter and prior-knowledge exclusion.  
Certain former directors moved to 
dismiss the complaint, contending 
that the facts needed to adjudicate 
the coverage action overlapped with 
facts in the underlying actions and 
should be decided in the underlying 
actions.  In addition, the indicted 
defendants moved to dismiss or stay 
the complaint in light of their pending 
criminal trial.  Finally, certain 
officers filed a counterclaim for 
injunctive relief seeking advancement 
of defense costs and filed a motion 
for a preliminary injunction ordering 
the insurer to advance defense costs.  
Specifically, the officers pointed to 
a provision in the primary policy, 
to which the excess insurer’s policy 
followed form, which provided that 
“[t]he Insurer will pay covered 
Defense Costs on an as-incurred 
basis.  If it is finally determined 
that any Defense Costs paid by the 
Insurer are not covered under this 
Policy, the Insureds agree to repay 
such non-covered Defense Costs to 
the Insurer.”  The officers contended 

continued on page 8

t h e  c o u r t  o p i n e d  t h at  d i r e c t o r s  a n d  o f f i c e r s 

p o l i c i e s  a r e  i n t e n d e d  t o  p r o v i d e  a d v a n c e m e n t  o f 

d e f e n s e  c o s t s  u n t i l  t h e  i n s u r e r  o b ta i n s  a  j u d i c i a l 

d e t e r m i n at i o n  o f  n o n c o v e r a g e .  

Bankruptcy Court Orders Advancement of Defense Costs 
Without Adjudicating Insurer’s Coverage Defenses
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A Single Suit Deemed to Include Multiple Claims, Only Some 
of Which Are Barred by a Prior Litigation Exclusion

The United States District Court for 
the Southern District of New York, 
applying New York law, has ruled 
that a single suit gave rise to multiple 
claims, many of which overlapped 
with prior litigation involving the 
policyholder, and has held that a prior 
litigation exclusion only applied to 
some of the claims in the current 
suit.  Pereira v. Nat’l Union Fire 
Ins. Co., 2007 WL 2509757 (S.D.N.Y. 
Sept. 5, 2007).

Although never cited by the 
court in its decision, the relevant 
policies define  “claim” to 
include both “a written demand 
for monetary or non-monetary 
relief” and “a civil . . . proceeding 
for monetary or non-monetary 
relief which is commenced 
by . . . service of a complaint 
or similar pleadings. . . .”  An 
excess insurer moved for summary 
judgment based upon the following 
prior litigation exclusion: “[The 
insurer] shall not be liable to make 
any payment for loss in connection 
with any claim made against any of 
the Insureds based on, arising out 
of, directly or indirectly resulting 
from, in consequence of, or in any 
way involving: (a) any prior and/or 
pending litigation as of July 6, 1998; 
or (b) any fact, circumstance or 
situation underlying or alleged in any 
prior and/or pending litigation as of 
July 6, 1998.”

The policyholder’s bankruptcy 
trustee brought an adversary 
proceeding alleging various 
wrongdoing, including excessive 
pay to its directors and officers and 

improperly paying dividends to some 
shareholders but not others when 
the company was insolvent.  Nearly 
all of these allegations were also 
at issue in an earlier suit filed by 
a shareholder in 1996, prior to the 
policyholder’s bankruptcy.  

After all but the primary carrier 
refused coverage for the adversary 
proceeding, the trustee obtained a 
judgment against the directors and 
officers and then pursued coverage 
under the policies.  The similarity of 
the adversary proceeding and the prior 
shareholder suit led the excess carrier 
to move for summary judgment based 
upon the prior litigation exclusion.

As an initial matter, the court 
rejected the contention of the trustee 
that the “based on, arising out of, 
directly or indirectly resulting from, 
in consequence of, or in any way 
involving” prefatory language of the 
exclusion was ambiguous.  The court 
reasoned that the exclusion merely 
lists a number of ways in which 
“possible relationships” between the 
suits could exist, while using “the 
critical conjunction ‘or.’”  As such, 
the court ruled that the exclusion 
unambiguously applied if any of the 
listed relationships existed.

Application of the exclusion, however, 
required the court to consider what 
constituted a “claim,” such that it could 
be compared to the prior litigation.  

In determining what constitutes a 
“claim,” the court never referenced the 
policies’ definitions.  Instead, the court 
cited New York common law and 
opined that a “claim” is “a demand 
made against the insureds for money 
damages.”  The court then reasoned 

that because the adversary proceeding 
had proceeded to a judgment, “each 
itemized amount . . . listed in the final 
judgment . . . constitutes a separate 
‘loss in connection with [a] claim.’”  
Without ever addressing the policies’ 
definitions of “claim,” the court opined 
that “a single lawsuit may contain 
several ‘claims’” and decided that 
a proper analysis would compare 
“the facts underlying the damages 
awards . . . with the facts alleged in” 
the prior suit.  

Following this analysis, the court 
held that most of the damage awards 
were based upon facts that were 
also at issue in the prior suit.  In 
this regard, the court concluded 
that it was not necessary for the 
insurer “to demonstrate a complete 
overlap between the claims and the 
alleged facts in order to preclude 
coverage.”  Some of the “claims,” 
however, were deemed not based on 
facts at issue in the prior litigation 
and, thus, not precluded by the prior 
litigation exclusion.  

w i t h o u t  e v e r  a d d r e s s i n g  t h e  p o l i c i e s ’  d e f i n i t i o n s  o f 

“ c l a i m , ”  t h e  c o u r t  o p i n e d  t h at  “a  s i n g l e  l a w s u i t  m ay 

c o n ta i n  s e v e r a l  ‘ c l a i m s ’ ”
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No Coverage for Claim Seeking Injunctive Relief and 
Damages Offset

Notice Provision in Excess Policy Held Ambiguous Pending 
Further Review 
The District Court for the Northern 
District of California, applying 
California law, has held that a 
provision contained in an excess 
D&O policy that required notice to 
the excess carrier within sixty days 
of a claim did not unambiguously 
apply to claims made against 
the insured company when the 
endorsement that provided coverage 
for the entity was not provided to the 
court.  Oakland-Alameda County 
Coliseum, Inc. v. Nat’l Union Fire 
Ins. Co. of Pittsburgh, PA, 2007 
WL 2506458 (N.D. Cal. Aug. 30, 
2007).  The court also ruled that 
the sixty-day notice provision 

was sufficiently conspicuous to be 
enforceable, if it were subsequently 
determined that the notice provision 
applied to the insured company.  
The court denied summary judgment 
to the insurer regarding the insured’s 
defense that failure to comply with 
the notice provision was equitably 
excused, stating that questions of 
fact precluded that determination on 
summary judgment.

This coverage dispute arose 
between one excess insurer and its 
policyholder.  The insured company 
had purchased primary and excess 
D&O liability insurance from one 

primary and eight excess insurers.  
No later than May 8, 1997, a sports 
team threatened litigation against 
the company.  On July 31, 1997, the 
company notified its broker of the 
threatened litigation.  The broker then 
forwarded this notice to the insurance 
wholesaler.  The excess insurer 
denied coverage based on a provision 
in its policy requiring that notice be 
provided within 60 days of the claim. 

The company first argued that the 
sixty-day notice provision applied 
only to claims made against directors 
and officers, but not against the 
insured entity.  The policy provided 

continued on page 7

The United States District Court for 
the Eastern District of Louisiana, 
applying Louisiana law, has held 
that an E&O policy does not provide 
coverage for a motion for injunctive 
relief or for a counterclaim seeking an 
offset from damages.  Moore v. State 
Farm Mut. Auto. Ins. Co., 2007 WL 
2462656 (E.D. La. Aug. 27, 2007).

The insureds were insurance agencies 
involved in litigation against an 
insurance company with which they 
had an agency agreement.  In the 
underlying litigation, the insurance 
company filed a motion for injunctive 
relief and filed a counterclaim 
asserting bad-faith breach of contract 
by the agencies and seeking an offset 

in the damages sought by the agencies.  
The insureds sought coverage 
under several policies, including a 
professional liability E&O policy.  

The E&O policy provided coverage 
for “all sums which the Insured 
shall become legally obligated 
to pay as damages because of any 
claim . . . arising out of . . . [a]ny 
negligent act, error, or omission 
in rendering or failing to render 
professional services for others in the 
Insured’s capacity as an Insurance 
Agent.”  The court held that the policy 
did not provide coverage because the 
insurance company in the underlying 
litigation sought only an injunction and 
an offset in damages, neither of which 

was an amount the insureds could 
“become legally obligated to pay.”  

The court also accepted the E&O 
insurer’s argument that the insurance 
company’s claim in the underlying 
litigation did not trigger coverage.  The 
insurance company claimed that the 
insureds improperly disclosed, in the 
course of the underlying litigation, 
confidential materials in violation of 
their agency contract.  The court held 
that even if the insurance company 
could be said to have made a claim for 
damages, coverage was not triggered 
because this claim did not arise out 
of errors or omissions in the insureds’ 
provision of professional services 
to others.  
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Notice Provision
(continued from page 6)

coverage for the entity through 
an endorsement, but neither 
the insurer nor the insured had 
provided a copy of the endorsement 
to the court.  The court therefore 
held that the endorsement was 
ambiguous because it was unable 
to examine the actual language 
of the endorsement in the context 
of the policy as a whole.  The 
court indicated that ambiguities 
would be construed in favor of the 
insured and denied the insurer’s 
motion, subject to reconsideration 
should a copy of the endorsement 
be provided. 

The court then considered the 
insured’s argument that the 
sixty-day notice provision was 
“unenforceable as insufficiently 
conspicuous” because the 
excess policy purportedly 
followed form to the primary 
policy that did not contain any 
such limitation and because 
the provision was otherwise 
insufficiently emphasized in 
the excess policy.  The court 
rejected this argument, stating 
that the “policy clearly directs 
the reader to explicit exclusions 
from the general  form-following 
framework” and that a “reasonable 
insured . . . should have noticed the 
sixty-day provision and understood 
its operation.”  With respect to the 
insurer’s argument that the defense 
of equitable excuse based on the 
insured’s supposed “de minimis 
noncompliance” with the notice 
provision was inapplicable,  the 
court stated that there were factual 
issues that precluded resolution of 
that issue as a matter of law.  

TCPA Violations Excluded Under an 
E&O Coverage Provision Barring 
Coverage for “Invasion of Privacy”
The United States District Court for the 
Eastern District of Virginia, applying 
Virginia law, has held that an exclusion 
in a D&O policy containing an entity 
E&O endorsement bars coverage for 
“invasion of privacy” resulting from 
violations of the Telephone Consumer 
Protection Act (TCPA).  Resource Bank 
v. Progressive Casualty Insurance 
Co., 2007 WL 2475939 (E.D. Va. 
Sept. 4, 2007).

The policyholder was a banking 
corporation and was insured under 
a directors and officers policy.  
The policy excluded coverage 
for “any Claim for actual or 
alleged . . . invasion of privacy.”  
In the policy, the exclusion was 
listed under a heading captioned: 
“A. Bodily Injury and Property 
Damage Exclusion.”  The coverage 
dispute arose in response to two 
class-action lawsuits alleging that the 
company’s mortgage unit sent hundreds 
of thousands of unsolicited faxes in 
violation of the TCPA.

In granting the insurer’s motion for 
summary judgment, the court held 
that the exclusion for claims alleging 
“invasion of privacy” applied to 
alleged violations of the TCPA.  
The court rejected the company’s 
argument that the exclusion’s heading 
rendered the provision ambiguous.  
First, the court noted that the policy 
expressly provided that headings 
were not part of the policy’s terms or 
conditions.  Second, the court held 
that “ambiguity does not arise merely 
because an exclusion appears below 
an imperfectly descriptive heading,” 

as long as the heading “would alert 
the average insured that coverage was 
being limited.”

The court also rejected the company’s 
argument that the term “invasion of 
privacy” only applied to “secrecy 
privacy, rather than seclusion [privacy 
rights].”  Agreeing that TCPA 
violations only involve seclusional 
privacy, the court nonetheless held that 
the term unambiguously embraced 
both meanings.

The court also rejected the company’s 
argument that the exclusion did not 
apply because the suits did not contain 
a count specifically alleging an 
“invasion of privacy.”  According to the 
court, the only reasonable interpretation 
of the provision was that it listed a 
number of harms as opposed to causes 
of action.  Thus, the exclusion would 
apply if a complaint alleged the harm 
of invasion of privacy, irrespective 
of the particular legal cause of action 
alleged in the complaint.  

Finally, the court rejected the 
company’s argument that the exclusion 
did not apply to TCPA violations 
because it lacked the broad prefatory 
language found in other provisions.  
Specifically, the company cited the 
lack of the “arising out of or in any 
way involving” language.  According 
to the court, even if the absence of 
the language narrowed the scope 
of the exclusion, it narrowed it 
“to claims involving the harms 
listed in the exclusion,” which, as 
it previously determined, included 
TCPA violations.   
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Advancement Order (continued from page 4)

that under this provision, the insurer 
was not relieved from advancing 
defense costs merely because it 
had “unilaterally” denied coverage.  
Rather, the officers contended that 
the provision mandated that the 
insurer advance defense costs until it 
had obtained a court determination 
that the policy afforded no coverage.

The court granted the motions 
to dismiss filed by the director 
defendants and the indicted 
defendants, holding that the 
declaratory judgments the insurer 
sought must await the development 
of underlying facts in the underlying 
actions.  The court held that the 
officers’ counterclaim could 
proceed, however, because the 
question of contemporaneous 
advancement involved only 
contractual interpretation of the 
advancement provision and did 
not depend on any underlying 
facts.  The indicted defendants 
subsequently filed an affirmative 
claim seeking advancement as well.  

The court held that the officers and 
indicted defendants were entitled to 
a preliminary injunction ordering 
advancement of defense costs.  
The court held that the insureds 
had shown a likelihood of success 
on the merits of their interpretation 
of the advancement provision.  The 
insurer had argued that under the 
advancement provision it had an 
obligation to advance only “covered 
Defense Costs” and that the officers 
had not made any showing that 
their defense costs were, in fact, 
covered in light of the warranty 
letter and prior-knowledge exclusion.  

The insurer also argued that the 
officers had failed to give any 
meaning to the word “covered” in 
the phrase “covered Defense Costs.”  

The court rejected these arguments, 
reasoning that the second sentence 
of the advancement provision—“If 
it is finally determined that any 
Defense Costs paid by the Insurer 
are not covered under this Policy, 
the Insureds agree to repay such 
non-covered Defense Costs to 
the Insurer”—would be rendered 
superfluous under the insurer’s 
interpretation.  The court did 
not find persuasive the insurer’s 
argument that the clause requiring 
repayment was not superfluous but 
would be triggered when the insurer 
had reserved rights as to exclusions 
requiring a “final adjudication” 
of fraud or personal profit.  In 
addition, the court held that the word 
“covered” in the phrase “covered 
Defense Costs” was likely only 
meant to reference coverage under 
the insuring agreement, ignoring the 
argument that such a reading would 
render policy exclusions nugatory.  
Citing In re WorldCom, Inc., 
Securities Litigation, 354 F. Supp. 
2d 455 (S.D.N.Y. 2005), the court 
opined that directors and officers 
policies are intended to provide 
advancement of defense costs 
until the insurer obtains a judicial 
determination of noncoverage.  
The court was unpersuaded that 
the holding in WorldCom was 
distinguishable because that case 
concerned insurers’ attempts to 
rescind policies that they otherwise 
conceded afforded coverage.  

The court also held that the officers 
and indicted defendants had shown 
irreparable harm.  The insurer 
had argued that the insureds had 
made no showing that they would 
be unable to continue their defense 
of the underlying actions absent 
insurance proceeds.  However, the 
court did not require such a showing.  
Instead, the court relied again on 
WorldCom, in which the district 
court held that where underlying 
litigation is “massive,” directors 
or officers seeking advancement 
of defense costs need not make a 
showing as to their personal wealth 
in order to obtain advancement.  
The bankruptcy court declined to 
require the insureds to make any 
showing that they would be able to 
repay the insurer in the event the 
insurer’s coverage denial were held 
to be correct.  Indeed, the court held 
that any harm to the insurer was 
not significant because the insurer’s 
loss was capped by the amount 
of the policy, and it specifically 
had assumed the risk that it 
might have to advance amounts 
it could not recoup.  Finally, the 
court denied the insurer’s request 
that the insureds post a bond.  

The preliminary injunction is 
in effect pending the parties’ 
summary judgment briefs 
regarding interpretation of the 
advancement provision.  
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respond to the former employee’s 
demand for payment, and the former 
employee then filed suit against the 
insurer to collect the damages.

The former employee alleged that 
his claim against the insured was 
a “securities claim” under the 

D&O policy because “the failure 
to transfer stock as agreed in 
[the] employment contract can be 
construed as an act or omission 
in connection with the purchase 
or sale of securities.”  The court 
rejected the argument, holding 
that the “claim, while involving 
securities, is not one that involves 
either the purchase or sale 
of said securities.”

The court next considered 
whether the D&O policy 
covered breach of contract claims.  
The court, following other federal 
courts, examined the definition 
of loss in the policy, which 
stated that loss was “damages, 
judgments, settlements or other 
amounts . . . that the Insured is 
legally obligated to pay.”  The 
court noted that the company had 
a “contractual duty to pay [the 
former employee] what he is owed 
under the contract, not a legal one.”  
The amount of damages owed 

Breach of Contract (continued from page 1)
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therefore did not fall into the definition 
of loss as an amount the insured was 
“legally obligated to pay.”  

The court also endorsed the view 
that a breach of contract is not a 
“wrongful act” under the policy 
because a breach of contract claim 

arises from “the legal and voluntary 
action of creating a contract.”  In 
addition, the court stated that a 
strong public policy rationale exists 
for distinguishing between wrongful 
acts and voluntary conduct.  The 
court stated that “[t]o interpret a 
liability insurance policy that makes 

no mention of breach of contract as 
covering breach of contract would 
have the effect of encouraging such 
irresponsible voluntary behavior.  
Companies could then use their 
liability insurance policy to make 
deals that they do not intend to honor, 
break them after having gained the 
benefits and rest assured that their 
insurance company will cover it.  
This is not the type of irresponsible 
and dishonest behavior the judicial 
system should encourage.”  It 
therefore held that an insurance 
policy should not be interpreted 
to cover breach of contract claims 
unless the policy expressly provides 
that it will do so.  
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Court Enforces  
Anti-Assignment Clause  
in D&O Policy

The United States District 
Court for the District of Oregon, 
applying Oregon law, has held 
that an anti-assignment clause 
in a D&O policy precluded the 
assignment of rights under the 
policy after the insured entered 
into a settlement agreement 
without the insurer’s consent.  
Alexander Mfg., Inc., Employee 
Stock Ownership & Trust v. Ill. 
Union Ins. Co., 2007 WL 2462644 
(D. Or. Aug. 27, 2007).  

In the underlying litigation against 
three insured directors, the 
insurance company provided a 
defense but declined the plaintiff’s 
settlement offer.  The insured 
corporation then settled directly 
with the plaintiff and assigned 
its rights under the policy to the 
plaintiff.  The assignee brought 
an action against the insurer for 
breach of contract and bad faith.  

The insurer moved for summary 
judgment on the grounds that 
the assignment was not valid.  
The policy contained the 
following anti-assignment clause: 
“Assignment of interest under 
this Policy shall not bind Insurer 
unless their consent is endorsed 
hereon.”  The policy contained no 
endorsement allowing assignment.  
The assignee argued that the 
anti-assignment clause applied 
only to pre-loss assignments.  
Because the policy did not define 
the term “interest,” as found in 

the anti-assignment clause, the 
court interpreted it according 
to its plain meaning.  The court 
granted summary judgment for 
the insurer, concluding that the 
policy precluded assignment of 
the insured’s interest, “regardless 
of whether that interest accrues 
pre-loss or post-loss.”  

No Coverage for Legal Fees 
Incurred Without Insurer’s 
Consent

A Missouri intermediate appellate 
court has held that an attorney 
was not entitled to coverage under 
a claims-made legal malpractice 
policy for legal fees he voluntarily 
incurred in responding to a bar 
complaint.  Kearns v. Interlex Ins. 
Co., 2007 WL 2421394 (Mo. Ct. 
App. Aug. 28, 2007).

One of the attorney’s former clients 
filed a bar complaint against him.  
Without notifying the insurer or 
obtaining the insurer’s consent, 
the attorney retained counsel 
to represent him regarding the 
bar complaint.  The attorney 
subsequently replaced his counsel, 
again without seeking the insurer’s 
permission.  When the attorney 
finally notified his insurer, the 
insurer denied coverage on several 
grounds, including breach of the 
policy’s cooperation clause.  After 
the bar complaint was resolved 
through a six-month diversion 
agreement, the attorney filed suit 
against the insurer seeking to 
recover his legal fees.

The court held that the legal 
fees the attorney incurred in 
responding to the bar complaint 
were not damages, as defined 
by the policy, because they did 
not constitute a “settlement, a 
monetary judgment or an award 
based upon or resulting from a 
claim for wrongful acts by the 
Insured.”  The legal fees did not 
constitute covered defense costs, 
which the policy defined as “fees 
and expenses charged by a lawyer, 
mediator or arbitrator retained 
by the Company or approved 
in writing by the Company to 
defend a covered claim,” because 
the insurer did not retain the 
attorney’s lawyers and did not 
give its written approval for their 
retention.  The court also held 
that the attorney’s breach of the 
policy’s cooperation clause, which 
provided that “[t]he Insured shall 
not, except at the Insured’s own 
expense, voluntarily make any 
payment, assume any obligation 
or incur any expense,” negated 
coverage for the legal fees.  

New York Court Indicates 
in Dicta It Would Not 
Allow Professional Liability 
Insurers Unilaterally to 
Rescind Policy

The New York Supreme Court’s 
Appellate Division, while 
dismissing a complaint against 
several professional liability 
insurers and reinsurers on forum 
non conveniens grounds, has 
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Other Decisions of Note (continued from page 10)

‘with the knowledge and complete 
approval’ of [the brokerage firm’s] 
Chief Compliance Officer, bring [the 
employee] within the definition of 
‘acting in his . . . capacity as . . . [an] 
employee’ of [the brokerage firm].”  
In so holding, the court rejected the 
insurer’s attempt to rely on statements 
in the brokerage firm’s answer to the 
underlying complaint that took the 
position that the individuals were 
acting on behalf of other entities.  
Even though the prior precedent 
involved a duty to defend policy, the 
court followed USF&G v. Executive 
Insurance Co., 893 F.2d 517 (2d Cir. 
1990), and held that “admissions 
made by [the policyholder] in the 
[underlying] Answer shall not be 
considered in determining whether the 
[policy] covers the actions alleged in 
the [underlying] Complaint.”

Finally, the court held that the 
“Errors and Omissions Exclusion 
(with Management Carveback)” 
precluded coverage for the employee 
but not for the brokerage firm or 
the officer defendant.  Relying on 
Seidel v. Houston Casualty Co., 3�5 
F. Supp. 2d 211 (S.D.N.Y. 2005), the 
court reasoned that the management 
carveback applied in the instant case 
because an Insured Person “is alleged 
to have approved the acts complained 
of in his position of Chief Compliance 
Officer” of the brokerage firm and 
“Chief Compliance Officer is a 
managerial or supervisory position” 
with respect to the brokerage firm and 
its affiliated companies.  The court 
also asserted that the terms “division” 
and “group” in the carveback were 
“clearly ambiguous” and “any 
ambiguity within the policy should be 
resolved in favor of the insured.”  

Customer Suit (continued from page 3)

noted in dicta that if the case had 
remained in New York state court, 
it would have sustained an interim 
award of defense costs, pending 
resolution of the insurers’ attempt 
unilaterally to rescind the underlying 
policy. Ghose v. CNA Reinsurance 
Co. Ltd., 20070 WL 2493379 (N.Y. 
App. Div. Sept. 6, 2007).

The defendants had underwritten 
a directors and officers liability 
insurance policy issued to a 
Bermudian company.  After 
investors sued the company’s 
directors and officers in Australia, 
the insurers notified the directors 
and officers that they were 
considering rescinding the policy 
because of misrepresentations in 
the company’s prospectus and a 
policy renewal application.  One of 
the company’s officers then filed an 
action against the insurers in New 
York state court for a declaratory 
judgment, and one officer moved for 
partial summary judgment as to his 
right to reimbursement of defense 
costs, which the trial court granted.

In dismissing the complaint on 
forum non conveniens grounds, 
the appellate court observed in 
dicta that if the complaint had 
not been dismissed, the court 
would not have disturbed the 
interim award of defense costs.  
Citing Federal Insurance Co. 
v. Kozlowski, 792 N.Y.S.2d 397, 
401-02 (N.Y. App. Div. 2005), 
the court explained that “New 
York law requires that a judicial 
order is a condition precedent 
to the cessation of payment for 

defense costs in circumstances 
where a claim has already been 
made.”  The court further noted 
that, “[e]ven if we were to accept 
underwriters’ arguments that 
Bermuda law applies, we would 
conclude that the affidavit of the 
expert submitted by them, and the 
authority contained within, does 
not show that under Bermuda 
law, an insurer can unilaterally 
rescind a policy after a claim has 
been made.”  
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