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CASES AND TRANSACTIONS 

COURT-SANCTIONED “SPANISH SCHEME”: DISSENTING FINANCIAL ENTITIES’ OBLIGATION 

TO PROVIDE FRESH MONEY 

Under Additional Provision Four of the Insolvency Act,1 which regulates the courts’ sanction 

of refinancing agreements, the effects of the moratorium established in the agreement 

will be extended to dissenting financial entities, provided that the conditions specified in that 

precept are fulfilled (where the requisites imposed under article 71.6 of the Insolvency 

Act regarding the agreement itself are met and where it has been signed by creditors 

representing at least 75% of the financial entities’ liabilities at the time of the agreement). 

The court will grant approval if the agreement meets these requisites and does not 

involve a disproportionate sacrifice for the non-signing entities. 

This case, in which Cuatrecasas, Gonçalves Pereira advised the insolvent entity, is important, 

as the judge of Seville Commercial Court number 2 handed down an order approving the 

refinancing agreement, considering that the grant of fresh money by the financial entities is 

proportionate, and obliging the non-signing entities to execute the refinancing agreement 

also to supply fresh liquidity.2 

 

COURT JUDGEMENTS 

JUDGEMENT NO. 652/2012, OF NOVEMBER 8, 2012, NO. 652/2012 BY THE SUPREME 

COURT: AVOIDANCE ACTIONS IN INTRAGROUP TRANSACTIONS AND SCOPE OF 

APPLICATION OF ARTICLE 10 OF THE MORTGAGE MARKET ACT 

Guarantees granted by a group company for securing a loan used to repay the insolvent 

party’s personal debts are detrimental to the insolvency estate. Article 10 of the Mortgage 

Market Act refers solely to mortgages that are already part of an issue of mortgage 

securities. 

The Supreme Court stated that the detriment to the insolvency estate required under article 

71 of the Insolvency Act refers not only to acts that unjustifiably reduce the insolvency 

estate, but also to those that alter the par condicio creditorum. In the case of corporate 

groups, a possible harm must be assessed within the framework of the group. The Supreme 

Court believed that the important fact was that the money was used mainly to cancel personal 

debts so that “they were replaced by mortgage-backed credits […], falling within the 

presumption of article 71.3.2 of the Insolvency Act,” while the bank had not been able to prove 

the contrary. 

                                                        
1 In the version approved under Act 38/2011, of October 10, for reform of the Insolvency Act. 

2 On the contrary ruling of Barcelona Commercial Court number 6 (June 5, 2012) considered that non-signing 

entities will be affected by the refinancing agreement in the same way, except for the issuing of new working capital 

lines of financing as this would be a disproportionate sacrifice for these entities. 
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Regarding article 10 of the Mortgage Market Act, the Supreme Court made a systematic 

interpretation and pointed out that the exceptional regime does not refer to institutions 

that are entitled to issue mortgage securities, nor to mortgages that are eligible for 

securitization, but is limited to the mortgages that that are already part of an issue of 

mortgage securities. 

 

JUDGEMENT NO. 629/2012, OF OCTOBER 26, 2012, BY THE SUPREME COURT: RESCISSION 

OF PAYMENT MADE TO CREDITOR THAT PETITIONED FOR COMPULSORY INSOLVENCY 

The Supreme Court rescinded a payment made to the creditor that petitioned for compulsory 

insolvency in a case where the creditor withdrew its petition and the debtor applied for 

voluntary bankruptcy several weeks later. 

In its ruling, the Supreme Court made the following significant assertions in respect of 

insolvency rescission of payments: 

 Not all payments may be considered detrimental to the insolvency estate, even if 

they reduce the debtor’s assets. They may be justified by the due nature of the 

repaid debt and its enforceability. 

 Consequently, any payment made during the two-year period before the declaration 

of insolvency, as long as that payment is due and enforceable, is considered justified 

and not detrimental to the insolvency assets. This does not rule out the possibility 

of exceptional circumstances that may make certain payments unjustifiable, as 

they violate the par condicio creditorum. 

 In view of the above, the Supreme Court concluded that when a debt is due and 

enforceable, it will not be detrimental to the insolvency estate, unless the debtor was 

already clearly in a situation of insolvency when the debt was paid and as a result 

had already petitioned for insolvency or should have done so. 

 The effects of insolvency rescission of a payment are limited to restitution of the 

amount received, under the provisions of article 73.1 of the Insolvency Act, and 

article 73.3 of the Insolvency Act does not apply. 

In this case, the payment was due and enforceable, but was not made under normal 

conditions: it was made with the purpose of withdrawing the creditor’s petition for a 

declaration of bankruptcy, without being able to avoid the debtor petitioning for a voluntary 

declaration of insolvency within weeks. The rescission affected only the payment and the 

creditor was obliged to return it with interest, without losing its credit right, which is 

considered as an ordinary credit. 
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JUDGMENT NO. 373/2012, OF JUNE 20, 2012, BY THE SUPREME COURT: COMPENSATION 

FOR ENFORCEMENT OF THE FINANCIAL GUARANTEE UNDER RDL 5/5005 ONCE 

BANKRUPTCY IS DECLARED 

Compensation of a debt made after the debtor’s bankruptcy declaration via the appropriation 

of securities pledged by virtue of a financial guarantee, is admitted. 

The validity of a transaction assessed as “compensation” that was carried out after the 

bankruptcy declaration of the company in debt was questioned before the Supreme Court. 

The credit entity applied the value obtained from the reimbursement of an investment 

fund that had been pledged to secure a credit policy to reduce the debt. 

The Supreme Court states that this is not true compensation, but, in view of the 

enforcement of a guarantee constituted under Royal Decree-Law 5/20053 (“RDL 5/5005”), 

it is a guarantee that has the right of separate enforcement recognized by article 15 of 

RDL 5/2005, which is applicable even when the bankruptcy proceedings had been 

started. The guarantee was enforced according to that agreed by the parties in the 

contract, which expressly authorized the bank to request the reimbursement of the 

pledged fund and to use them to liquidate the guaranteed obligations. 

 

JUDGEMENTS NOS. 145/2012 AND 161/2012, OF MARCH 21, 2012, BY THE SUPREME COURT: 

CREDITS FROM AGREEMENTS WITH RECIPROCAL OBLIGATIONS WHICH PERFORMANCE 

IS ORDERED BY THE JUDGE ARE CREDITS AGAINST THE INSOLVENCY ESTATE 

The Supreme Court sets a precedent regarding the bankruptcy classification of the credits 

arising from contracts with reciprocal obligations whose performance is ordered by the judge 

in the interest of the bankruptcy: these are credits against the bankrupt estate 

independently of when they are originated. 

The question debated in both judgments focuses on determining the bankruptcy classification 

of the obligations arising from an electricity supply contract that, despite having been 

breached by the bankrupt company before the bankruptcy declaration, has been maintained 

effective by the judge in the interest of the bankruptcy. 

The Supreme Court begins by reiterating that, under article 62.1 of the Insolvency Act, 

the bankruptcy declaration does not affect the power to terminate contracts and that, in 

the case of continuing-performance contracts, this power can be exercised even when 

the breach took place before the bankruptcy declaration. The judge may also order the 

continuation of the contract in the interest of the bankruptcy, “the due obligations or 

those that the bankrupt party must perform being at the expense of the insolvency 

estate” (article 62.3 of the Insolvency Act). The Supreme Court interprets the expression 

“due obligations” as all the credits derived from continuing-performance contracts whose 

                                                        
3 Royal Decree-Law 5 /2005, of March 11, on urgent reforms to promote productivity and improve public contracting. 
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maintenance has been agreed and considers these as credits against the bankrupt estate, 

regardless of when they arise. It justifies this assessment with the fact that the supplier 

bears the sacrifice of maintaining effective a contract that the counterparty has repeatedly 

breached and that, as a result, it must be the bankrupt estate that answers to those that 

have lost the power to release themselves from the contract. 

 

JUDGEMENTS NO. 541/2012, OF OCTOBER 23, 2012, BY THE ZARAGOZA BRANCH OF 

THE COURT OF APPEALS, NOS. 413/2011, OF DECEMBER 19, AND 18/2012, OF JANUARY 

18, BY THE BURGOS BRANCH OF THE COURT OF APPEALS, NO. 132/2012, OF APRIL 10, 

BY THE RULING OF THE VALENCIA BRANCH OF THE COURT OF APPEAL, AND NOS. 

210/2012 AND 211/2012, BOTH OF JULY 20, BY THE ALICANTE COMMERCIAL COURT: 

INSOLVENCY CLASSIFICATION OF PLEDGE OF FUTURE CREDIT RIGHTS 

The bankruptcy privilege of a pledge over future credit rights extends to all credits arising 

before the bankruptcy declaration, but not those arising at a later date, although they derive 

from contracts existing before the bankruptcy or from contracts entered into or extended 

after the bankruptcy. 

We summarize these judgments, because they very clearly express the interpretations 

the doctrine defends regarding the new wording of article 90.1.6 of the Insolvency Act. 

These courts cited the new wording as an interpretative criterion when classifying two 

pledges and an assignment granted over credits rights of the bankrupt company, even 

though it was not directly applicable to the cases, as it was not in force on the date of 

the insolvency. 

The courts relied on a corrective interpretation of the law based on legal precedents and 

case law and, accordingly, the rulings recognised special privilege for the future credit 

rights pledged/assigned in guarantee that had arisen before the declaration of insolvency. 

The judgments argue that, as these are privileges, any doubts should be resolved by 

opting for the least extensive interpretation and that this article refers to credit rights as 

the subject of the guarantee, because, otherwise, it would punish the securing of funds 

for companies in the bankruptcy process. The court does not weigh whether the pledges 

would be protected if they were registered in the relevant registry, as this requirement 

was introduced by Act 38/2011, of October 10, for reform of the Insolvency Act. 
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OUR ARTICLES 

Click on the following link to article “Insolvency claims trading in Spain: key issues and 

practical problems”, Financier Worldwide, December, 2012. 

 

CONTACTS 

Any questions relating to this newsletter may be sent to: 

Iñigo Rubio, Partner, London ― +44 (0)207 382 0400 | inigo.rubio@cuatrecasas.com 

 

Or to your usual contact at Cuatrecasas, Gonçalves Pereira. 
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