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Introduction

Essential Pensions News covers the latest pensions developments each

month in an “at a glance” format.

Budget and General Election dates

It has been confirmed that the Budget 2015 will be presented on Wednesday 18 March 2015 and the

General Election will be on Thursday 7 May 2015.

With Parliament due to be dissolved on 30 March 2015, there is relatively little time to consolidate all the

Budget 2014 changes.

^Back to top

PPF confirms 2015/16 levy determination

Of interest to all schemes providing defined benefits is the Pension Protection Fund’s (PPF’s) confirmation of

its finalised levy determination for the 2015/16 levy year, which starts on 1 April 2015.

The determination confirms the operation of the new PPF-specific model for assessing insolvency risk which

has been developed with Experian.
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In our October 2014 update, we reported in depth on the consultation published by the PPF on the new levy-

scoring process and the proposed practical application of the new policy in calculating the risk-based and

scheme-based levies. The PPF has made only minor technical amendments to the PPF-specific model in

response to matters raised in the October consultation.

These include:

altering the entry conditions for the large and complex scorecard so it will not capture businesses that file

abbreviated accounts or whose only subsidiaries are dormant;

where businesses employ a large number of part-time employees, allowing them to request that Experian

use the company’s full-time equivalent accounts number to calculate employee-related variables; and

excluding immaterial mortgages (where they have been appropriately certified) in assessing the age of the

most recent mortgage/secured charge.

The immateriality test for the “mortgage age” variable will apply where the company, or wider corporate group,

has an investment grade credit rating (defined in the Determination), or where the amount of the charge is

less than 0.5 per cent of the total assets of the chargor. A template of the required Officer’s Certificate is

included in the Determination.

The Determination confirms that the levy scaling factor and the scheme-based levy multiplier will be 0.65 and

0.000021 respectively. These factors were those published in October supporting the levy estimate of £635m,

compared to £695m in 2014/15.

View the Determination.

As a reminder, the deadlines in relation to the PPF levy for information provision are set out below.

Action Deadline

Monthly Experian Scores to be used in 2015/16
Between 31 October 2014 and 31
March 2015.

Deadline for providing updated information (to Experian) to
impact on monthly Experian scores.

One calendar month prior to the score
measurement date (apart from the
October score for which the cut off was
31 October).

Deadline for scheme data to be updated via Exchange. 5pm on 31 March 2015.

Reference period over which funding is smoothed. The five year period to 31 March 2015.

Deadline for trustees to submit contingent asset certificates to
the PPF for certification/re-certification (including any
documents required in hard copy form) for these to be reflected
in the 2015/16 levy.

5pm on 31 March 2015.

Certification of mortgages (to Experian). 31 March 2015.

Certification of asset backed contributions. 5pm on 31 March 2015.

Deadline for trustees to provide the PPF with certification of
deficit-reduction contributions.

5pm on 30 April 2015.

Deadline to confirm legal advice on last-man standing status to
TPR.

31 May 2015.

Deadline for trustees to provide the PPF with certification (and
any hard copy documents) relating to full block transfers.

5pm on 30 June 2015.

^Back to top

Guinness Peat Group: Regulator issues further FSD warning notice

The Pensions Regulator (TPR) has issued a warning notice to Guinness Peat Group plc (GPG) stating that

the sponsoring employers of its Coats UK Pension Plan were “insufficiently resourced” as at the end of 2012

and that it may have to issue a financial support direction. This follows two warning notices issued to GPG in

2013 in relation to the Brunel and Staveley pension schemes. The Coats scheme has a £148 million deficit

while just 200 of its 27,000 members are active contributors. Textiles maker Coats is GPG's only remaining

business.

GPG chairman Mike Clasper said that the new warning notice was extremely disappointing given that a

recovery plan had been agreed with the Coats scheme trustees in 2013. He said the GPG board had

submitted calculations to TPR showing “that all the sponsoring companies for the Coats plan were sufficiently

resourced as at the relevant date”. GPG would defend its position vigorously, he added "taking into account

the interests of shareholders, pensioners and the overall Coats business".

If negotiations are unsuccessful, a hearing before TPR's determinations panel will take place, though this is

unlikely to occur any earlier than the first half of 2016. The panel is expected to hear GPG's appeal in relation

to the Brunel and Staveley schemes during 2015.

^Back to top
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Pensions Ombudsman: pensions liberation update

Of interest to all schemes is awareness of pensions liberation scams. To date the Pensions Ombudsman (PO)

has received about 140 complaints in relation to “pension liberation” or “pension scams”. On 9 January 2015,

the PO published a further three determinations on this theme.

Mr X

The first such determination was published on 16 December 2014. It concerned the case of Mr X who

transferred almost £370,000, representing the whole of his future pension, from the NHS Scotland pension

Scheme to the Capita Oak Pension Scheme. Mr X was working in the NHS when he was encouraged to make

the transfer, which also involved him opting out of the NHS scheme for the future. He was told he would

receive investment returns of between 8 and 12 per cent after the transfer.

Once the transfer had been effected, Mr X became concerned about his decision and asked to transfer back

out of the Capita Oak Scheme. However, the trustee of the receiving scheme, Imperial Trustees Services Ltd,

did not respond to Mr X, despite his many attempts to contact them.

The PO directed the receiving trustee to pay a transfer value of at least the original amount, plus interest.

Although the PO’s direction is enforceable in the courts, the PO noted that, even if the trustee engaged with

enforcement, Mr X might find that some or all of his money had disappeared.

Mrs Kenyon (Zurich) and Mrs Jerrard (Aviva)

In these two cases, the PO found that there was no statutory right to transfer. The main reason was that the

intended receiving schemes were not within the definition of “occupational pension scheme” under the

Pension Schemes Act 1993 and the schemes did not identify a clear class or description of employments of

the people for whom benefits were to be provided.

Mr Stobie (Standard Life)

In this case, although the intended scheme was an occupational scheme within the statutory definition, Mr

Stobie was not an “earner” in relation to it, so the PO found there was no statutory right to transfer. However,

under the rules of the Standard Life SIPP, Standard Life had discretion to pay a transfer value even where

there was no statutory right. The PO partially upheld the member’s complaint that Standard Life refused to

make the transfer. The PO noted that Standard Life had not followed the steps recommended in TPR’s

guidance on pension liberation, and that Standard Life had not exercised its discretion under the SIPP’s rules

properly. He directed them to consider payment when there was no statutory right to transfer.

However, the PO sounded a “serious note of caution” and suggested that Mr Stobie should take professional

advice from a properly authorised person before taking a step that was at the least high risk, and at worst

potentially financially disadvantageous.

View the Ombudsman’s update.

Comment

The PO notes that the above four cases reflect the environment in relation to tax and regulatory guidance as

it was when the applications to transfer were made. However, there have been subsequent changes,

particularly in relation to the registration requirements, as HMRC is now able to de-register pension schemes

it suspects of being liberation schemes. TPR has recently stated that it intends to launch a consultation on

new guidance for trustees handling transfer requests and this will be welcome, as current guidance could be

outdated once the Budget flexibilities come into effect in April 2015.

These liberation cases do illustrate the difficulties for schemes and providers in dealing with possible

pensions liberation. Where a member has a statutory transfer right that he is determined to exercise even in

the face of severe warnings, trustees (or providers) cannot resist payment, so long as they have made such

enquiries as they think necessary to establish the existence of the right.

^Back to top

Pension wise - delivering pensions flexibility guidance: update from HM Treasury

Of interest to all schemes is the Government’s free and impartial guidance service to help those coming up to

retirement and considering the Budget 2014 flexibilities to understand their options. On 12 January 2015, HM

Treasury published an update on the progress made to date in setting up the new service “Pension wise: Your

Money, Your Choice”.

The Government is committed to providing to every individual taking advantage of the new pension flexibilities

free and impartial guidance on how best to use their pension savings. The Pension Schemes Bill, which is

expected to receive Royal Assent in February 2015, provides the legislative framework for the guidance

service.

http://www.pensions-ombudsman.org.uk/2015/01/pension-liberation/


The update notes that the new guidance service needs to:

recognise that people may have a limited understanding of pensions;

use language that is as clear, simple and straightforward as possible;

cover the relevant ground without overwhelming consumers with information; and

offer tools that will help consumers understand their choices by, for example providing an indicative tax

calculator.

The update states that the Financial Conduct Authority (FCA) and TPR will seek to ensure that information

and materials will support signposting individuals towards the guidance service, and agreed template

communications will be made available to all pension providers and schemes. It also notes that individuals

delivering the guidance must have the skills, knowledge and expertise necessary for the discharge of their

responsibilities. The FCA is to consider whether a standardised pension information statement should be

explicitly required.

The Government considers it important that the guidance service has an easily recognisable brand and logo,

which it says will highlight the credibility of the service provided. Anyone trying to pass themselves off

illegitimately as a guidance service provider will be subject to legal sanction. All guidance sessions, whether

online, by telephone or face-to-face, must meet the FCA’s standards and initial research has indicated an

optimum duration of around 45 minutes. The delivery partners will be the Pensions Advisory Service, and

Citizens Advice Bureaux.

The Pension wise service will be financed by a levy estimated at £35 million, the largest proportion (12 per

cent) of which will be paid by advisers, who face a bill of £4.2 million. The levy will be confirmed in March in the

Financial Conduct Authority’s fees consultation paper.

View the guidance press release.

^Back to top

HMRC’s pension schemes newsletter 66 clarifies how PAYE rules will apply to
pension flexibility provisions

Of general interest is the latest edition of the HMRC's pension schemes newsletter. This issue focuses on the

Taxation of Pensions Act 2014, which received Royal Assent on 17 December 2014 and confirms which

types of payments will be considered flexible access of pensions funds.

The newsletter confirms that:

regardless of the form in which payments are taken from an individual's pension fund under the new

flexible access regime, they will be taxed as pension income and the normal PAYE rules will apply.

Examples are given of the payments which count as flexible access, including:

a payment from a flexi-access drawdown (FAD) fund, including a payment from a capped drawdown

fund that would breach the cap;

an uncrystallised funds pension lump sum (UFPLS);

a payment under a flexible annuity contract;

a payment of a DC scheme pension where the scheme has fewer than 11 other pensioner members

and they became entitled to the scheme pension on or after 6 April 2015; and

a stand-alone lump sum from a DC arrangement where the individual was entitled to primary protection

but not enhanced protection.

In addition, it is confirmed that any person who had a valid notification for flexible drawdown before 6 April

2015 will be deemed to have flexibly accessed their rights from that date.

There are also reminders that:

scheme administrators should have issued annual allowance pension statements for the 2013-14 tax year

to all registered pension scheme members contributing more than £50,000 per year to a pension scheme.

Members may use an online tool to check their tax liability even if they have not received a statement;

schemes operating relief at source should submit their 2013-14 annual return of individual information;the

draft Annual Allowance Order 2015 has been published with draft guidance; and

the start of the qualified recognised overseas pension scheme (QROPS) re-notification process is being

delayed until 6 April 2016.

View the newsletter.

^Back to top

HMRC publishes issue 4 of Countdown Bulletin on the abolition of DB contracting-
out

Of interest to all schemes contracted-out on a DB basis is HMRC’s publication of the fourth edition of its

regular Countdown bulletin, which aims to help scheme administrators deal with technical queries in the run-

up to abolition. The latest bulletin focuses on encouraging use of HMRC's scheme reconciliation service and

https://www.gov.uk/government/publications/delivering-pensions-guidance-january-2015-update/delivering-pensions-guidance-january-2015-update
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/388351/Newsletter_66_-_december_2014.pdf


highlights the potential consequences for schemes that do not reconcile their records ahead of the end of DB

contracting-out in April 2016.

The latest edition includes:

confirmation of the April 2016 deadline for schemes to request assistance from the reconciliation service.

Queries will be dealt with by HMRC until December 2018, but HMRC recommends requests are submitted

“as early as possible”;

advice to schemes that HMRC will close all active member entries on its records in December 2016, using

members' scheme contracted out number (SCON). December 2018 is also the deadline for schemes to

agree or query their active membership; and

confirmation that with the introduction of the new state pension from 6 April 2016, HMRC will no longer

issue statements to individuals and schemes advising of GMP liability.

View the Countdown Bulletin.

^Back to top

Auto-enrolment: DWP confirms 2015/16 earnings trigger at £10,000

Of interest to all employers is the DWP’s confirmation that for the 2015/16 tax year the earnings trigger will

remain fixed at £10,000. This decision breaks the link between earnings and tax relief, as the earnings trigger

will no longer match the income tax personal allowance which will rise to £10,600 for the 2015/16 tax year.

For the qualifying earnings band, the DWP has adopted its proposal as set out in the October 2014

consultation document, where the lower and upper ends of the band are set in line with the National Insurance

lower and upper earning limits respectively, that is £5,824 and £42,385.

^Back to top

Incentives Code applies also to small and trivial pension commutation

Of interest to all DB schemes is new the guidance published on the Code on Incentives Exercises.

In June 2012, an Industry Working Group of various pension practitioners and industry bodies published a

Code on Incentives Exercises for Pensions (the Code), providing recommendations for the approach to be

taken in respect of both enhanced transfer value offers and Pension Increase Exchange (PIE) exercises. It

applies to all circumstances where an offer is made available to a member after the Code’s publication.

The Incentives Exercises Monitoring Board has now published guidance in Q&A form on the Code which

confirms that one-off trivial and small pension commutation exercises are within its scope where:

an objective of the offer is to reduce risk for the scheme or the sponsoring employer; and

the offer is not one ordinarily available to members.

The Board has decided that guidance on the Code would be useful at this stage since the Budget 2014

flexibilities, which will be available from 6 April 2014, are likely to have a significant impact on incentive

exercises.

The Board’s intention is to review the Code during 2015, once Government, legislation and market

developments relating to the new flexibilities become clearer.

View the Code.

View the guidance.
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HMRC consults on three sets of draft regulations

Following the grant of Royal Assent on 17 December 2014 to the Taxation of Pensions Act 2014, on 19

December 2014, HMRC has published three sets of draft regulations relating to flexible pension access. The

consultation period ends on 16 January 2015.

An outline of the provisions of the three sets of regulations is provided below:

The draft Registered Pension Schemes (Provision of Information) (Amendment)

Regulations 2015

These will introduce further provision of information requirements, including an obligation on scheme

administrators to supply to a deceased member's personal representatives information about any lifetime

allowance charge that arises where death benefits are designated for drawdown from unused uncrystallised

funds.

The draft Overseas Pension Schemes (Miscellaneous Amendments) Regulations 2015

These regulations will amend the requirements that an overseas pension scheme must meet to qualify for UK

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/388029/4498_Countdown_Bulletin_Issue_04_accessible.pdf
http://www.site-fusion.co.uk/files/writeable/uploads/webfusion47278/file/thecode.pdf
http://incentiveexercises.org.uk/


tax relief in respect of UK-resident members or to count as a QROPS.

Among the changes, the requirement that an overseas scheme must contain a rule ensuring at least 70 per

cent of UK tax-relieved funds are used to provide an income for life for the member will be abolished to align

the regime for overseas schemes with the new flexibilities.

The draft Registered Pension Schemes (Transfer of Sums and Assets) (Amendment)

Regulations 2015

These will enact anti-avoidance measures concerning the transfer of annuities. Broadly speaking, individuals

who have already taken an authorised annuity before 6 April 2015 will be prevented from transferring to a

new annuity after that date in order to take advantage of the new flexibilities.

^Back to top

Auto-enrolment: draft National Employment Savings Trust (Amendment) Order
2015 and the draft Transfer Values (Disapplication) (Revocation) Regulations 2015

Of interest to all employers considering using the National Employment Savings Trust (NEST) to fulfil their

auto-enrolment duties is the confirmation from the Department for Work and Pensions (DWP) that the current

contribution and transfer restrictions on NEST will be removed with effect from 1 April 2017.

The changes follow confirmation given by the European Commission in September 2014 that the removal of

the contribution limit and the transfer restrictions are compatible with the state aid provided to NEST.

The consultation response also confirmed:

in response to queries on the timing of the removal, the Government considers that the restrictions have

worked to ensure that NEST focussed on its target market but now was the right time to put it on a “similar

footing to other providers”; and

NEST would not be subject to the majority of the minimum governance standards announced earlier in

2014 (for example, DC pension quality standards and charge-capping measures), as it is already subject

to statutory requirements, referred to as “higher governance standards”.

^Back to top

Perrett: Ombudsman holds that an option to take unreduced pension should have
been highlighted before member opted out of scheme

The Deputy Pensions Ombudsman (DPO) has upheld a member’s complaint that an employer and scheme

trustee failed to provide sufficient information for a member to make an informed decision about whether or

not to opt out of the scheme. The member consequently lost the option to take voluntary early retirement on

an unreduced pension.

The DPO determined that

the information the member had been referred to was “incomplete and inaccurate” and it was not enough

that complete information was available from other sources, such as an intranet site; and

the member should be reinstated in the scheme as an active member up to the date of her redundancy,

after which she should receive an unreduced pension under the scheme's voluntary early retirement rules.

Facts

Mrs Perrett was employed by Royal Bank of Scotland (RBS) and was a member of the Royal Bank of Scotland

Group Pension Fund (the Scheme). RBS informed her in December 2010, when she was aged 49, that she

was at risk of being made redundant.

In March 2011, Mrs Perrett telephoned the Scheme administrator about an offer from RBS to opt out of the

Scheme, which she was considering so as to increase her take home pay. The RBS redundancy terms

allowed some members to receive an unreduced pension on voluntary early retirement, but Perrett was not

reminded of this.

On 15 March 2011 she received a follow-up email from the administrator that directed her to the relevant

pension learning modules and stated that:

“It would take about 15 minutes to go through each module, and they would give you all you have asked for

plus more so that you can be sure you have thought of everything before making choices.”

The learning modules set out the consequences of accepting to opt out of the Scheme, which included joining

another scheme and receiving an additional 15 per cent of her salary in her monthly pay. In relation to active

Scheme members, the modules stated:

“If you are over age 55, and you accept voluntary redundancy, you may be able to take your pension before

age 60 without it being reduced for early payment.”



They also stated that:

“Some people may have slightly different benefits, such as a different NPA or redundancy terms. If these

apply to you, you will have been told separately.”

The “RBS Redundancy and Early Retirement terms and conditions” and the Scheme rules stated that

employees aged 50 to 54 who joined the Scheme before 3 June 2003 were eligible for voluntary early

retirement and would be offered an immediate unreduced pension. Mrs Perrett, who had not seen either of

these documents, decided to opt out of the Scheme and signed the relevant form, which declared that she

understood that as a deferred member she would no longer be eligible for “Special early retirement terms if I

retire at the request of the Group”. The opt-out was effective from 31 May 2011, some three months before

Mrs Perrett's 50th birthday.

In August 2011, Mrs Perrett informed the administrator that she had now discovered that the right to take

voluntary early retirement on an unreduced pension was available from age 50 to members such as her who

had joined before June 2003. During her subsequent, unsuccessful appeal under the Scheme's internal

dispute resolution procedure (IDRP), she said that if she had known this, she would not have opted out of the

Scheme as her department was earmarked for closure. Mrs Perrett was made redundant in December 2012.

Mrs Perrett complained to the Ombudsman that she had been provided with inaccurate and misleading

information despite the fact that she had – she claimed – explained her circumstances in the March 2011

telephone call. She submitted that she had relied on the information to her financial detriment in opting out of

the Scheme in May 2011 and losing the option to take voluntary early retirement on an unreduced Scheme

pension from age 50 just three months later.

Among other things, the trustee and RBS submitted that the information in the pension learning modules was

not misleading but merely incomplete. RBS's intranet site provided a detailed explanation of the implications of

redundancy and early retirement, as did a 2010 newsletter and a business services webpage on redundancy.

Further, the letter sent with the opt-out form warned that it was an important decision and that “[i]f you are

unsure about your decision, you may wish to take independent financial advice.” A reasonable person would

not only have relied on the information in the learning modules, which had put her on notice that special early

retirement terms might apply. They also submitted that the decision whether to opt out was primarily financial

and, in line with University of Nottingham v Eyett [1999], they had no responsibility to give financial or other

advice.

Determination

The DPO upheld the complaint.

There was no record of the March 2011 telephone call, but it was clear that Mrs Perrett had asked about the

implications of opting out after many years of service and would in all probability have explained her

circumstances. Despite this, the follow-up email referred her only to the learning modules, which stated that

early payment of pension on accepting voluntary redundancy could take place only after age 55, and did not

guide her to any of the other relevant information.

Although the learning modules stated that some people might have different benefits, such as redundancy

terms, they also said that she would be told separately if these applied to her, which she was not. Mrs Perrett

therefore had no reason to believe that the standard terms did not apply to her.

In addition, the unambiguous statement in the email that the learning modules would “give you all you have

asked for plus more so that you can be sure you have thought of everything before making choices” would

clearly lead any reasonable person to believe that they required no further information before making a

decision. Even if Mrs Perrett knew of the further online source of human resources information for RBS staff,

having explicitly been told that the learning modules would give her all she needed to know, it was reasonable

for her not to refer to the site. The same applied to the administrator's suggestion that she might seek

independent financial advice and to the 2010 newsletter and business services webpage on redundancy.

The reference in the opt-out form to no longer being eligible for “Special early retirement terms if I retire at the

request of the Group” was not a wording that appeared elsewhere and would not be immediately construed as

relating to redundancy. It was therefore reasonable for Mrs Perrett not to realise that it did.

In relation to the provision of financial advice, the DPO agreed that Mrs Perrett was primarily making a

financial decision about whether to opt out or stay in. However, it was not advice, but rather information, that

she was seeking in order to weigh up the relative merits of that decision. RBS and the trustee had a “duty of

care to ensure that she was provided with accurate information which enabled her to make an informed

decision”. Following Scally v Southern Health and Social Services Board [1992], it was not enough to make the

information about all the consequences of opting-out available on the intranet or elsewhere without taking

reasonable steps to guide the member to that information.



Mrs Perrett had therefore reasonably relied on “incomplete and inaccurate information provided by [the

administrator]” and should now be returned to the position she would have been in if she had not opted out of

the Scheme. The DPO directed RBS and the trustee to reinstate Mrs Perrett as an active member of the

Scheme as from her opt-out date (31 May 2011) and provide her with an unreduced Scheme pension based

on service to her redundancy in December 2012 (with any missing contributions to be paid by Mrs Perrett).

Pensions payments must be backdated, with interest. RBS and the trustee must agree the apportioning of the

costs of this between themselves. Any resulting adjustment to her redundancy payment must be agreed by

Mrs Perrett with RBS.

Comment

The position of RBS in this case has some similarities with Eyett, where the High Court ruled an employer was

not in breach of contract in failing to alert an employee about adverse financial consequences arising from his

decision to leave pensionable service immediately after his 60th birthday, when he would have received a

higher pension had he continued in service for only a month longer.

However, the DPO was clearly influenced by the decision in Scally and the fact that she found Mrs Perrett had

been provided with “incomplete and inaccurate” information in the communications from the administrator.

Even if the administrator was not under a positive duty to advise the complainant, it seems it was obliged not

to mislead her.

This determination emphasises that employers must be aware that where members are going to take

decisions which may not be in their best interests, a high standard applies to the quality of information which

must be provided to the member. Administrators may wish to highlight in their records any members to whom

special rules apply, so that such members may be warned of the benefits they would be giving up, should they

opt to leave their scheme. It is important to consider special categories of member and to ensure that any

such members are provided with information of sufficient detail to enable them to make an informed decision.

View the determination.
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Horton v Henry [2014] - High Court contradicts earlier case by ruling bankrupt
cannot be required to draw pension to pay creditors

Declining to follow a 2012 decision, the High Court has ruled that a bankrupt’s unexercised rights to draw his

pension did not represent income to which he was entitled within the meaning of the Insolvency Act 1986, and

so did not form part of the bankruptcy estate.

Background

When an individual becomes bankrupt and a trustee in bankruptcy (TIB) is appointed, all assets to which the

individual is beneficially entitled vest automatically in the TIB, and this is the bankruptcy estate. The TIB’s

function is to realise the value of the assets in the bankruptcy estate and to effect distribution to the

bankrupt’s creditors in settlement of his debts. If the bankrupt receives an income during his bankruptcy, the

TIB may apply for a court order compelling the bankrupt to pay some or all of that income to the TIB for

inclusion in the bankruptcy estate.

In our April 2012 Stop Press, we reported on the case of Raithatha v Williamson, in which the High Court ruled

that an income payments order under section 310 of the Insolvency Act 1986 (an IPO) could be made where

the bankrupt had an entitlement to elect to draw a pension but had not exercised it at the time of the

application.

Before Raithatha, pension benefits were regarded as protected from creditors as, under the Welfare Reform

and Pensions Act 1999, a bankrupt’s rights under an approved pension arrangement do not vest in the TIB.

However, the Court held that as the respondent, Mr Williamson, had reached the scheme’s pension age,

although he continued to work, the pension could be considered as income and therefore used to repay

creditors.

The decision resulted in a successful application by Mr Raithatha, as Williamson’s trustee in bankruptcy, for a

court order compelling Williamson, the bankrupt, to draw his pension and apply that income towards satisfying

his bankruptcy creditors.

As a result of that decision, it appeared that a pension scheme was no longer a safe place in which an

individual could seek to shelter funds from his creditors. The judgment was a warning to all those with

substantial pension pots which had until then been considered beyond the reach of a TIB. A bankrupt of

scheme pension age, even when is he is still employed and working, with no intention of taking his pension,

may be forced to access pensions savings to pay off creditors where he is entitled to draw benefits but

chooses not to.

Although leave was granted for Williamson to appeal, the appeal was not progressed, as the parties reached

a confidential settlement. The full potential impact on occupational pension schemes therefore remained

http://www.pensions-ombudsman.org.uk/wp-content/uploads/PO-3750.pdf
http://www.nortonrosefulbright.com/knowledge/publications/65637/pensions-stop-press-high-court-rules-bankrupt-must-draw-pension-to-pay-creditors-raithatha-v-williamson-20
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unclear.

The facts and decision in Horton v Henry [2014]

Mr Henry became bankrupt in December 2012. His assets included four personal pension policies which did

not form part of the bankruptcy estate. Throughout his bankruptcy, he was entitled to draw his pension, but

chose not to do so. On the day before his discharge from bankruptcy, his Mr Horton, as his TIB, applied for an

IPO seeking a share of lump sum payments and income from the pensions.

Mr Henry opposed the application. He relied largely on the arguments advanced by the bankrupt in Raithatha,

although he did not attempt to argue that a lump sum could never constitute a payment in the nature of

income for the purposes of section 310(7) of the IA 1986 (an argument made unsuccessfully by the bankrupt

in Raithatha).

The Court held that Mr Henry's undrawn pensions could not be subjected to an IPO. Although the

circumstances of the application were acknowledged by the Court to be indistinguishable from Raithatha, it

was held that Raithatha was wrongly decided and the Court declined to follow that decision.

The Court noted that, in order for Mr Henry to receive pension monies, he would have to make a number of

decisions and elections. Unless and until these were made, the pension rights were uncrystallised and

uncertain in value.

“Income” for the purpose of an IPO is defined in section 310(7) of the IA 1986 as:

“payment in the nature of income which is from time to time made to [the bankrupt] or to which he becomes

entitled ... [and includes] (despite anything in section 11 or 12 of the Welfare Reform and Pensions Act 1999)

any payment under a pension scheme”.

The Court considered this section and, in particular, noted that payments under a pension in payment were

plainly within its ambit. However, pensions not already in payment could not, in the Court's view, be said to be

payments to which the bankrupt was “entitled” and so within the ambit of section 310(7). The word “entitled”

suggested a reference to a pension in payment under which definite amounts had become contractually

payable. Unless and until Mr Henry had made the necessary decisions and elections, payments were neither

certain nor contractually payable. Further, the TIB had no right, on behalf of the bankrupt, to make decisions

and elections relating to the pensions, as the pensions were not part of the bankruptcy estate.

Comment

As the judge noted in this case when he declined, albeit reluctantly, to follow Raithatha, it is hoped that the

Court of Appeal will soon have an opportunity to rule on which of these cases is correct. Until such time, or

statutory clarification, the contradictory decisions leave the law in an unsatisfactory state.

The anomaly pointed out by the court in Raithatha has some force: why should the mere issue of whether the

bankrupt happened to have made an election to draw on his pension before or during the bankruptcy have

such a fundamental impact upon the position of the bankrupt and his creditors? However, the decision in

Raithatha is considered by many to be at odds with the legislative aim of protecting pensions from a

bankruptcy estate.

As a result of the Budget 2014 and the pension flexibilities to be introduced from 6 April 2015, an individual

with defined contribution pension savings will be able to access his fund in full once he reaches age 55,

provided this is permitted under the scheme rules. The effect of the changes will mean that, for affected

schemes, there will no longer be a distinction between the member’s pension and lump sums, making even a

relatively small pension fund an attractive target for an IPO.

Although the various elections and decisions to be made by the bankrupt as referred to by the judge in

Horton case will remain, the financial benefit of a successful IPO claim could make an application by a TIB,

and potentially pursuit to the Court of Appeal, a worthwhile prospect.

The position for occupational pension schemes is further complicated, as the payment of lump sums on

commencement may be subject not only to elections and decisions by the bankrupt but also to the discretion

of the scheme’s trustees.
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