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Restructurings, especially those involving multiple jurisdictions, are invariably complex matters. This CMS Expert
Guide provides an overview of the various restructuring possibilities available in a large number of countries,
allowing you to compare how the options are deployed in these jurisdictions.

We intend to update it periodically to reflect important changes as they happen.

If you need more information or have any questions, please do not hesitate to contact us.

Additionally, you can read our global CMS Expert Guide to Stabilisation and Restructuring, which includes
further information on restructuring implications, the measures available in each jurisdiction and other important
data, or our CMS Expert Guide to Insolvency in Latin America (also available in Spanish).
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1. What is the primary legislation governing insolvency
and restructuring proceedings in your jurisdiction?

Both proceedings are fully governed by the Code of Civil Procedure (“CPC”).

The CPC provides for:

Insolvency ("bankruptcy" under the Code, the term "insolvency" is only used in relation to non-
traders);
Concordata and creditors' agreement as prior restructuring mechanisms;
Rehabilitation of the insolvent, after insolvency has been declared.

2. How are insolvency proceedings or restructuring
proceedings initiated?

Bankruptcy may be initiated at (i) the request of the insolvent debtor; (ii) any creditor or public prosecutor within
two years of the occurrence of any of the following grounds, even if the debtor has ceased trading: 

suspension of payments by the debtor; 
the debtor has absconded or vanished from his place of business without leaving a legal
representative and/or dissipation; and 
loss of goods or any other abusive procedure which reveals, on the part of the trader, a manifest
intention to place himself in a situation where he cannot fulfil his obligations.

It can also arise from the unsuccessful use of preventive proceedings (concordata and creditors' agreement)

3. What are the legal reasons for insolvency in your
country?

The Angolan regime defines bankruptcy as the impossibility of honouring obligations.

The inability of a trader to meet its obligations presupposes an assessment based on one of two criteria (or a
combination thereof): 

1. the cash flow criterion – which occurs when the debtor becomes unable to pay his debts when they fall
due, irrespective of whether the assets exceed the liabilities 

2. the balance sheet criterion – when the debtor's assets are insufficient for full performance of his
obligations.

In the case of limited liability companies, bankruptcy may also be declared on the grounds of manifest
insufficiency of assets to meet liabilities. 

The declaration of bankruptcy also takes place when any of the above facts mentioned in point 2 have been
proven.
Regarding the insolvency of a non-trader, the debtor may be declared bankrupt when his assets are lower than
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his liabilities. In this regard, insolvency shall be presumed (a) when at least two uncontested executions are
pending against the debtor; (b) when the debtor has been seized on the basis of a justified fear of insolvency and
has not pleaded, by embargos, the sufficiency of his assets or, having alleged it, the embargos are dismissed.

4. Which different types of restructuring / insolvency
proceedings exist and what are their characteristics?

As mentioned above, there are two preventive options:

Concordata is an agreement between the debtor and his creditors, whereby the debtor is obliged to pay all of
the debts within a certain period of time, without jeopardising the management of the company and its assets;
and

a creditors' agreement is also an agreement, but only between the creditors, reached by the majority of
creditors with voting rights (representing at least 75% of the corresponding claims), which may lead to the
formation of a new company in order to continue the commercial business of the bankrupt entity, provided that
certain requirements are met. This new company will hold the assets of the bankrupt company and the
participations of the creditors in the respective share capital will correspond, in full or in part, to the amounts of
their claims.

In the absence of any means of recovery being requested and approved, by the creditors or the court, the debtor
is immediately declared bankrupt.

The bankruptcy may, if there is evidence for it, be classified as casual, culpable or fraudulent.

Casual – When the bankrupt, having conducted his business with honesty and normal diligence, has been
rendered incapable of fulfilling his obligations for reasons beyond his control;

Culpable – When the bankrupt has acted with obvious negligence, recklessness or prodigality, has consumed a
considerable part of his assets at stake or has failed to comply with the legal provisions relating to bookkeeping
and business transactions. Failure to voluntarily file for bankruptcy presupposes his guilt; or

Fraudulent – When (i) the bankrupt, knowing the impossibility of fulfilling his obligations, pays any creditors or
provides them with means to obtain advantages over others; (ii) there is a description of fictitious claims or wilful
omission of assets in his balance sheet, with the purpose of avoiding or delaying bankruptcy, the bankrupt has
purchased goods on credit with the intention of reselling them, before payment, for a lower price than usual, if
such resale has taken place; (iii) the bankrupt is suspected of simulated acts, falsely dated acts or has in any other
way acted in bad faith to the detriment of the creditors.

Fraudulent bankruptcy and culpable bankruptcy are punishable by imprisonment.

5. Are there several types of creditors and what is the
effect of a difference?

There are several types of creditors. The graduation of claims is based on the following fundamental principles: 
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1. First the costs of the bankruptcy proceedings are paid;
2. Then the claims of the State and local authorities; 
3. After which, the so-called preferred creditors, in respect of whom the claim enjoys security in rem,

over a particular property, the value of which from the sale of that property is used for payment (if the
value of the property is not sufficient to settle the entire debt, it is then paid on the terms of ordinary
creditors);

4. Finally, the ordinary creditors, i.e. those who do not enjoy any security.

In the event of insolvency of a company, if there are corporate creditors and private creditors of partners with
joint and unlimited liability, they are paid in preference to the latter for the proceeds of the assets of the
corporate body, after the claims have been met with real collateral on those assets.

6. Is there any obligation to initiate restructuring /
insolvency proceedings? For whom does this obligation
exist and under what conditions? What are the
consequences if this obligation is violated?

Obligation

If the debtor is unable to meet his commercial obligations before effectively terminating the payments or within
ten days of such termination, he shall apply to the competent court for a declaration of bankruptcy. To this
request, the debtor must attach various accounting documents. 

Consequences

If the debtor doesn’t file for bankruptcy (or insolvency, in the case of a non-trader), such behaviour has an
influence on the qualification of bankruptcy/insolvency (i.e. his action may be deemed guilty or fraudulent, which
are both punishable by imprisonment).

If the bankruptcy of a limited liability company is found to be faulty or fraudulent, its directors, officers or
managers who prove to be responsible, as well as any accessories, will be indicted and tried for the crimes.

Directors may also respond under the general terms of the Companies Act. Under this law, managers and
directors are jointly and severally liable for damages they cause to the company, for acts or omissions committed
in violation of legal or contractual duties

7. What are the main duties of the representative bodies
in connection with restructuring / insolvency
proceedings?

The directors or managers of limited liability companies are subject to the obligations incumbent upon the
individual bankrupt in the bankruptcy proceedings, and they are, furthermore, responsible for petitioning for
bankruptcy, attaching for that purpose a certificate of the minutes of the meeting or general meeting at which
such petition was decided.
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8. Are the representative bodies of a legal entity involved
in restructuring / insolvency proceedings?

Upon receipt of the petition for bankruptcy, the judge will appoint a bankruptcy trustee (insolvency
administrator), who has the following tasks:

Administration of the assets of the estate (assets of the company); he may perform all acts of general
administration and perform all acts convenient to the conservation and enjoyment of the rights of the
bankrupt, in the interest of the bankrupt and of the creditors, and avoiding, as far as possible,
worsening the bankrupt’s economic situation; and 
Selling all the assets and rights in the bankruptcy estate until the debts are fully settled.

The modality of the sale of goods is defined by the receiver (representative of the judge, who acts directly under
his direction and supervision) and may take the form of a proposal in a closed letter and auction, if the sale is
judicial; and sale by direct negotiation, if the sale is extrajudicial.

9. What are the main duties of shareholders in
connection with restructuring / insolvency proceedings?

Notwithstanding the effects referred to above regarding limited liability companies, the decision declaring the
unlimited liability company bankrupt also declares the bankruptcy of all of the shareholders of that company.

10. Are the shareholders of a company involved in
restructuring / insolvency proceedings?

The declaration of bankruptcy has several effects in the legal sphere of the bankrupt company, specifically with
regard to the shareholders: 

1. inhibition of management and disposal of their assets; 
2. ineffectiveness of legal transactions carried out after the declaration of bankruptcy, although such acts

may be ratified by the bankruptcy trustee; 
3. closure of the bankrupt company's current bank accounts, immediate maturity of debts and

suspension of any interest against the bankrupt estate, except if covered by a real guarantee.

11. Is a solvent liquidation of the company an alternative
to regular insolvency proceedings?

No, the only alternatives to insolvency/bankruptcy are the use of preventive means. What exists is the possibility
of rehabilitation of the insolvent/bankrupt when the bankruptcy has been classified as casual or when he has
served or been forgiven the penalty for being guilty, or for fraudulent bankruptcy. The rehabilitation of the
bankrupt can only be requested in the proceedings in which the bankruptcy is declared.

12. Does a legal framework for preventive restructuring
exist yet?
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The existing regime, as mentioned above, is set out in the CPC, which provides for only two preventive means:
concordata and a creditors' agreement. 

13. What is the average success rate after completed
restructuring / insolvency proceedings?

There is no available data from the Angolan courts regarding this matter.
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Restructuring and insolvency law in Austria
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1. What is the primary legislation governing insolvency
and restructuring proceedings in your jurisdiction?

The primary pieces of legislation are the Austrian Insolvency Act (Insolvenzordnung) and the European Regulation
on Insolvency Proceedings.

2. How are insolvency proceedings or restructuring
proceedings initiated?

The commencement of any proceedings under the Austrian Insolvency Act – either restructuring proceedings or
bankruptcy proceedings – is dependent on the existence of certain factual predicates. In the case of corporate
entities, these are:

illiquidity (cash flow insolvency or zahlungsunfähig; Sec 66, para 1 of the Austrian Insolvency Act)
over-indebtedness (balance sheet insolvency or überschuldet; Sec 67, para 1 of the Austrian
Insolvency Act). 

If either of these conditions is present, an insolvency petition must be filed by the managing directors of a
company (or in some cases the shareholders). 

Creditors of a debtor may also file an insolvency petition if either of these insolvency reasons exist. In this
application they must certify:

the existence of a claim against the debtor
the debtor’s material insolvency (i.e. illiquidity or over-indebtedness). 

If the creditor does not provide such evidence, the application will be dismissed by the competent insolvency
court without hearing the debtor.

3. What are the legal reasons for insolvency in your
country?

Illiquidity/Cash Flow Insolvency

An entity is considered illiquid if it is unable to pay its debts as they fall due. Only monetary debts are relevant.
Other obligations, in particular material, service or work performance obligations etc., are irrelevant.  A
temporary delay of payments, which will be resolved within a “reasonable period of time” (in case law 3 months is
widely used as a reference), does, however, not constitute a state of illiquidity (some courts allow grace periods of
up to 6 months under certain circumstances). Also, the mere threat of illiquidity does not amount to illiquidity
until the entity is actually unable to pay its debts as they fall due.

Illiquidity is caused by a lack of readily available liquid assets. “Readily available” means of payment are primarily
cash, bank money, open credit lines and items which, such as certain securities (e.g. cheques issued by third
parties or bills of exchange accepted or otherwise signed by third parties), are normally accepted by creditors on
account of payment. In addition, however, easily realisable assets (e.g. due and recoverable receivables, savings

 1 
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deposits, capital market securities, precious metals etc.), are also considered liquid assets because they could be
turned into money at any time; so that non-payment of debts despite the existence of such assets does not
constitute insolvency, rather unwillingness to pay.

Over-indebtedness/Balance Sheet Insolvency

The determination of whether an entity is over-indebted involves a two-stage test. Firstly, an entity has to assess
whether it is in a state of calculatory over-indebtedness, i.e. whether the liquidation value of its assets is
exceeded by its liabilities resulting in a negative equity. The negative equity (negatives Eigenkapital) reflected in the
financial statements of a company only shows that such company is over-indebted on the basis of the book value
of its assets (bilanzielle Überschuldung). In case of hidden reserves, over-indebtedness on the basis of a company’s
book value does not necessarily mean that the company is calculatory over-indebted, as liquidation values are to
be used for this calculation.

The second prerequisite is that the entity does not have a positive going concern prognosis (positive
Fortbestehensprognose). This is the case if the going concern prognosis shows that the entity will not (with an
increased probability of over 50%) return to (and retain) a state of solvency and will not be able to achieve a
sustainable turn-around in the long term. Typically, a positive forecast has to be made for a period ranging from 6
months up to 3 years (according to the prevailing opinion, at least for a period exceeding 18 months) following
the date of the prognosis, and has to be accompanied by a finance- and liquidity-plan. The forecast has to be
constantly reviewed and updated by the entity’s management to ensure that it is still positive.
Over-indebtedness only constitutes a statutory reason for insolvency in the case of registered partnerships, in
which no partner with unlimited liability is a natural person, companies and estates.

4. Which different types of restructuring / insolvency
proceedings exist and what are their characteristics?

There are the following different types of restructuring/insolvency proceedings in Austria:

Restructuring proceedings under the Insolvency Act (Sanierungsverfahren)

Restructuring proceedings can take two different forms: with and without self-administration. While in the latter
an insolvency administrator handles the proceedings and is, for the duration of the restructuring proceeding, the
respective entity’s representative, in a proceeding with self-administration, representation powers generally
remain with the managing directors (under the supervision of an administrator, however).

Key to the initiation of a restructuring proceeding is that the insolvent entity files for insolvency itself and (already
in this filing) offers the debtors a qualifying restructuring plan. If the proceedings shall be initiated with self-
administration, the entity’s filings for insolvency must meet certain qualified standards.

Restructuring proceedings without self-administration (Sanierungsverfahren
ohne Eigenverwaltung)

The initiation of restructuring proceedings requires the managing director to file for insolvency and present a
restructuring plan (Sanierungsplan). These proceedings may already be opened if the inability to pay debts as they
fall due is only imminent and has not yet been reached (drohende Zahlungsunfähigkeit).
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With the opening of restructuring proceedings without self-administration the debtor will lose its right to run the
company. Instead, an insolvency administrator will be appointed who will administer and represent the
insolvency estate. Legal actions undertaken by the debtor after the opening of insolvency proceedings will in
principle be invalid and payments made to the debtor instead of the insolvency administrator will not relieve the
debtor of its debt.

Creditors have to register their outstanding receivables in the insolvency proceedings and credibly show that
those receivables are legally valid. The insolvency administrator will review the claims, create a record, and decide
which claims to contest. They will also decide whether the company will continue to operate or be closed.

In the restructuring plan the debtor has to offer to pay at least 20% of all receivables of the creditors within 2
years. The insolvency administrator must review the restructuring plan and the creditors have to agree to the
plan (with a double majority of at least 50% by both headcount and value of claims). If they do so and the court
confirms the restructuring plan, the insolvency proceedings will be lifted and the debtor will be allowed to run its
company again.

If the debtor manages to fulfil the restructuring plan, it will not have to pay the outstanding balance (i.e. the
amount exceeding the quota) of the receivables to the creditors. It will be free of its debts. If the debtor fails to
fulfil the plan, the creditors or court do not approve it, or the debtor decides to rescind it, bankruptcy proceedings
will be initiated and the company will be liquidated, with the proceeds distributed by the insolvency administrator
according to the insolvency quota of the creditors.
After the distribution of the quota, the insolvency proceedings will be lifted by a decision of the court. In general,
after the end of the insolvency proceedings the company will be fully wound up and can be deleted from the
companies register.

Restructuring proceedings with self-administration (Sanierungsverfahren mit
Eigenverwaltung)

Restructuring proceedings with self-administration allow the debtor to remain in control of its company. The
insolvency mass will therefore not be administered by an insolvency administrator but by the debtor. However, an
administrator (with less powers to act) will be appointed by the competent court also in restructuring proceedings
with self-administration. Hence, in such proceedings the administrative and managerial powers of the managing
directors of the insolvent entity are limited and encompass only typical transactions in the ordinary course of
business. Any dealings falling out of this scope, or which are specifically listed as limitations under Section 172 of
the Austrian Insolvency Act, require the consent of the appointed administrator. In particular, the following acts
are carried out by the administrator:

potential challenge of acts carried out by the debtor prior to the commencement of the proceeding
examination and acceptance of claims registered by creditors
conclusion of transactions such as the sale or lease of the debtor’s whole business, of all movable
fixed and current assets or a part thereof necessary for their operation, or of immovable property
the court may prohibit the debtor from carrying out other legal acts at all or without the consent of
the administrator if this is necessary to avoid disadvantages for the creditors.

Moreover, the administrator retains a veto right with respect to any transactions envisaged by the insolvent
entity.
In the restructuring plan the debtor has to offer to pay at least 30% of all the receivables of the creditors within 2
years. 
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The court may revoke the self-administration if for example:

circumstances arise that lead the court to believe that a continuation of the self-administration will be
disadvantageous to creditors (e.g. if the debtor violates obligations to cooperate or provide
information, violates restrictions of the self-administration or violates the interests of the creditors at
all, the financial plan cannot be adhered to, or the debtor does not fulfil the administrative claims
punctually), or
the reorganisation plan was not accepted by the creditors within 90 days of the commencement of
the proceedings.

Bankruptcy proceedings under the Insolvency Act (Konkursverfahren)

Bankruptcy proceedings are similar to restructuring proceedings without self-administration in a way that the
opening of such proceedings will have the same effect on the power of the debtor to run its company and
undertake legal actions.

So, without the debtor presenting a restructuring plan, the insolvency administrator will review the claims
registered by the creditors, create a record and decide which claims to contest. They will also decide whether the
company will continue to operate or be closed. The administrator will liquidate the assets of the company and
distribute the insolvency mass to the creditors according to their insolvency share. After the insolvency mass has
been distributed, the insolvency proceedings will be lifted by a decision of the court. In general, after the end of
the insolvency proceedings, the company will be fully wound up and can be deleted from the companies register.

5. Are there several types of creditors and what is the
effect of a difference?

Insolvency creditors (Insolvenzgläubiger) are creditors who, at the time of the opening of the insolvency
proceedings, have a legal claim (insolvency claim) against the insolvency debtor. These creditors can participate in
the insolvency proceedings by filing their claims with the insolvency court and will receive proportional
satisfaction if the insolvency administrator recognises the filed claim. 

Creditors of claims arising after the date on which the insolvency proceedings were opened (Massegläubiger) are
generally to be satisfied in full from the insolvency estate when their claims become due and payable. If such
claims cannot be satisfied in full (Masseinsuffizienz), Sec 47 of the Austrian Insolvency Act provides for an order of
priority for their satisfaction.

Preferred creditors

Secured creditors exist:

in respect of items that are part of the insolvency estate but are now owned by the debtor (e.g.
reservation of title or Aussonderungsrechte)
in relation to rights to preferential satisfaction from specific assets of the estate (e.g. liens or security
interests or Absonderungsrechte). 

Pursuant to Sec 11, para. 2 of the Insolvency Act, the fulfilment of claims of such preferred creditors, which could
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endanger the restructuring of the company, can generally not be demanded prior to the expiry of 6 months after
the opening of the insolvency proceedings.

Subordinated creditors

Subordinated creditors only receive an insolvency dividend if the claims of all other (non-subordinated) creditors
have been fully satisfied. 

6. Is there any obligation to initiate restructuring /
insolvency proceedings? For whom does this obligation
exist and under what conditions? What are the
consequences if this obligation is violated?

Insolvency Act

If a legal reason for insolvency (illiquidity or over-indebtedness) exists, the respective corporate entity is deemed
insolvent and is under obligation to file for the commencement of insolvency proceedings without culpable delay,
but no later than 60 days after having detected that the entity is insolvent. If the managing directors (or certain
other legal representatives) of the entity fail to do so in time, they face exposure to claims by creditors and the
insolvent entity.

Company Reorganisation Act

Managing directors are liable vis-à-vis the company for liabilities not covered by the eventual insolvency estate if,
within the last 2 years before the insolvency filing, they: 

have received a report from the company’s auditor stating that the equity ratio (Eigenmittelquote) is
less than 8% and the notional debt repayment period (fiktive Schuldentilgungsdauer) exceeds 15 years,
and they have not immediately filed for reorganisation proceedings or have not properly continued
them, or
have not prepared annual financial statements, or have not done so in a timely manner, or have not
immediately commissioned the auditor to audit the annual financial statements.  

Shareholders may also be liable if the managing directors have suggested to file for reorganisation proceedings,
but the shareholders denied their consent to do so or have actively instructed the managing directors not to do
so.

7. What are the main duties of the representative bodies
in connection with restructuring / insolvency
proceedings?

Should a company be either illiquid or over-indebted, it is deemed insolvent and its managing directors are under
obligation to file for the commencement of insolvency proceedings (either as restructuring or as bankruptcy
proceedings) without culpable delay, but no later than 60 days after having detected that the entity is insolvent. If
the managing directors of the entity fail to do so in time, they face exposure to claims by creditors and the
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insolvent entity. So, in order to avoid such directors’ liability, the managing directors of a company must also
constantly supervise the financials of a company and determine whether a reason for insolvency is present.

Managing directors may face civil and criminal liability if they fraudulently or gross negligently enter into
obligations on behalf of the company which they know (or should have known) the company cannot fulfil (e.g.
due to being materially insolvent).
Cost-covering assets are a prerequisite for the opening of insolvency proceedings. If not sufficiently available, the
representative bodies are obliged to make an advance payment of costs up to EUR 4,000 to the competent
insolvency court to cover the (commencement) costs of the insolvency proceeding. This liability extends to all
persons who were corporate representatives in the last 3 months prior to the filing of the insolvency petition.

For the duties of representative bodies under the Company Reorganisation Act see above under point 6.

8. Are the representative bodies of a legal entity involved
in restructuring / insolvency proceedings?

In general, the insolvency administrator is the central figure in the insolvency proceedings since they administer
and represent the assets of the insolvency estate. The insolvency court is responsible for the selection,
appointment and supervision of the insolvency administrator. Representative bodies of the debtor are obliged to
support and assist the administrator (if asked to do so by the administrator) in the fulfilment of their statutory
duties in restructuring/insolvency proceedings. In particular, the representatives must provide all requested
information to the administrator and must present a signed list of assets and liabilities of the company. If no self-
administration has been granted by the insolvency court, the representatives may not act on behalf of the debtor
during the insolvency proceedings.

However, in restructuring proceedings with self-administration, the debtor generally remains in control of its
company. Even though the insolvency estate is not administered by an insolvency administrator in this case, an
administrator is appointed nonetheless and exercises mainly supervision functions. Moreover, the administrative
and managerial powers of the managing directors of the debtor are still limited and encompass only typical
transactions in the ordinary course of business. The administrator retains a veto right even for these transactions.
Any dealings falling out of this scope require the express consent of the appointed administrator. Additionally,
some acts and transactions may only be carried out by the appointed administrator even if self-administration is
granted by the court (see above under point 4).

Insolvency claims filed by creditors are to be examined in the insolvency claim examination hearing
(Prüfungstagsatzung), which the insolvency administrator and the debtor (i.e. its representatives) must attend. In
principle, the insolvency administrator has to either approve or contest each insolvency claim. The debtor may
also contest registered claims, which has secondary effect only, as the creation of an enforcement title would be
prevented by such a debtor contestation. The debtor’s representative(s) must generally attend the hearings
scheduled by the insolvency court

9. What are the main duties of shareholders in
connection with restructuring / insolvency proceedings?

Generally, shareholders are not obliged to file for insolvency if their company is either illiquid or over-indebted.
However, under certain circumstances shareholders do have such a filing obligation. This is the case for general
partners (unbeschränkt haftende Gesellschafter), if a shareholder acts as “shadow manager” of a company or if a
company does not have an appointed managing director (for whatever reason).
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10. Are the shareholders of a company involved in
restructuring / insolvency proceedings?

Provided shareholders of a company (GmbH/limited liability or AG/public liability) have paid to the company the
capital contribution for which they have subscribed, they are generally not liable for the company’s liabilities
(Separation Principle or Trennungsprinzip). This also applies in the case of insolvency. However, there are a few
exceptions to this principle: 

under the Equity Replacement Act (Eigenkapitalersatz-Gesetz), loans granted by certain qualified
shareholders in a crisis are to be treated as equity replacing and are subordinated
the Austrian Supreme Court has accepted certain situations which lead to a piercing of the corporate
veil (e.g. material under-capitalisation, shadow directors, fraudulent trading, depriving the company of
vital assets necessary for its survival)
direct agreements between shareholders and creditors, agreements between shareholders with the
company (e.g. contribution agreements), or securities issues by shareholders (e.g. guarantees), may
also be enforced against the respective shareholder. 

If the legal form does not provide a liability privilege (e.g. in the case of general partners in partnerships),
shareholders will be directly liable. Special terms apply to limited partners (Kommanditisten) of limited
partnerships (Kommanditgesellschaften), who are liable up to an amount specified in the commercial register.

11. Is a solvent liquidation of the company an alternative
to regular insolvency proceedings?

In the case that a company is insolvent (illiquid or over-indebted), the management of the company has a
statutory obligation to file for insolvency with the competent court (no voluntary liquidation is possible in this
situation). If no insolvency situation is existent, the shareholders of a company may decide to voluntarily liquidate
a company.

12. Does a legal framework for preventive restructuring
exist yet?

The Company Reorganisation Act (Unternehmensreorganisationsgesetz) foresees a preventive restructuring
proceeding outside of ordinary insolvency proceedings. In order to prevent insolvencies and the related legal
implications, the Company Reorganisation Act stipulates even an obligation of managing directors to file for a
company’s reorganisation with the competent court. However, such reorganisation proceedings have rarely been
initiated in the Austrian market as management liability does not arise if, immediately after the receipt of an
auditor’s report indicating a crisis situation, the managing directors obtain an expert opinion from an auditor
which states that there is in fact no need for reorganisation.

13. What is the average success rate after completed
restructuring / insolvency proceedings?

In 2019 the average insolvency quota in all company insolvency proceedings (restructuring and bankruptcy)
amounted to around 11%. 
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Due to the statutory minimum quota of 20%, the quotas are usually higher in restructuring proceedings.
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Footnotes

1 Of course, the breach of such obligations may in turn give rise to monetary obligations (e.g. to pay
damages or to compensate for unjust enrichment), which must then indeed be taken into account. 
Back to the text occurrence
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Restructuring and insolvency law in Belgium
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1. What is the primary legislation governing insolvency
and restructuring proceedings in your jurisdiction?

Book XX of the Belgian Economic law code is the primary piece of legislation governing insolvency and
restructuring proceedings in Belgium. It is a consolidation of all the rules in respect of pre-insolvency,
restructuring and bankruptcy proceedings.

2. How are insolvency proceedings or restructuring
proceedings initiated?

Restructuring proceedings

A company can request the opening of a judicial reorganisation if it can demonstrate that its continuity is at risk
or will be at risk even if the conditions for bankruptcy are met at the time of filing the request.
If the debtor is a legal entity, the continuity of its business is deemed to be threatened in any event when the
losses have reduced the net assets to less than half of the capital.

The request to open a procedure for judicial reorganisation by transfer under judicial authority is also possible,
under certain conditions, for the public prosecutor, a creditor of the debtor or any third party with an interest in
acquiring all or part of the business.

Together with the request for opening the judicial reorganisation, a number of documents will need to be
presented to the Court such as a description of the proposed measures, an overview of all the debts, a business
plan that demonstrates that the company will be able to pay its new debts during the suspension period etc.

Insolvency proceedings

Bankruptcy may be filed by the debtor, and in exceptional cases, third parties can summon a company into
bankruptcy. One or more creditors can file a petition for bankruptcy of the debtor in order to stop the
accumulation of debts. The public prosecutor’s office can also file a petition for bankruptcy.
Together with the declaration of bankruptcy a number of documents will need to be presented to the Court such
as the balance sheet showing the due debts and the assets, the indication of whether any personnel is
employed, a list of customers and suppliers etc.

3. What are the legal reasons for insolvency in your
country?

The two conditions for a declaration of bankruptcy are: 

persistent failure to pay its debts
considerable deterioration in creditworthiness.

It is generally assumed that this is the case if it is certain that the company is no longer able to pay its debts that
are due, certain and payable; and its creditors, suppliers or banks no longer have the confidence to grant credit.
It is not required to be unable to pay all its debts, a substantial part is sufficient.
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4. Which different types of restructuring / insolvency
proceedings exist and what are their characteristics?

Restructuring proceedings

In Belgium there are three types of judicial reorganisation: 

Amicable settlement 

Reached with two or more creditors.

Collective agreement 

Whereby the debtor presents a collective agreement with a proposition of measures to safeguard the continuity
of the company (e.g. reduction of debts by up to 80%, repayment plan etc.), which needs to be approved by the
majority of the creditors representing more than 50% of the total debt of the company.

Transfer under judicial authority 

Whereby the Court appoints a court representative who is responsible for organising and realising the (partial or
full) sale of the business. This is often used to sell the healthy parts of a business and to leave behind the
unhealthy parts, after which the company with the remaining assets is often liquidated. The management of the
company remains in charge of the day-to-day business, but the court representative has exclusive power in
respect of the sale process.

Aside from judicial reorganisation, a company in difficulty can also opt for out-of-court amicable settlement with
two or more creditors.

As from the time of deposit of the request for the opening of a judicial reorganisation, the company is granted
the benefit of suspension of payment of debts originating from before the opening of the procedure. The initial
suspension period is a maximum of 6 months, but it is possible to ask the Court to extend this up to 18 months.
The payment of new debts originating from after the opening of the procedure is not suspended. If the company
fails to pay its new debts, the Court can decide to terminate the judicial reorganisation.

The company cannot be declared bankrupt as long as it is involved in a judicial reorganisation, and the directors
also cannot be held liable for late filing for bankruptcy during this period (unless the judicial reorganisation was
opened for the sole purpose of avoiding having to file for bankruptcy).

During the judicial reorganisation proceedings, the directors remain in charge of managing the company and will
continue to carry out its day-to-day activities.

Insolvency proceedings
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The purpose of bankruptcy proceedings is to place the debtor’s assets under the authority of a trustee who is
charged with managing and liquidating the assets of the company and distributing the proceeds among the
creditors. Once bankruptcy proceedings are initiated the directors will no longer have any powers.

5. Are there several types of creditors and what is the
effect of a difference?

Ordinary and extraordinary claims

In judicial reorganisation procedures, a distinction should be made between ordinary and extraordinary claims in
the suspension. Depending on the classification as an ordinary or extraordinary claim in the suspension, the
debtor has more or less freedom to reduce a claim in a reorganisation plan. The extraordinary claims in the
suspension cover all claims secured by collateral.

Debts dating from before the judicial reorganisation proceedings are subject to a suspension of payment. On the
other hand, the debts that have arisen in the course of the judicial reorganisation procedure must be paid and
thus do not fall under the suspension.

Debts in the estate and debts of the estate

In the event of bankruptcy, a distinction will be made between debts in the estate on the one hand, i.e. debts
that arose before the opening of bankruptcy proceedings, and debts of the estate on the other hand, i.e. debts
that arose as a result of the procedure/times; the latter must be paid immediately and these creditors take
priority over all other creditors.

The creditors in the estate are divided into two categories:

Ordinary creditors
Preferential creditors, with either a special privilege on certain goods or a general privilege.

Their category determines the order in which creditors are paid. Ordinary creditors are paid after preferential
creditors. The order of payment between several preferential creditors will depend on the type of privilege:
creditors with a special privilege will be paid before those with a general privilege. 

6. Is there any obligation to initiate restructuring /
insolvency proceedings? For whom does this obligation
exist and under what conditions? What are the
consequences if this obligation is violated?

There is no legal obligation to enter into restructuring proceedings (judicial reorganisation proceedings), but the
directors do have a general duty of care towards the company. Often restructuring proceedings are the best
solution to try to avoid a bankruptcy.

The board of directors is responsible for verifying whether the conditions for bankruptcy are fulfilled and to file
for bankruptcy. The directors are legally obliged to file for bankruptcy within 1 month after the above-mentioned
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conditions are fulfilled. However, a judicial reorganisation can still be filed even if the bankruptcy conditions are
fulfilled. During the judicial reorganisation there is no obligation to file for bankruptcy.

7. What are the main duties of the representative bodies
in connection with restructuring / insolvency
proceedings?

As mentioned above, there is no legal obligation to enter into restructuring proceedings (judicial reorganisation
proceedings). Directors do have a general duty of care towards the company, its shareholders and its creditors.
They will need to be actively involved in the company and take any decision a normal and diligent director would
take in the same circumstances. Often, initiating restructuring proceedings are the best solution to try to avoid a
bankruptcy. During a judicial reorganisation, the directors remain in charge of the management of the company.

As mentioned above, the board of directors is responsible for verifying whether the conditions for bankruptcy are
fulfilled, and if this is the case, to file for bankruptcy. As from the opening of the bankruptcy, the trustee will take
over control of the company and sell the assets of the company and divide the proceeds between the creditors.

In the case that the company is declared bankrupt the directors can be held liable: 

for a part or all of the debts of the bankruptcy if it can be demonstrated that they made a gross error
that contributed to the bankruptcy
for a part or all of the debts of the bankruptcy if the directors did not file for bankruptcy although it
was clear that there was no reasonable prospect of continuing the activities and avoiding a
bankruptcy (wrongful trading)
for certain social and tax debts if the directors during the last 5 years prior to the bankruptcy were
involved in at least two other bankruptcies in which there were unpaid social and tax debts.

8. Are the representative bodies of a legal entity involved
in restructuring / insolvency proceedings?

The board of directors is only responsible for verifying whether the conditions for bankruptcy are fulfilled and if
so to file for bankruptcy. Once the bankruptcy proceedings are initiated, the directors will no longer be
responsible for the day-to-day activities of the company. A trustee will take over control over the company, sell
the assets of the company and divide the proceeds between the creditors.

As mentioned above, the board of directors remains in function during restructuring proceedings. However, in
case of judicial reorganisation through transfer under judicial authority, a judicial officer (gerechtelijk mandataris)
will be responsible for the sale process.

9. What are the main duties of shareholders in
connection with restructuring / insolvency proceedings?

The general assembly of shareholders can also decide to liquidate the company. In respect of bankruptcy
proceedings and judicial reorganisation, the shareholders take a more passive role. If they have doubts about the
competence of the board of directors, they may however request the appointment of an administrator who could
be requested to assume the role of director during the proceedings. 
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10. Are the shareholders of a company involved in
restructuring / insolvency proceedings?

Shareholders are not actively involved in the restructuring/insolvency proceedings. However, they do play an
active role in the previous stage through the so-called alarm bell procedure. 

The management board is obliged to convene the general meeting of shareholders under certain circumstances
depending on the legal form of the company (alarm bell procedure):

in the case of a public limited company, the general meeting needs to be convened when the net
assets fall below half, or one quarter of the capital
in the case of a private company or a cooperative society, the general meeting needs to be convened: 

when the net assets are at risk of becoming or have become negative (balance sheet test),
or 
when it determines that it is no longer certain that the company will be able to pay its
debts for at least another 12 months as and when they fall due (liquidity test). 

In this respect, the management board will explain in a special report the measures it proposes to take to
safeguard the continuity of the company. The shareholders will then decide on either the dissolution of the
company or the measures announced in the agenda of the general meeting to safeguard the continuity of the
company. It should be noted that the final decision to enter into restructuring proceedings remains with the
board of directors.

The general assembly of shareholders can also decide to liquidate the company.

11. Is a solvent liquidation of the company an alternative
to regular insolvency proceedings?

Aside from insolvency proceedings there are two alternative ways to liquidate a company:

Solvent liquidation

If the conditions for bankruptcy are not met, the company can still be liquidated voluntarily. This is an option to
consider if the activities of the company are for instance manifestly loss-making and no solution can be found
within a reasonable period of time.

In accordance with Belgian law, there are two ways to liquidate a company:

Normal procedure  

Whereby the process is divided in three steps: 

decision of the general shareholders to dissolve the company and appointment of a liquidator to be
approved by the Enterprise Court
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liquidation period (period during which the liquidator will make a statement of the company’s assets
and liabilities, cease the commercial activities, collect receivables and pay off the debts of the
company)
closing of the liquidation.

Simplified procedure 

Whereby no liquidator is appointed and the dissolution, liquidation and closing of the liquidation all take place
the same day. This procedure can be followed if, prior to the dissolution, all debts of the company are settled or
consigned.  

Deficitary liquidation

A deficitary liquidation in which the debts exceed the benefits is possible if a majority of the creditors show
confidence in this liquidation. When a normal liquidation process (i.e. with the appointment of a liquidator) is
followed, it is therefore possible that a deficit remains at the end of the liquidation. In such a case, the creditors
can file for bankruptcy if they believe that the bankruptcy conditions have been met.

12. Does a legal framework for preventive restructuring
exist yet?

A unit within the business court, the Investigation Unit for Companies in Difficulty (dienst opsporing ondernemingen
in moeilijkheden), is responsible for conducting a commercial investigation of companies in difficulty. There are
multiple indicators that trigger an investigation by the unit such as seizures, outstanding social or tax debts,
untimely deposit of annual accounts etc. In these circumstances, the unit will receive a notification and will
conduct an investigation. Often, the unit asks the director(s) of the company to provide information about the
financial status of the company and will invite the director(s) to an interview with the president of the business
court, during which the director(s) will need to answer to specific questions and explain whether or not the
continuity of the company is at risk. The president will then draft a report and will decide either to stop the
investigation or to advise the public prosecutor to take further actions. 

13. What is the average success rate after completed
restructuring / insolvency proceedings?

There are no official statistics available in Belgium in respect of the success rate of restructuring/insolvency
proceedings.
Judicial reorganisations can be an effective way to restructure a company, either by reaching agreements with its
creditors to restructure the debts of the company or by selling part or the whole of the company. However, it is
no magic solution. 

Restructuring of debts (e.g. by decreasing the amounts of the debts by a certain percentage and repaying the
debts over several years) often creates a chain reaction whereby the creditors of the debtor also suffer financial
difficulties. Moreover, it is also only postponement of execution if the company is facing structural problems.
Many companies which go through a judicial reorganisation are often still declared bankrupt in the end. 

A judicial reorganisation by transfer under judicial control does significantly facilitate the process of restructuring
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the company as the purchaser of a part or the whole of the business can, under certain circumstances, cherry-
pick the personnel it wants to take over. However, it remains to be seen whether this will still be possible in the
future since the European Court of Justice decided in a judgement of 16 May 2019 (Plessers case) that this option
of cherry-picking is in breach of European Directive 2001/23.
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Restructuring and insolvency law in Bosnia and Herzegovina
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1. What is the primary legislation governing insolvency
and restructuring proceedings in your jurisdiction?

Bosnia and Herzegovina is divided into two entities, the Federation of Bosnia and Herzegovina (FBiH) and
Republika Srpska (RS), and one self-governing district (BD), each with its own legal regime. Answers in this guide
on insolvency and restructuring proceedings are based on two main pieces of legislation: the FBiH Law on
Insolvency Proceedings and the RS Law on Insolvency. Further provisions regarding restructuring are found in the
relevant company laws of FBiH and RS, and the Law on Financial Business Operations applicable in the territory
of FBiH.  

2. How are insolvency proceedings or restructuring
proceedings initiated?

An insolvency proceeding is initiated by a written petition of either the debtor or any creditor who has a legally
recognised interest to conduct such proceedings. The creditor is obliged to show, by attaching the appropriate
documentation, that its claim, and the inability of the debtor to make payments, is probable.

After the opening of an insolvency proceeding, a reorganisation plan may be drafted that deviates from the
provisions of law governing the liquidation and distribution of the insolvency estate. The insolvency debtor may
file a reorganisation plan together with a proposal to open insolvency proceedings. 

In FBiH, after the opening of insolvency proceedings, the right to file a reorganisation plan with the respective
court is granted to the insolvency administrator and to the insolvency debtor until the final hearing at the latest. 
In RS, the insolvency debtor may also submit an insolvency plan during the insolvency proceedings if it could not
do so when submitting the proposal for opening the insolvency proceedings and if it obtains the consent of the
assembly of creditors. It is also explicitly regulated that restructuring proceedings can be initiated at the proposal
of the debtor or at the proposal of the creditor if the debtor agrees with such proposal. (If the creditor initiates
restructuring, the consent of the debtor must be submitted along with the proposal.) 

3. What are the legal reasons for insolvency in your
country?

The debtor’s inability to make payments, i.e. if the debtor is unable to meet its accrued and outstanding monetary
liabilities for a period of 30 days (FBiH) or 60 days (RS). In RS, it is also deemed that a debtor is unable to make
payments if its account has been blocked for 60 days continuously. 

In addition, an insolvency proceeding may also be commenced due to a debtor’s threatened inability to make
payments. However, in this case only the debtor may file a petition to initiate insolvency proceedings.

4. Which different types of restructuring / insolvency
proceedings exist and what are their characteristics?

Insolvency proceedings are conducted in two phases: preliminary procedure and insolvency proceeding. 

Preliminary procedure

 1 
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The main purpose of the preliminary procedure is to determine whether the conditions for the opening of
insolvency proceedings are satisfied, i.e. the insolvency of the debtor; whether there is sufficient basis for the
petition; whether there are sufficient funds to cover the costs of insolvency proceedings; and whether the current
operation can be maintained.

Insolvency proceeding

The insolvency proceeding is conducted for the purpose of satisfying the debtor’s creditors collectively through
the liquidation of its property and distribution of the generated proceeds to the creditors.
In the course of an insolvency proceeding, the reorganisation of the debtor may also be conducted for the
purpose of defining the legal status of the debtor and its relationship with creditors, and especially for the
purpose of maintaining its business operations. 

Restructuring procedure

In RS, apart from the insolvency proceeding, a restructuring procedure also exists. This is carried out in order to
regulate the legal position of the debtor and its relationship with creditors, in order to continue performing its
activities; such restructuring procedure will be completed within 5 months from the date of its opening.

5. Are there several types of creditors and what is the
effect of a difference?

There are four categories of persons acting as creditors involved in insolvency proceedings:

Insolvency creditors (stečajni povjerioci): creditors who at the time of the opening of insolvency
proceedings have established a claim towards the insolvency debtor
Creditors of the insolvency estate (povjerioci stečajne mase): creditors who during insolvency
proceedings acquire a claim towards the insolvency estate 
Extraction creditors (izlučni povjerioci): persons who have the right to extract an asset from the
insolvency estate as the latter does not belong to the insolvency debtor, and who are not considered
as insolvency creditors
Secured creditors (razlučni povjerioci): creditors with a claim secured by an asset included in the
insolvency estate that are authorised to request separate settlement of their claim from the subject of
the security.    

According to their type of claim, creditors are classified in payment priorities:

creditors of higher payment priority
creditors of general payment priority, and 
creditors of lower payment priority. 

6. Is there any obligation to initiate restructuring /
insolvency proceedings? For whom does this obligation
exist and under what conditions? What are the
consequences if this obligation is violated?
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Once the inability to make payments occurs, a debtor’s authorised representatives are required to file, forthwith,
a proposal to open an insolvency proceeding. The proposal must be filed within 30 days (FBiH) or 60 days (RS) of
the day the inability to make payments occurs. The authorised representatives are required to compensate the
legal entity for the loss of property caused by their legally binding actions taken after the inability to make
payments occurs, unless they can prove that these actions were taken with due care and diligence. 

The responsible person of the insolvency debtor shall be fined with a monetary penalty in the amount of BAM
500-1,700 (approx. EUR 250-870) in FBiH and BAM 10,000- 20,000 (approx. EUR 5,113-10,226) in RS, if he/she
does not submit the proposal for the opening of insolvency proceedings. 

7. What are the main duties of the representative bodies
in connection with restructuring / insolvency
proceedings?

In addition to the considerations under item 6 above, a director is always required to act in accordance with the
company’s best interests. Should a director violate this obligation, the company is entitled to claim damages from
the director. In FBiH, fines ranging from BAM 1,500-3,000 (approx. EUR 767-1534) may be imposed if the director
of an illiquid company makes any payments other than those necessary for the ordinary course of business.

Furthermore, the director is obliged to take all necessary measures to ensure the company’s liquidity and to
manage the assets and liabilities of the company so that it is capable of performing all its due obligations. Please
note that the measures and actions mentioned are explicitly regulated only in FBiH, i.e. not in RS. 
Further obligations of the representative bodies are regulated in the Law on Financial Business Operations of
FBiH which is explained in detail in point 12. 

8. Are the representative bodies of a legal entity involved
in restructuring / insolvency proceedings?

In both FBiH and RS, an insolvency administrator is generally appointed in the court order for the opening of an
insolvency proceeding. From that moment on, the debtor’s right to administer and dispose of assets belonging to
the insolvency estate, as well as the rights of the representative bodies’ proxies, are transferred to the insolvency
administrator. If the debtor disposes of assets after the opening of an insolvency proceeding, such actions have
no legal effect, except for those for which the general rules on the protection of trust in land registers and other
public registers apply. However, during an insolvency proceeding the representative bodies have duties of
disclosure and cooperation in order to assist the insolvency administrator with the fulfilment of its duties. If the
representative bodies refuse to disclose and cooperate with the insolvency administrator during the proceedings,
the court may order coercive measures against the representative bodies. 

9. What are the main duties of shareholders in
connection with restructuring / insolvency proceedings?

In a case of insolvency, administration of the legal entity is transferred primarily to the insolvency administrator,
supported by the insolvency judge, assembly of creditors and board of creditors, each within their competence
defined by the applicable legislation. Therefore, once insolvency proceedings are opened, shareholders are
effectively stripped of the decision-making powers they typically exercise within the shareholders’ assembly.
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In terms of legal transactions between shareholders and the legal entity, note that the legal transaction by which
security is provided for the claim of a shareholder of the company for repayment of a loan replacing capital can
be annulled if the action was taken in the 5 years immediately before submission of the proposal for the opening
of insolvency proceedings or after that deadline. Legal transactions by which the claim of a shareholder of the
company for repayment of a loan replacing capital is secured may also be annulled if the action was taken in the
1 year (FBiH) or 3 years (RS) before submission of the proposal for the opening of insolvency proceedings or after
that deadline.

Personal liability

Regarding the potential personal liability of shareholders: 

in RS, shareholders may be personally liable to third parties for the company’s obligations if they use
the company for illegal or fraudulent purposes or if they dispose of the company’s property as their
own property 
in FBiH, in addition to the above, a shareholder will be personally liable if it uses the company to
achieve a personal goal that is not in line with the goals of other shareholders or the company, or if it
uses the company to damage its own creditors, affect the company’s assets in its favour or for the
benefit of third parties, or influence the company to assume obligations even though the shareholder
knew, or should have known, that the company is not or will not be able to perform its obligations.   

10. Are the shareholders of a company involved in
restructuring / insolvency proceedings?

Please see our response under item 9. 

If insolvency proceedings are opened against a company whose shareholders are personally liable for the
company’s obligations, claims against shareholders of the company based on their personal responsibility, arising
from the provisions of the Insolvency act or from any other law during the insolvency proceedings, may be made
only by the insolvency administrator.

In addition, shareholder loans are considered as capital replacements if such loans are granted at a time of crisis
instead of procuring fresh capital. Such loans have the lowest priority in settlement since they are treated as
capital contributions.  

11. Is a solvent liquidation of the company an alternative
to regular insolvency proceedings?

Generally, shareholders can initiate liquidation proceedings if the legal entity is capable of meeting its existing
obligations. However, if the debtor is unable to meet its accrued and outstanding monetary liabilities (see point 3
above), shareholders cannot decide to voluntarily liquidate the company and solvent liquidation is not an
alternative to regular insolvency proceedings. In other words, if shareholders initiate a liquidation procedure in an
entity where conditions for conducting the liquidation procedure have not been met, the liquidator shall within
15 days submit a proposal to suspend the liquidation procedure and open insolvency proceedings. 

12. Does a legal framework for preventive restructuring
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exist yet?

The relevant laws do not provide for specific preventive restructuring. However, the Law on Financial Business
Operations of FBiH provides for certain obligations of the relevant bodies in order to maintain liquidity and
capital adequacy in a legal entity. 
A company is deemed to be illiquid if it does not meet its short-term financial obligations within a period of 60
days after such obligations become due, provided that the amount due exceeds the amount equal to 20% of its
total short-term financial obligations determined in its financial report for the previous year. In addition, the law
stipulates that illiquidity also exists if the company fails to pay salaries and the corresponding taxes and social
contributions within a period of 30 days after such obligations become due.

In the above-mentioned cases, the company is only allowed to make the payments necessary for ordinary
business such as: 

procurement of goods and services for ordinary business activities
operational costs (electricity, water and similar)
salaries
taxes, and 
administrative fees and costs related to preparation of the documents necessary for financial
consolidation and restructuring. 

In other words, the company is not allowed to transfer receivables to third parties, to provide loans, distribute
profits, to procure automobiles or to incur costs associated with hospitality and accommodation. 
In the case of illiquidity, the company is obliged to carry out financial restructuring measures within a period of 60
days with the aim of becoming liquid.

13. What is the average success rate after completed
restructuring / insolvency proceedings?

The success rate depends on several conditions such as the value of the insolvency estate, the number of claims
by the debtor’s employees, the number of payment priority creditors etc. 

In other words, the payment of insolvency creditors whose claims are accepted by the insolvency administrator is
conducted according to a priority hierarchy; and unless the higher priority insolvency creditors are paid in full,
lower priority insolvency creditors will not receive even partial payment. In most cases, financial institutions are
secured creditors with claims over real estate or other property of a greater value, and they are the ones who
have the best success rates. Satisfaction of other creditors depends on a case-by-case basis, and there are no
official statistics regarding their success. In our experience to date, we have learned that such rates tend to be
very low and that the proceedings tend to last a long time.
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Footnotes

1 There is no equivalent law in RS, rather a law defining deadlines for payment of financial obligations
in business operations. However, as this law does not refer to restructuring/insolvency, it will not be
further discussed in this questionnaire. 
Back to the text occurrence
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Restructuring and insolvency law in Brazil
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1. What is the primary legislation governing insolvency
and restructuring proceedings in your jurisdiction?

Law 11,101 of 9 February 2005. The law provides rules on judicial recovery, extra-judicial recovery and
bankruptcy proceedings. There are also specific insolvency rules on:

civil insolvency proceedings, for individuals and non-business entities regulated by the Civil Code
insolvency of financial institutions, co-operatives and other entities excluded from the scope of Law
11,101 of 9 February 2005. These are regulated by other specific legislation.

2. How are insolvency proceedings or restructuring
proceedings initiated?

Judicial recovery 

Judicial recovery proceedings are requested through a petition to the court by the debtor. The petition should
explain the reasons for the economic and financial crisis, including supporting evidence (financial statements, list
of creditors and respective debts, list of employees, certain certificates relating to debts and enforcement actions,
corporate documents, list of assets of the controlling shareholders and the insolvent company’s administrators,
bank statements, investment statements of the insolvent company, list of legal actions in which the insolvent
company is a party). 

Bankruptcy 

Bankruptcy proceedings can be requested by the debtor or its creditors through a petition to the court explaining
the reasons for the debtor’s economic crisis and the reasons the company does not qualify for judicial recovery,
including supporting evidence as described above.

Bankruptcy proceedings can also be requested by the surviving spouse of the debtor, any of his/her heirs, or the
estate administrator.  

Extra-judicial recovery

Extra-judicial recovery is not initiated with the Court. The debtor negotiates with its creditors to agree a recovery
plan, which is then validated with the court.  

3. What are the legal reasons for insolvency in your
country?

The legal reason for insolvency is that the insolvent entity’s debts exceed the value of its assets and it is not able
to meet its commercial commitments. 

4. Which different types of restructuring / insolvency
proceedings exist and what are their characteristics?
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Bankruptcy 

The insolvent company stops its operations due to insolvency and goes out of business. A judicial administrator is
appointed to liquidate the company’s assets and the money is used to pay its creditors.

Extra-judicial recovery

The insolvent company does not stop its operations. The insolvent company enters into an agreement with its
creditors to settle its debts. The parties (insolvent company and creditors) agree on a plan to reorganise the
business and pay off the debts. This plan, if agreed by the majority of creditors, shall be filed with the court to
validate the agreement. 

Judicial recovery

This involves court proceedings.  The insolvent company makes a request to the court for judicial recovery
proceedings. If approved, the insolvent company must present a plan to reorganise the business and pay off the
debts. This plan is presented and approved or rejected by the majority of its creditors in a creditors’ meeting. 

If the plan is rejected, the company can be declared bankrupt. If approved by the required majority of creditors in
different classes, the company remains in recovery for up to 2 years until it pays off its debts in accordance with
the plan. 
Under bankruptcy and judicial recovery proceedings, a judicial administrator is appointed to administer the plan,
dealing with the creditors and the court. The payment of debts follows a prescribed order of preference. 

5. Are there several types of creditors and what is the
effect of a difference?

Yes, there are. Some creditors receive payment before others, depending on their category. The payment of
debts follows the following order of preference: 

Labour debts: debts with employees, limited to 150 minimum wages per employee, or resulting from
accidents at work
Secured debts: up to the limit of the pledged asset value
Active debts with the government: taxes and charges due to the government, at federal, state or
municipal level
Special privileged debts: defined in Article 964 of the Civil Code
General privileged debts: defined in Article 83 of Law 11,101/05
Unsecured debts: those not included in the previous categories
Debts arising from fines and penalties
Subordinated debts: those defined by law or debts of shareholders/partners and administrators
without an employment relationship.

6. Is there any obligation to initiate restructuring /
insolvency proceedings? For whom does this obligation
exist and under what conditions? What are the
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consequences if this obligation is violated?

No, there isn’t an obligation to initiate restructuring/insolvency proceedings under Brazilian insolvency law.
However, this obligation may be provided for in the company’s articles of association. Directors and
administrators of a company must comply with standards of care and diligence established by Brazilian
corporate law. They can be personally liable for bad administration, and violation of the duties of care and
diligence can result in civil and criminal liability.

7. What are the main duties of the representative bodies
in connection with restructuring / insolvency
proceedings?

In judicial recovery and bankruptcy proceedings, a judicial administrator is appointed to represent the insolvent
company, and a creditors’ committee can be constituted to represent the creditors. Their respective duties
depend on the nature of the proceedings, as follows: 

Judicial administrator

Judicial recovery and bankruptcy

The judicial administrator is responsible for a wide array of administrative tasks. These include sending
correspondence to the creditors as listed in Article 51, Article 99 and Article 105, communicating the date of
request for the judicial recovery and the declaration of bankruptcy, provide all information requested by the
interested creditors, extracts from the debtor’s books or information requested by the creditors, debtors or
administrators. The judicial administrator must also prepare a list of creditors as referred to in § 2 of Article 7,
consolidate the general picture of creditors under the terms of Article 18 and request the judge to convene a
general meeting of creditors in the case, when it deems it necessary for its hearing to make decisions, and hire
professionals or specialised companies to assist in the exercise of their functions and to manifest themselves in
the cases provided for in the law. 

Judicial recovery

The judicial administrator is responsible for supervising the debtor’s activities and compliance with the judicial
recovery plan, applying for bankruptcy in the event of failure to comply with the obligation assumed in the
recovery plan, submitting, together with a case file, a monthly report and case file on the debtor’s activities, and
reporting on the execution of the recovery plan. If the debtor fails to comply with its obligations assumed in the
recovery plan, the judicial administrator should apply for its bankruptcy.

Bankruptcy

The judicial administrator has a large list of duties under bankruptcy proceedings including the following:

notify the official body of the time and place where creditors may access the books and documents of
the bankrupted party 
examine the debtor’s bookkeeping
assume judicial representation of the bankrupt estate and report on proceedings
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receive and open correspondence addressed to the debtor
present a report on the causes and circumstances that led to the bankruptcy, indicating potential civil
and criminal liability of those involved
recover debtor’s assets and documents
evaluate recovered assets
hire appraisers to value the assets;
liquidate the assets and make payments to creditors
request the judge to pre-sell perishable items or those at risk or expensive to conserve
preserve the bankrupt party’s rights and take action to collect debts;
represent the bankrupt estate in court
render accounts at the end of the process.

Creditors’ committee

The creditors’ committee’s duties include the following:

Judicial recovery and bankruptcy

supervise the activities and examine the accounts of the judicial administrator
ensure the smooth running of the proceedings and compliance with the law
notify the judge if it identifies any violation of the rights or damage to the interests of the creditors
investigate and issue an opinion on any stakeholder complaints
request the judge to convene the general meeting of creditors.

Judicial recovery

supervise and report on the administration of the debtor’s activities
supervise the execution of the judicial recovery plan
in certain cases where the debtor is removed from management of its business, submit for the judge’s
approval the sale of permanent assets, the constitution of guarantees and other security and the
creation of indebtedness necessary for the continuation of business activity during the period prior to
the approval of the judicial recovery plan.

8. Are the representative bodies of a legal entity involved
in restructuring / insolvency proceedings?

When the bankruptcy of a company is declared or the judicial recovery is approved by the court, a judicial
administrator is appointed. From that moment on, the debtor’s right to administer and dispose of assets is
transferred to the judicial administrator, subject to the Court’s oversight and approval. If the representative
bodies of an entity dispose of assets after the commencement of insolvency proceedings, such disposals will be
considered invalid. The representative bodies of the legal entity are therefore normally not involved in insolvency
proceedings. However, they continue to have duties of disclosure and cooperation, to assist the judicial
administrator with the fulfilment of its duties. 

9. What are the main duties of shareholders in
connection with restructuring / insolvency proceedings?
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Before the commencement of restructuring/insolvency proceedings, shareholders must act to attempt to
overcome the financial crisis and avoid the insolvency of a company. Once the judicial recovery is approved and
bankruptcy proceedings declared, the shareholders must cooperate with the judicial administrator in the
fulfilment of its duties, and they may also assist with the restructuring plan to be presented to creditors. 

10. Are the shareholders of a company involved in
restructuring / insolvency proceedings?

The shareholders of a company are not normally involved in the judicial recovery or bankruptcy proceedings, but
they must cooperate with the judicial administrator in the performance of his duties as described in point 7. 

In extra-judicial recovery proceedings, the shareholders may be more involved, together with the company’s
directors and/or administrators, in the management of the recovery plan. 

11. Is a solvent liquidation of the company an alternative
to regular insolvency proceedings?

Solvent liquidation is available where the company’s assets are sufficient to pay its debts and discharge its
liabilities. If that is not the case, the company may negotiate a reduction in debts with its creditors and
shareholders may make a capital injection to provide sufficient funds for a solvent liquidation, so as to avoid
insolvency proceedings.

If a company is subject to a solvent liquidation and subsequently discovered to have outstanding debts, its
directors, administrators and shareholders will normally be held liable for those debts.

12. Does a legal framework for preventive restructuring
exist yet?

Insolvency Law 11,101 of 9 February 2005 provides for extra-judicial recovery, which is a process that enables
out-of-court restructuring and is intended to prevent judicial insolvency proceedings.

Please see points 2 and 4 for further detail.

13. What is the average success rate after completed
restructuring / insolvency proceedings?

The average success rate in completing judicial and extra-judicial recovery proceedings in Brazil is less than 23%.
The majority of companies that apply for judicial recovery are unable to complete the recovery plan and
bankruptcy of the company is eventually declared.  

Bankruptcy proceedings are often very lengthy in Brazil, taking 10 years or more to be concluded, and eventual
creditor recoveries are often a small proportion of their original debts.
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Restructuring and insolvency law in Bulgaria
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1. What is the primary legislation governing insolvency
and restructuring proceedings in your jurisdiction?

Pursuant to Annex A to Regulation (EU) No. 2015/848 of the European Parliament and the Council of 20 May
2015 on insolvency proceedings (recast) (the “Regulation”), the corresponding Bulgarian procedure is the
insolvency procedure (производство по несъстоятелност). The insolvency and restructuring legislation is
stipulated in Part IV (Insolvency) and Part V (Stabilisation) of the Bulgarian Commercial Act.  

There are special provisions with respect to the insolvency of banks in the Banks Insolvency Act and insurance
companies in the Insurance Code, and the  recovery and resolution of banks and investment firms in the
Recovery and Resolution of Credit Institutions and Investment Intermediaries Act (the latter being the local
legislation transposing the provisions of the BRRD in Bulgaria).  We have responded to the questions below from
the perspective of the general legislation (i.e. the provisions of the Commercial Act) and regardless of the special
regimes applicable to banks, insurance companies and investment firms, and certain other exceptions from the
general regimes such as monopolies and state enterprises. 

2. How are insolvency proceedings or restructuring
proceedings initiated?

Insolvency proceedings are governed by the court and are initiated by a petition in writing submitted to the court.
The petition must be submitted by the debtor itself or, respectively, by the liquidator (in the event of voluntary
liquidation) or by a creditor. It can also be submitted by the national tax authorities or the labour authorities. 

Stabilisation proceedings under Part V of the Commercial Act are initiated by the debtor.

3. What are the legal reasons for insolvency in your
country?

Under Bulgarian law, there are two triggers for insolvency proceedings: insolvency and over-indebtedness. These
triggers are not cumulative; it is sufficient that a company is either insolvent or over-indebted for it to be obliged
to enter insolvency proceedings or its creditors to be entitled to enforce the same. 

A company is insolvent when it is unable to meet: 

a due and payable payment obligation caused by or related to a commercial transaction, including its
validity, performance, non-performance, termination, invalidity and rescission or the consequences of
its termination
a public obligation to the state and municipalities related to its commercial activity (such as tax)
an obligation under ‘private state receivables’, such as receivables of the state under contractual
agreements, or
an obligation to pay wages to at least one third of its employees, which has not been discharged for
more than 2 months. 

There is a legal presumption in favour of insolvency if the company: 

has not applied for publication in the Commercial Register of its annual financial statements for the
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past 3 years
has ceased to make due payments, or 
the claim of the creditor who has filed for insolvency has remained outstanding for more than 6
months under enforcement proceedings. 

A company may also be insolvent if it is able to pay only some of its debts and such difficulties are not temporary
in nature. 
A company will be considered over-indebted if its assets are insufficient to cover its monetary (payment)
obligations. The definition provided by law is very broad, but in accordance with prevailing case law, the most
common test is whether the total value of the company’s cash, cash equivalents and fast liquid assets is lower
than the total value of the company’s short-term liabilities, i.e. liabilities which are expected to mature within 1
year. 

However, even if the company is deemed insolvent or over-indebted, the court shall not commence insolvency
proceedings if it is of the opinion that the company’s distress is of a temporary nature or the company’s assets
are sufficient to cover all of its liabilities without endangering the interests of creditors. 

4. Which different types of restructuring / insolvency
proceedings exist and what are their characteristics?

The insolvency proceedings may either proceed as a rehabilitation of the debtor through the adoption of a
rehabilitation plan, or as a liquidation of the insolvency estate and dissolution of the debtor. 

Rehabilitation

In the first case, the rehabilitation plan may be proposed by the debtor itself, the insolvency administrator, as well
as shareholders, creditors, and employees of the debtor above certain thresholds. The main aim of rehabilitation
proceedings is the continuation of the business activity of the debtor (if still viable) while all the creditors receive
satisfaction of their claims to a certain extent. 

Liquidation

In the second scenario, all of the assets of the insolvency estate are being sold for the purposes of satisfaction of
the creditors’ claims to the extent possible. Then, the insolvency administrator distributes the proceeds between
the creditors based on their ranking and the company of the debtor goes into dissolution.

Stabilisation

Stabilisation is an option available whenever a debtor is not yet insolvent but in imminent threat of insolvency
(subject to certain other conditions set out in the Commercial Act). 

5. Are there several types of creditors and what is the
effect of a difference?

The main distinction is made between creditors with secured claims and those with unsecured claims. As a
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general rule, secured creditors shall be entitled to receive priority satisfaction from the sale of the secured asset.
Further, article 722 of the Commercial Act stipulates the ranking of the creditors’ claims within the insolvency
proceedings on the basis of their claims; the distribution of proceeds from the insolvency estate shall be made by
applying the ranking.

Additionally, when adopting a rehabilitation plan, creditors vote for or against the proposed plan by forming
different classes which can be identified as:

secured creditors
unsecured creditors
the state
employees
other unsecured creditors that are entitled to receive satisfaction only if all other claims are satisfied. 

The interests of creditors of the same class are considered as one and the same when adopting a rehabilitation
plan. 

6. Is there any obligation to initiate restructuring /
insolvency proceedings? For whom does this obligation
exist and under what conditions? What are the
consequences if this obligation is violated?

The legal representatives of the debtor have an obligation to file the petition for the initiation of insolvency
proceedings within 30 days after the date on which the company became insolvent or over-indebted. The
application which shall be filed on behalf of the debtor may also be filed by the liquidator. The procurator has the
obligation to notify the debtor about the insolvency/over-indebtedness within 7 days of its occurrence. 

In case the debtor fails to file the application for the initiation of insolvency proceedings, the responsible persons
shall be jointly liable to the creditors for the damages caused by delayed filing. 

Also, under the Bulgarian Criminal Code, the directors shall be criminally liable if they do not file for insolvency
within 30 days as of cessation of payments. The penalty which may be imposed is imprisonment up to 3 years or
a fine of up to BGN 5,000 (EUR 2,556). 

7. What are the main duties of the representative bodies
in connection with restructuring / insolvency
proceedings?

The main duty of the representative bodies is to file a petition in writing for the initiation of insolvency
proceedings. Additionally, the representative bodies of the debtor have an obligation to cooperate with the
insolvency administrator. In particular, within 14 days as of the date of the court decision for the opening of
insolvency proceedings, the legal representatives of the debtor shall present to the court and to the insolvency
administrator assigned all documents and information about the economic activity of the debtor and its
property, including information about recent cash and bank transactions and pending receivables. 

Failure to fulfil this obligation may be subject to an administrative sanction which may be up to BGN 5,000 (EUR
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2,556).

8. Are the representative bodies of a legal entity involved
in restructuring / insolvency proceedings?

The restructuring and insolvency proceedings are led by an insolvency/restructuring administrator, while the
involvement of the representative bodies of the debtor company is very limited (such as filing the application for
the opening of insolvency or restructuring proceedings with the court and appealing certain court orders and
decisions). Depending on the phase of the proceedings and the decision of the court, the representative and
management functions are either restricted and subject to the administrator’s prior consent and supervision, or
entirely stripped from the company’s representative bodies and replaced by the functions of the
insolvency/restructuring administrator. The insolvency administrator may be temporary (assigned by the court) or
permanent (appointed by the creditors’ meeting), while the restructuring administrator is always appointed by the
court.

9. What are the main duties of shareholders in
connection with restructuring / insolvency proceedings?

There are no obligations for shareholders with regard to restructuring/insolvency proceedings. 

10. Are the shareholders of a company involved in
restructuring / insolvency proceedings?

No. The only possible involvement of shareholders is for shareholders who own at least one third of the shared
capital to propose a rehabilitation plan which shall be adopted by the creditors’ meeting and approved by the
court.

11. Is a solvent liquidation of the company an alternative
to regular insolvency proceedings?

The distinction between liquidation proceedings and regular insolvency proceedings shall be made on the basis
of the financial health of the company. If the company is solvent and has sufficient assets for the satisfaction of
its creditors’ claims, the termination of the company shall be pursued by way of liquidation proceedings.
Alternatively, provided a company is over-indebted or insolvent, insolvency proceedings shall be followed. If
during ongoing liquidation proceedings it is determined that the company is insolvent or over-indebted, the
liquidation proceedings shall be suspended and bankruptcy proceedings shall be initiated upon written petition
filed with the court by the liquidator. Once the insolvency proceedings are opened by the court, the liquidation
proceedings shall be terminated.

12. Does a legal framework for preventive restructuring
exist yet?

Bulgaria has not yet transposed Directive (EU) 2019/1023 of the European Parliament and of the Council of 20
June 2019 on preventive restructuring frameworks, on the discharge of debt and disqualifications, and on
measures to increase the efficiency of procedures concerning the restructuring, insolvency and discharge of debt,
and amending Directive (EU) 2017/1132 (Directive on restructuring and insolvency). However, Bulgaria has
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adopted in its national legislation stabilisation proceedings (производство по стабилизация) pursuant to
Commission Recommendation 2014/135/EU of 12 March 2014 on a new approach to business failure and
insolvency. 

In contrast with insolvency proceedings, stabilisation proceedings can only be initiated by the company, not by
the creditors. The purpose of restructuring proceedings is to avoid the initiation of insolvency proceedings by an
agreement reached between the company and its creditors on the settlement of the company’s debt. The
procedure aims to enable viable companies in financial difficulty to restructure their debt at an early stage and
continue in business. 

13. What is the average success rate after completed
restructuring / insolvency proceedings?

Successful restructuring plans in the course of insolvency proceedings are rare in our experience.  Insolvency
proceedings in general are lengthy and expensive, and are the least favoured option for creditors, companies and
shareholders alike.  

Information about the average success rate after completed restructuring/insolvency proceedings is not publicly
available. 
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Restructuring and insolvency law in China

53 | CMS Expert Guide to restructuring and insolvency law



1  What is the primary legislation governing insolvency and restructuring proceedings in
your jurisdiction?

2.1 Upon application 
2.2 According to law

2  How are insolvency proceedings or restructuring proceedings initiated?

3.1 Due debts
3.2 All debts
3.3 Illiquid

3  What are the legal reasons for insolvency in your country?

4.1 Reorganisation
4.2 Reconciliation
4.3 Insolvency liquidation

4  Which different types of restructuring / insolvency proceedings exist and what are their
characteristics?

5  Are there several types of creditors and what is the effect of a difference?
6  Is there any obligation to initiate restructuring / insolvency proceedings? For whom does

this obligation exist and under what conditions? What are the consequences if this
obligation is violated?

7  What are the main duties of the representative bodies in connection with restructuring /
insolvency proceedings?

8  Are the representative bodies of a legal entity involved in restructuring / insolvency
proceedings?

9  What are the main duties of shareholders in connection with restructuring / insolvency
proceedings?

10  Are the shareholders of a company involved in restructuring / insolvency proceedings?
11  Is a solvent liquidation of the company an alternative to regular insolvency proceedings?
12  Does a legal framework for preventive restructuring exist yet?
13  What is the average success rate after completed restructuring / insolvency proceedings?

Table of contents

54 | CMS Expert Guide to restructuring and insolvency law



1. What is the primary legislation governing insolvency
and restructuring proceedings in your jurisdiction?

The PRC Enterprise Insolvency Law (“Insolvency Law”, promulgated by the Standing Committee of the PRC
National Congress on 27 August 2006) is the primary legislation governing insolvency and (insolvency-related)
restructuring proceedings in the PRC. 

In addition, the PRC Supreme People’s Court (“SPC”) has so far released several interpretations on trial of
enterprise insolvency cases and application of the Insolvency Law (“SPC Interpretations”). Judicial interpretations
of the SPC are not “law” in a technical sense. However, they have legally binding effect in practice for all levels of
the People’s Courts in the PRC. Therefore, the SPC Interpretations are an important supplement to the primary
legislation governing insolvency proceedings in the PRC.

No PRC law exists yet on personal insolvency. Only in June 2020, a draft of the Regulations on Personal Insolvency
was published by the legislative body of the Shenzhen Special Economic Zone. The legislative procedures of these
local regulations have not yet been completed. Further, even if they are enacted, they only apply to individuals
residing in the Shenzhen Special Economic Zone. 

2. How are insolvency proceedings or restructuring
proceedings initiated?

Insolvency/restructuring proceedings in the PRC are initiated upon application or according to law:

Upon application 

if a company (debtor) is unable to repay due debts and its assets are insufficient to repay all debts or it
is obviously illiquid, the debtor may file an application to the competent People’s Court to initiate the
respective type of insolvency/restructuring proceedings, i.e. reorganisation, reconciliation or
 insolvency liquidation (jointly referred to as “Insolvency Proceedings”)
if a company is unable to repay due debts, any creditor may file an application to the competent
People’s Court to initiate reorganisation or insolvency liquidation.

According to law

if it turns out during the dissolution and liquidation of a company that the assets of the company are
insufficient to repay all debts, the liquidation group of the company shall apply to the People’s Court
for announcement of insolvency   
if a company has been dissolved but not yet been liquidated or its liquidation has not yet been
completed, and it turns out that the assets of the company are insufficient to repay all debts, the party
responsible for the liquidation according to law (which is normally the liquidation group) shall apply to
the People’s Court for insolvency liquidation of the company.   

Please note that in the current practice of the People’s Courts, if a foreign-invested enterprise applies for
insolvency, the courts will only accept the application after the employees of the company have been terminated
and duly received statutory settlement compensation.
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3. What are the legal reasons for insolvency in your
country?

According to the Insolvency Law and the related SPC Interpretations, the People’s Court shall determine that the
debtor is insolvent if the debtor is unable to repay due debts and:

its assets are insufficient to repay all debts, or  
it is obviously illiquid. 

Further, the likelihood that the debtor has obviously lost its solvency can also be a reason for the debtor or the
creditor to apply for reorganisation to the People’s Court. 

Due debts

The People’s Court shall determine that “the debtor is unable to repay due debts” if the following circumstances
exist concurrently:

the claim-debt relationship is legally established
the debt has become due, and
the debtor has failed to pay off all of the debts.

All debts

The People’s Court shall determine that “the assets of the debtor are insufficient to repay all debts” if the balance
sheets or audit reports, asset evaluation reports, etc. of the debtor indicate that all assets of the debtor are
insufficient to pay off all the debts, unless there is contrary evidence which can sufficiently prove that the assets
of the debtor are sufficient to pay off all debts. 

Illiquid

If the book value of the debtor is more than its debts, the People’s Court shall still determine that “the debtor is
obviously illiquid” if the debtor is unable to repay the debts:

because it is in severe lack of funds or has failed to realise any properties
because the whereabouts of the legal representative of the debtor is unknown and there is no one
else responsible for managing the assets
upon enforcement by the People’s Court
because it has made losses for a long time and has difficulties in making profits, or
due to other circumstances which have resulted in the insolvency of the debtor.

4. Which different types of restructuring / insolvency
proceedings exist and what are their characteristics?

The Insolvency Law provides for three types of Insolvency Proceedings: reorganisation, reconciliation and
insolvency liquidation.
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Reorganisation

The reorganisation proceeding aims at “saving” the debtor from insolvency by recovering its operation so that the
debts can be repaid. PRC law does not stipulate any measures that can be adopted to reorganise the debtor.
Therefore, as long as approvable by the creditors’ meeting and the People’s Court, reorganisation measures may
be, for instance:

reduction or cancellation of the debts
prolongation of the payment deadlines
capital increase or decrease
conversion of debts into equities, etc. 

The debtor or a creditor may directly file an application to the competent People’s Court for reorganisation of the
debtor. Such application may also be filed by the shareholder(s) of the debtor who hold(s) more than 10% of the
debtor’s shares after the People’s Court has accepted an application filed by a creditor for insolvency liquidation,
but before the People’s Court has declared the debtor insolvent. The debtor or the administrator designated by
the People’s Court shall draft a reorganisation plan for approval by the creditors’ meeting and the court. The draft
reorganisation plan shall include:

debtor’s operation plan
classification of the debts
adjustment scheme of the debts
repayment scheme of the debts
period for execution of the reorganisation plan, etc.

If the reorganisation cannot be approved by the creditors’ meeting or the People’s Court, or the debtor is unable
to or refuses to execute an approved reorganisation plan, the People’s Court shall declare the debtor insolvent.

Reconciliation

The reconciliation proceeding focuses on a settlement to be agreed between the debtor and the creditors on the
reduction or cancellation of debts and/or on prolongation of the repayment deadlines so that the debtor can be
relieved of its financial crisis. Only the debtor may file an application to the People’s Court for reconciliation. The
debtor can either file the application directly, or it may do so after the People’s Court has accepted an application
for insolvency proceedings, but before the People’s Court has declared the debtor insolvent. The reconciliation
proceeding is in general similar to a reorganisation proceeding, except that the debtor shall prepare a draft
reconciliation agreement for approval by the creditors’ meeting and the People’s Court.

Insolvency liquidation

Insolvency liquidation has the purpose of liquidating the assets of the debtor and repaying the debts under the
management and supervision of an insolvency administrator, after the debtor has been declared insolvent by the
People’s Court. As stated above, an insolvency liquidation may be initiated by the debtor or a creditor upon
application, or by the liquidation group as required by statutory PRC law.  
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5. Are there several types of creditors and what is the
effect of a difference?

The differentiation of several types of creditors is mainly caused by the statutory sequence of their repayment.
According to PRC law, creditors shall be repaid in the following order of priority:

creditors of insolvency expenses (e.g. litigation fees for the insolvency proceedings, expenses for
management, sale and distribution of the assets of the debtor, expenses and remuneration of the
administrator) and debts of common benefits (e.g. debts caused by management of the debtor’s
assets without authority (gestio negotiorum) or by unjust enrichment of the debtor, labour costs and
social insurance premiums required to resume the debtor’s operation, etc.)
creditors of salaries, medical expenses, disability subsidies, pension expenses, basic pension and
medical insurance premiums owed to the individual account of employees, severance payments (i.e.
to employees of the debtor)
social insurance premiums other than those specified in the preceding item and taxes (i.e. to
employees, relevant tax authorities)
creditors whose rights are secured by specific properties of the debtors
common creditors.

6. Is there any obligation to initiate restructuring /
insolvency proceedings? For whom does this obligation
exist and under what conditions? What are the
consequences if this obligation is violated?

Generally, PRC law does not stipulate an obligation to initiate Insolvency Proceedings except for the two cases
mentioned above:

if it turns out during the dissolution and liquidation of a company that the assets of the company are
insufficient to repay all debts, the liquidation group of the company shall apply to the People’s Court
for announcement of insolvency   
if a company has been dissolved but not yet liquidated or its liquidation has not yet been completed,
and it turns out that the assets of the company are insufficient to repay all debts, the party
responsible for the liquidation according to law (which is normally the liquidation group) shall apply to
the People’s Court for insolvency liquidation of the company.

However, also in the two above-mentioned cases, the law does not impose any sanctions or penalties if the
liquidation group does not apply for insolvency proceedings. 

7. What are the main duties of the representative bodies
in connection with restructuring / insolvency
proceedings?

Under PRC law, the registered legal representative of a company by law is the representative organ of that
company. However, since the board of directors and general manager of a company carry out the management
and operation of the company, they also function as representative bodies of the company with a respective
scope of representation power as stipulated by law, articles of association (“Articles of Association”) or internal
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rules of the company. 

In general, the representative bodies of the debtor have the duty of loyalty and diligence in order not to cause
the insolvency of the debtor. If they have violated such duty and caused the insolvency, they shall assume
respective civil liability which may include e.g.  compensation of the debtor for its losses caused by the above-
mentioned violation.

According to the Insolvency Law, “relevant personnel” of the debtor shall have the following main duties during/in
connection with the Insolvency Proceedings:

properly keeping (and/or handing over) all properties, seals, books, documents, etc. of the company
which they possess and manage
conducting work according to the requirements of the People’s Court and the administrator and
answering their inquiries truthfully
attending the creditors’ meeting as non-voting party and answering the creditors’ inquiries truthfully
not leaving their place of residence without the permission of the People’s Court 
not serving as a new director, supervisor or senior manager of other enterprises.  

The law defines the term “relevant personnel” as the legal representative of the company and, upon a decision of
the People’s Court, the finance manager and “other operation and management personnel” of the debtor.
However, the law does not further define the term “other operation and management personnel”. Normally such
personnel in a company typically include members of the board of directors (or the executive director in lieu of a
board), general manager and deputy managers (if any). Therefore, it cannot be excluded that a People’s Court
interprets the term “other operation and management personnel” in a board way, so that the above-mentioned
duties shall apply not only to the representative bodies (i.e. the legal representative, directors (or executive
director) and general manager) and the finance manager, but also to other senior management personnel in a
company.  

The legal representative and other directly responsible representative bodies shall be liable towards the
company for compensation if any one of them has committed a fault or gross negligence in causing the debtor to
illegally dispose of its assets and, thus, has damaged the interests of the creditors. 

8. Are the representative bodies of a legal entity involved
in restructuring / insolvency proceedings?

The representative bodies of the debtor are not normally directly involved in the proceedings of insolvency
liquidation because upon acceptance of the application by the People’s Court, an insolvency administrator shall
be appointed by the court to manage and supervise the proceedings and shall take over the assets, books, seals,
documents and other materials of the debtor. However, the representative bodies should provide full
cooperation and support to the administrator in order for the latter to manage the insolvency proceedings
according to law.

In the case of a reorganisation, the Insolvency Law provides for the alternative that the assets and business of
the debtor may, upon approval by the People’s Court, be managed by the debtor itself instead of by the
administrator, but under the latter’s supervision. In such a case, the representative bodies, i.e. the legal
representative, directors and general manager, will need to be involved in the reorganisation process for
operation and management of the debtor. 
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In the case of a reconciliation, although there shall still be an insolvency administrator appointed to be in charge
of the proceedings, the Insolvency Law requires the debtor rather than the insolvency administrator to put forth
a draft of the reconciliation agreement. Therefore, the involvement of the representative bodies is necessary.  

9. What are the main duties of shareholders in
connection with restructuring / insolvency proceedings?

Under PRC law, the shareholder(s) are the highest authority organ of limited liability companies and companies
limited by shares. Therefore, the shareholders of a company basically are entitled to determine all matters of the
company including applying for Insolvency Proceedings. Accordingly, the shareholders shall cause the company
to provide full cooperation and support to the administrator in order for the latter to manage the Insolvency
Proceedings according to law.

PRC law requires that the shareholders shall make capital contribution to the company according to the schedule
stipulated in the Articles of Association of the company. If the company is under Insolvency Proceedings and a
shareholder has not yet fully contributed all registered capital it has subscribed, the People’s Court shall support
the claims filed by the administrator requiring the shareholder to pay the outstanding capital to the company,
even if such outstanding capital has not yet become due according to the Articles of Association of the company.
Please further note that to the extent that a shareholder has subscribed for, but not yet contributed, registered
capital of a limited liability company and a company limited by shares, the shareholder is jointly liable with the
company towards creditors of the company for debts of the company up to the amount of the unpaid capital
contribution.

10. Are the shareholders of a company involved in
restructuring / insolvency proceedings?

As mentioned above, due to the function of the insolvency administrator, the shareholders of a company are not
normally directly involved in the proceedings of insolvency liquidation. However, they will be involved if the
company needs any internal instructions or approvals from the shareholders in relation to the Insolvency
Proceedings (e.g. for the preparation of a reorganisation plan draft in the case of a reorganisation carried out by
the debtor, or a reconciliation agreement draft in the case of a reconciliation) if such instructions or approvals are
required according to the company’s Articles of Association.  

11. Is a solvent liquidation of the company an alternative
to regular insolvency proceedings?

Yes, according to law, a company may be dissolved in any of the following cases:

the business term of the company has expired or another reason for dissolution has occurred as
stipulated in the Articles of Association of the company
the shareholders of the company have resolved to dissolve the company
the business licence of the company has been revoked or the company has been ordered to shut
down
a People’s Court has determined the dissolution upon application by shareholders holding more than
10% of the voting rights in the company because the company’s operation is in serious difficulties, and
to continue the company would significantly damage the interests of the shareholders and there is no
other solution.
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However, if during a solvent liquidation the conditions for insolvency are met, as mentioned above, the liquidation
group shall apply to the People’s Court for announcement of insolvency (please see point 6 above).

12. Does a legal framework for preventive restructuring
exist yet?

PRC law does not generally oblige a debtor to file for Insolvency Proceedings or to restructure effectively at an
early stage to avoid a potential insolvency. Therefore currently no legal framework exists for preventive
restructuring under PRC law. Restructuring under the Insolvency Law, i.e. the above-mentioned Reorganisation,
can only be applied for under the conditions mentioned under point 4.

13. What is the average success rate after completed
restructuring / insolvency proceedings?

The recovery rate varies a lot from case to case, and also depends on whether it has been a direct insolvency
liquidation or after (unsuccessful) reorganisation or reconciliation.

According to unofficial statistics conducted by scholars, the recovery rates of claims with securities are much
higher than ones without securities. The average recovery rate of claims without securities is reported to be
approximately: 

30.02% in cases of reorganisation
24.25% in cases of reconciliation
14.01% in cases of insolvency liquidation. 

These statistics are unofficial information which cannot be verified by us and should be used only for general
reference. 
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Restructuring and insolvency law in Colombia
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1. What is the primary legislation governing insolvency
and restructuring proceedings in your jurisdiction?

The primary legislation governing business insolvency proceedings (restructuring and liquidation) in Colombia is
Law 1116 of 2006 (“Law 1116”).  This primary regulation applies, generally, to:

individuals who are “merchants” under Colombian commercial law
companies and corporations
branches of foreign companies
commercial trusts (patrimonios autónomos) that carry out business transactions.

Additional regulation exists in connection with insolvency of other persons including:

individuals who are not “merchants”
entities of the healthcare, social security and pension sectors
stock exchange entities
companies subject to surveillance by the Superintendence of Finance  – financial institutions
state-owned companies – public/governmental entities
public utility companies

As a result of the COVID-19 pandemic, the Colombian Government issued Decrees 560, 772 and 842 of 2020
(together “COVID-19 Emergency Decrees”) which include temporary measures to face the pandemic-related
crisis. 

2. How are insolvency proceedings or restructuring
proceedings initiated?

There are two different types of insolvency proceedings in Colombia, restructuring/reorganisation processes and
liquidation processes.

Restructuring/reorganisation processes

The purpose of restructuring/reorganisation processes referred to in Law 1116 is to:

enter into an agreement to preserve viable enterprises, normalise their commercial and credit
relations, and to restructure their operations, management, assets and liabilities 
promote and protect good faith in commercial and asset-related relations in general 
impose sanctions regarding acts that were performed in violation of the insolvency regime.

Liquidation processes

On the other hand, the purpose of liquidation processes referred to in Law 1116 is the prompt and orderly
liquidation of the debtor’s assets and liabilities. The processes seek to promote and protect good faith in
commercial and asset-related relations in general, and impose sanctions on acts that were performed in violation
of the insolvency regime.
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Thus while restructuring/reorganisation processes seek to save the business of the debtor who, despite facing
economic difficulties, has prospects of emerging out of the crisis, liquidation processes aim to realise the debtor’s
assets in order to meet payment of its obligations.

Restructuring/reorganisation proceedings

Restructuring/reorganisation proceedings regulated by Law 1116 may be initiated as a result of a petition filed by
the debtor, a petition filed by creditors, a request by the Superintendence that has supervision powers over the
debtor or the debtor’s activity, or ex officio by the Colombian Superintendence of Companies. Additionally,
restructuring/reorganisation proceedings can be initiated as a result of a petition filed by a foreign representative
of a foreign (cross-border) insolvency proceeding. Requirements vary depending on how the proceeding is
initiated.

Liquidation proceedings

Liquidation proceedings start by the filing of an admission petition. Such petition can be filed either by the
debtor, one of its creditors, or ex officio by the Superintendence of Companies which acts as a judge and is
entitled to admit or decline the submission. The Superintendence shall admit this petition if it complies with the
requirements of Law 1116. If such requirements are not fully complied with, the petitioner has 10 days to correct
the request.

3. What are the legal reasons for insolvency in your
country?

Restructuring/reorganisation proceedings

The legal reasons to initiate restructuring/reorganisation proceedings are :

Cessation of payments

It shall be understood that the debtor is in a “cessation of payments” situation when it fails to pay, for more than
90 days, two or more overdue obligations, to two or more creditors; or when two or more collection claims/suits
have been filed against the debtor, by two or more creditors. 

Provided that in both scenarios outlined above, the accumulated value of the obligations in question represent
10% or more of debtor’s total liabilities.

Imminent inability to pay

It shall be understood that the debtor is in an “imminent inability to pay” situation when it proves that there are
circumstances in the relevant market, or within its organisation or business structure, that seriously/materially
affect, or could reasonably seriously/materially affect, the normal fulfilment of or compliance with its short-term
obligations (those obligations with a maturity date equal to or less than 1 year). Imminent inability to pay, as
grounds to start a restructuring/reorganisation proceeding, was suspended for 2 years by COVID-19 Emergency
Decrees, in connection with regular restructuring/reorganisation proceedings.

 1  2 

 3 

 4
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Liquidation proceedings

The legal reasons to initiate restructuring/reorganisation proceedings are :

breach of the reorganisation agreement
cessation of payments
when the debtor directly requests it, or when it fails to deliver in time the documentation required as a
result of a creditor’s request for an insolvency process
when the debtor has ceased to carry on its business
at the request of the authority supervising and controlling the respective business
as a result of a decision by the Superintendence of Companies, issued as a consequence of not
updating the project for the recognition of credits in order to initiate the reorganisation process
as a result of a joint request from the debtor and a plural number of creditors holding less than 50%
of the external liabilities
by express request related to the initiation of a judicial liquidation process by a foreign authority
due to overdue obligations related to pension allowances, tax authorities, discounts made to workers
or contributions to the comprehensive social security system, without being remedied within the term
indicated by the judge.

4. Which different types of restructuring / insolvency
proceedings exist and what are their characteristics?

Restructuring/reorganisation processes

There are several restructuring/reorganisation mechanisms in Colombia.

Firstly, private and voluntary restructuring proceedings are allowed between debtors and their creditors, who are
free to agree the terms of a restructuring/reorganisation.

There are also multiple special restructuring/reorganisation regimes applicable to, among others,
public/governmental entities, financial institutions and individuals who are not “merchants”.

Finally, Law 1116 provides a comprehensive insolvency regime that applies, except otherwise excluded, to
“merchants”, legal entities, branches of foreign companies and commercial trusts (patrimonios autónomos) that
carry out business transactions. As previously mentioned, this statute was partially amended temporarily for 2
years by the COVID-19 Emergency Decrees.
Law 1116 and additional special regulations to that effect (Regulatory Decree 1074 of 2015) also provide the
possibility to, at any time and without having to comply with regular admissibility requirements, enter into an out-
of-court restructuring/reorganisation agreement. Such an agreement may be filed with the insolvency
court/judge for validation and approval, upon request of any of the parties to the agreement. Once approved, the
out-of-court agreement shall have the same effect as a judicial restructuring/reorganisation agreement.

The COVID-19 Emergency Decrees create two additional transitory restructuring/reorganisation mechanisms: 

emergency negotiation of reorganisation agreements
business recovery procedure in the chambers of commerce (insolvency mediation mechanism).    

 5 
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These two processes are more agile and shorter than conventional processes and allow debtors to enter into
agreements with one or some categories of creditors.

Despite the fact that there are multiple “restructuring/reorganisation mechanisms” in Colombia, this document
focuses only on the judicial restructuring/reorganisation regime of Law 1116, as it is the most important and
relevant one for this publication.

The purpose of the restructuring/reorganisation process referred to in Law 1116 is to:

enter into an agreement to preserve viable enterprises, normalise their commercial and credit
relations, and to restructure their operations, management, assets and liabilities
promote and protect good faith in commercial and asset-related relations in general
impose sanctions regarding acts that were performed in violation of the insolvency regime.

The reorganisation process is a judicial process carried out before civil judges/courts or before the
Superintendence of Companies, depending on who the debtor is, and is intended for the debtor to reach a
payment agreement with its creditors. 

This process has the following stages: 

application
admission
start of the process
qualification and graduation of credits, and voting rights and inventory of assets
restructuring agreement.

If an agreement is entered into by the parties, the reorganisation process terminates. But if an agreement is not
reached, liquidation by adjudication proceeds.

Liquidation processes

There are several liquidation mechanisms.

Under the first classification, a distinction must be made between voluntary and mandatory settlements.

The former are private or extrajudicial since no judge is needed to carry them out, and are fundamentally ruled by
the Colombian Commercial Code.

The mandatory ones, on the other hand, are judicial proceedings ruled by Law 1116.

There are also multiple special liquidation regimes that include public entities and financial institutions.
Although there are multiple “liquidation schemes” in Colombia, this document focuses on the judicial liquidation
regime provided by Law 1116, as it is the most important and relevant for this publication.

 6
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Judicial liquidation process

The purpose of the judicial liquidation process referred to in Law 1116 is the prompt and orderly liquidation of
the debtor’s assets and liabilities. The process seeks to promote and protect good faith in commercial and asset-
related relations in general, and impose sanctions on acts that were performed in violation of the insolvency
regime.

The judicial liquidation process starts mainly in the following events:

failure to comply with the restructuring/reorganisation agreement
as a result of a request for a restructuring/reorganisation proceeding, the insolvency court/judge finds
“elements of judgement” according to which liquidation is required
the debtor does not update the project of “qualification” and “graduation” of credits and voting rights
required by the insolvency court/judge
the debtor has overdue obligations (i.e. it has fallen into arrears for the payment due) regarding
pension allowances, mandatory withholdings in favour of tax authorities, discounts made to workers,
or contributions to the Social Security system, and payment has not been made within the term
indicated by the insolvency court/judge, which in no case shall exceed 3 months.   

5. Are there several types of creditors and what is the
effect of a difference?

According to Colombian law there are five classes of creditors.

The first class includes:

wages and all benefits arising from an employment contract
court costs incurred in the general interest of creditors
tax and parafiscal credits
contributions to the Social Security system
child support obligations.

The second class includes:

pledgees (secured creditors with a pledge) up to the sale value of the pledged assets
fees paid by the intended buyers of real estate destined for housing in the insolvency processes of
people who are engaged in construction and disposal of assets for that purpose
beneficiaries of guarantee/security trusts over movable assets, up to the sale value of the assets.

The third class includes:

mortgagees until the value of the property subject to mortgage
beneficiaries of guarantee/security trusts over real estate property, up to the sale value of the assets.

The fourth class includes all the credits of the suppliers of raw materials or supplies necessary for the production
or transformation of goods or the provision of services.
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The fifth class includes the other creditors that do not have any preference.

These classes define the order in which credits must be paid in a reorganisation process. Therefore, no class can
be paid until the prior classes have been paid in full first.  However, special rules apply regarding securities over
movable assets (garatías mobiliarias) which rank higher than any other class up to the value of the assets, except
regarding first class child support obligations and employment contract wages and benefits.

Also, it is important to note that Law 1116 divides creditors for the purposes of voting categories as follows: 

 company employees
governmental entities
financial institutions
internal creditors of the company i.e. partners and shareholders
other external creditors that do not fall into any of the above categories.

The above categories apply both to restructuring/reorganisation processes and liquidation processes.

6. Is there any obligation to initiate restructuring /
insolvency proceedings? For whom does this obligation
exist and under what conditions? What are the
consequences if this obligation is violated?

According to Article 1938 of the Colombian Commercial Code, merchants shall file a declaration before the
competent judge/court that there has been a “cessation of the normal/current payment of its mercantile
obligations”. However, such obligation was suspended for 2 years by the COVID-19 Emergency Decrees, when the
cause of the cessation of payments is a direct consequence of the causes that motivated the declaration of the
State of Economic, Social and Ecological COVID-19 Emergency.

Therefore there is no obligation for debtors or creditors to initiate restructuring/reorganisation processes and/or
liquidation processes. Nevertheless, as noted above, the Superintendence of Companies can initiate insolvency
processes ex officio.

7. What are the main duties of the representative bodies
in connection with restructuring / insolvency
proceedings?

In generalIn general

According to Section 1938 of the Colombian Commercial Code, merchants shall file a declaration before the
competent judge/court that there has been a “cessation of the normal/current payment of its mercantile
obligations”. However, such obligation was suspended for 2 years by the COVID-19 Emergency Decrees, when the
cause of the cessation of payments is a direct consequence of the causes that motivated the declaration of the
State of Economic, Social and Ecological COVID-19 Emergency.
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Restructuring/reorganisation processes

The insolvency court/judge appoints a promoter whose main functions are the negotiation, analysis,
diagnosis and preparation of the reorganisation agreements, as well as the issuance or dissemination
of financial, administrative, accounting or legal information of the entity in the reorganisation process.
The intervention of the promoter in the hearings of the reorganisation process cannot be delegated
The debtor’s internal bodies continue to operate but their functions are limited by the general rule
contemplated in Law 1116. Therefore, as of the date of filing of the application for admission to the
reorganisation process, administrators are prohibited from making disposals of assets or operations
that do not correspond to the ordinary course of the debtor’s business, unless the insolvency
court/judge authorises them to do so.

In addition to the effects generally described above, from the date of submission of the application for admission
until the restructuring/reorganisation process is actually “admitted”, the administrators are prohibited from:

adopting statutory reforms (i.e. reforms to articles of incorporation and by-laws)
creating and enforcing securities or guarantees over the debtor’s assets
making compensation (i.e. set-offs), payments, settlements, withdrawals, unilateral or mutually agreed
terminations of processes in progress
conciliations or transactions (i.e. settlements) of any of its obligations
disposal of assets or transactions that do not correspond with the ordinary course of business of the
debtor.

Any act performed in contravention of the above-mentioned prohibitions will result in the removal of the
manager (officer or director), who will be jointly and severally liable for the damages caused to the company, the
partners and creditors.
Likewise, fines of up to approximately USD 50,000 will be imposed on the creditor, the debtor and its managers
(officers and directors) until the operation is reversed.  Also, credit rights of the sanctioned creditor shall be
postponed.

Liquidation processes

A company in a liquidation process cannot initiate new operations in the development of its social purpose, and
its legal capacity is strictly limited to the necessary acts of its immediate liquidation. 

One of the effects of the commencement of the judicial liquidation process is the cessation of functions of
corporate bodies and the separation of all managers (i.e. officers and directors).

These functions are transferred to the liquidator, who assumes responsibility for the administration of the
company and the assets until they are sold (liquidated) in a diligent manner, and the liquidator then distributes
the product in strict order of legal priority.  Therefore, the entity being liquidated is represented by the liquidator.

The board of directors’ body of a company in a liquidation process may be maintained as a consultant or advisory
body to the liquidator, if the shareholders’ meeting decides so. Thus, it is not mandatory for the board of
directors’ body to continue holding periodical meetings, as required by the company’s by-laws, unless the
shareholders (in a shareholders’ meeting) decide so.

 7
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The debtor’s assets are the central focus of the proceeding, and precautionary measures are decreed/ordered as
protective measures in connection with these assets so that they are not disposed of (transferred) by anyone.
Therefore, the insolvency court/judge will order the assets to be handed over to the liquidator (as a “court-
appointed receiver”) who will have the obligation to provide verified accounts/statements and reports regarding
his/her management.

Also, the receiver must deposit in a “judicial deposit account” any income/return obtained from the
administration of the assets.

The liquidator must verify the assets he/she receives, their quantity, condition and other information required for
him/her to perform all necessary acts to preserve the assets within the framework of the insolvency proceeding.

Also, if:

the assets received by the liquidator – to be liquidated – are part of a productive unit, and
during the time of custody, the liquidator believes that he/she can maintain the productive unit and
that it can be used as a generating source of employment

the liquidator must strive to ensure that the promotion and sale are carried out in this way. By doing so, the
liquidator will accomplish two main goals of insolvency: protection of credit and the conservation of companies.

8. Are the representative bodies of a legal entity involved
in restructuring / insolvency proceedings?

(See point 7 above)

Restructuring/reorganisation processes

At the beginning of the reorganisation process, the insolvency court/judge appoints a promoter whose
main functions are the negotiation, analysis, diagnosis and preparation of the reorganisation
agreements, as well as the issuance or dissemination of financial, administrative, accounting or legal
information of the entity in the reorganisation process.  The intervention of the promoter in the
hearings of the reorganisation process cannot be delegated.
The debtor’s internal bodies continue to operate but their functions are limited by the general rule
contemplated in Law 1116. Therefore, as of the date of filing of the application for admission to the
reorganisation process, administrators are prohibited from making disposals of assets or operations
that do not correspond to the ordinary course of the debtor’s business, unless the insolvency
court/judge authorises them to do so.

Liquidation processes

One of the effects of the commencement of the judicial liquidation process is the cessation of functions of
corporate bodies and the separation of all managers (i.e. officers and directors). These functions are transferred
to the liquidator, who assumes responsibility for the administration of the company and the assets until they are
sold (liquidated) in a diligent manner, and the liquidator then distributes the product in strict order of legal
priority. Therefore, the entity being liquidated is represented by the liquidator.

 8
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9. What are the main duties of shareholders in
connection with restructuring / insolvency proceedings?

Restructuring/reorganisation processes

The debtor’s internal bodies continue to operate but their functions are limited. Thus, the insolvency court/judge
appoints a promoter in charge of the negotiation, analysis, diagnosis and preparation of the reorganisation
agreements, as well as the issuance or dissemination of financial, administrative, accounting or legal information
of the entity in the reorganisation process.

Shareholders will meet (hold shareholders’ meetings) as provided by the by-laws or by law, in order to vote on the
fiscal year’s financial statements and review a detailed report on the status and development of the process.

Liquidation processes

As mentioned above, corporate bodies as well as managers, officers and directors are deprived of their powers
and functions upon commencement of a liquidation process and their functions are transferred to the liquidator.
Shareholders will meet (hold shareholders’ meetings) as provided by the by-laws or by law, in order to vote on the
fiscal year’s financial statements and review a detailed report on the status and development of the liquidation
process.

According to Law 1116, when the assets are insufficient to pay the debtor’s liabilities, the liquidator must require
all shareholders to pay the full value of any unpaid equity or shares, and of any additional liability provided the
by-laws, to be paid by shareholders or equity holders.  To that end, if necessary, the liquidator shall start
collection proceedings against shareholders and equity holders before the liquidation court/judge. In these
processes, the collection document (título ejecutivo) shall include a copy of the inventories, appraisals and a
certificate from the public accountant or tax inspector of the company, if any, certifying the insufficiency of the
assets and the amount of the benefit payable by the corresponding shareholder or equity holder.

Finally, if the debtor’s assets or payment capacity are diminished due to fraudulent, wrongful or culpable acts or
omissions of partners, shareholders, administrators (i.e. officers and directors), internal auditors or employees,
said persons shall be liable for unpaid external liabilities unless they did not have knowledge of the actions or
omissions or voted against such actions or omissions

10. Are the shareholders of a company involved in
restructuring / insolvency proceedings?

(See points 7, 8 and 9 above)

Restructuring/reorganisation processes

Even though the debtor’s internal bodies continue to operate, their functions are substantially limited and the
promoter is in charge of the negotiation, analysis, diagnosis and preparation of the reorganisation agreements.
As to shareholders, they will meet (hold shareholders’ meetings) as provided by the by-laws or by law, in order to
vote on the fiscal year’s financial statements and review a detailed report on the status and development of the

 9 

72 | CMS Expert Guide to restructuring and insolvency law



process.

Shareholders are under no direct obligation to comply with the duty to request a reorganisation proceeding.
However, they may controvert/dispute the decisions taken by the representative bodies whenever such decisions
do not comply with the law or the by-laws.

In addition, shareholders of a company in a reorganisation process may freely transfer their shares, since there is
no legal rule that prohibits the exercise of their right to negotiate them. Said rule applies unless there is a “right of
preference” in connection with negotiation of shares provided by law/regulation or by the by-laws. Any additional
stipulation that restricts the freedom of negotiation of the shares will be void.

Liquidation processes

Corporate bodies as well as managers, officers and directors are deprived of their powers and functions upon
commencement of a liquidation process and their functions are transferred to the liquidator. However,
shareholders will meet (hold shareholders’ meetings) as provided by the by-laws or by law, in order to vote on the
fiscal year’s financial statements and review a detailed report on the status and development of the liquidation
process.

11. Is a solvent liquidation of the company an alternative
to regular insolvency proceedings?

According to article 218 of the Colombian Commercial Code, one of the causes/grounds for dissolution of a
commercial company is the decision of the associates (i.e. shareholders and equity holders), adopted in
accordance with the law and the company’s by-laws. The dissolution of a commercial company observes the rules
of a statutory reform, and according to the article 158 of the Commercial Code, must be adopted by public deed
which must be registered in the Chamber of Commerce (or it will not produce any effect against third parties).

Likewise provides that after the dissolution of the company, its liquidation will be immediate.  Therefore, it may
not initiate new operations in pursuit of its object and shall retain its legal capacity only for the necessary acts for
immediate liquidation. Any operation or act unrelated to this purpose, except those expressly authorised by law,
shall make the liquidator and auditor jointly and severally liable to the company, its members and third parties if
they do not oppose it.

Thus, the liquidator must proceed to continue and conclude the corporate operations pending at the time of
dissolution, taking into account that such operations do not suspend the liquidation process, since it continues
with regard to the sale of assets and the payment of the obligations of the debtor company, which must be
concluded before the documents are registered in the Chamber of Commerce.

Under article 226 of the Commercial Code, one of the liquidator’s duties is, among others, the presentation at
the ordinary shareholders’ meetings of a detailed inventory, which must be provided to partners/shareholders.
The inventory must include, in addition to a detailed list of the company’s assets, all the obligations payable by
the company, specifying the priority or legal order of payment established in the Civil Code, including those that
may affect the company’s patrimony, such as conditional, litigious, bonds, guarantees, etc.

Said inventory may be controverted by creditors on grounds of falsehood, inaccuracy or gross error.  Once the
objections have been resolved and the corrections made, or once the period in which they can be proposed has

 11
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expired, the inventory will be submitted for approval by shareholders (at a shareholders’ meeting).

Once the liquidation process has been completed, the liquidator will proceed to cancel third parties’
accounts/credits/debts, based on the inventory, taking into account the legal priority of payments.  

Note, shareholders shall not be entitled to request reimbursement (total or partial) of their shares, quotas or
equity interest before all external liabilities have been cancelled. Only then, reimbursement shall be made in
proportion to the nominal value of each shareholder’s equity interest unless the company’s by-laws stipulate
otherwise.

However, it should be noted that the Superintendence of Companies has the power to request the dissolution,
and later liquidation, of a company when the conditions set out in the law or the by-laws are met.

12. Does a legal framework for preventive restructuring
exist yet?

Colombia does not yet have a legal framework for preventive restructuring. All restructuring measures outside of
insolvency proceedings must have the approval of the debtor, a plural number of creditors (equivalent to the
majority required by Law 1116 for this purpose) and the subsequent opening of a process of validation of the
out-of-court reorganisation agreement, in order to verify that it complies with all legal requirements.

If, as a result of the validation process, the insolvency court/judge authorises the agreement, it will have the same
effect as those conferred by Law 1116 to a reorganisation agreement.

13. What is the average success rate after completed
restructuring / insolvency proceedings?

There is no accurate information to assess what the success rates is.
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Footnotes

1 Law 1116 of 2006. Article 15. 
Back to the text occurrence

2 Law 1116 of 2006. Article 15. 
Back to the text occurrence

3 Law 1116 of 2006. Article 9. 
Back to the text occurrence

4 Law Decree 560 of 2020. Article 15. 
Back to the text occurrence

5 Law 1116 of 2006. Article 47 and 49. 
Back to the text occurrence

6 Given the pandemic’s transitional measures adopted by the COVID-19 Emergency Decrees,
liquidation by adjudication is suspended, and if an agreement is not reached, the debtor goes to
judicial liquidation. 
Back to the text occurrence

7 Law 1116 of 2006. Article 17. 
Back to the text occurrence

8 Law 1116 of 2006. Article 17. 
Back to the text occurrence

9 Law 1116 of 2006, article 60. 
Back to the text occurrence

11 Decree 410 of 1971, article 222. 
Back to the text occurrence

11 Decree 40 of 1971, art. 144. 
Back to the text occurrence

12 Law 222 of 1995, article 84. 
Back to the text occurrence
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Restructuring and insolvency law in Croatia
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1. What is the primary legislation governing insolvency
and restructuring proceedings in your jurisdiction?

Bankruptcy Act (Official Gazette no. 71/15, 104/17)
European Regulation on Insolvency Proceedings (2015/848)
Act on Extraordinary Administration Proceedings over Companies of Systematic Importance for the
Republic of Croatia (Official Gazette no. 32/17)
Financial Operations and Pre-Bankruptcy Settlement Act (Official Gazette no. 108/12, 144/12, 81/13,
112/13, 71/15, 78/15)

Out-of-court restructuring is not regulated by a special law, which means regular corporate, civil obligations and
labour laws are applicable.

2. How are insolvency proceedings or restructuring
proceedings initiated?

Bankruptcy proceedings may (and in some cases should) be initiated by either the debtor, creditors or the
Croatian Financial Agency (FINA). 

Both pre-bankruptcy proceedings and extraordinary administration proceedings may be initiated by a debtor, or
by a creditor with the debtor’s consent.

Since out-of-court restructuring is a result of negotiations and agreement between the parties, it can be initiated
by either party.

3. What are the legal reasons for insolvency in your
country?

Bankruptcy proceedings shall commence if one of the following conditions is met:

debtor’s ability to fulfil due and existing obligations is threatened (Prijeteća nesposobnost za plaćanje),
however only upon debtor’s request
debtor’s inability to fulfil due and existing obligations (Nesposobnost za plaćanje)
debtor is over-indebted (Prezaduženost).

Pre-bankruptcy proceedings will commence if the court determines that the first condition listed above is met
(the debtor's ability to fulfil due and existing obligations is threatened – Prijeteća nesposobnost za plaćanje), while
extraordinary administration proceedings can be commenced under any of the three conditions listed.

4. Which different types of restructuring / insolvency
proceedings exist and what are their characteristics?

Restructuring in Croatia may be carried out either as an out-of-court restructuring or as a court-driven one.
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Out-of-court restructuring

Out-of-court restructuring is purely a result of negotiations and agreement between the parties, which means it
may be carried out as both operational and financial restructuring. Each party entering out-of-court restructuring
negotiations needs to be aware of its challenges (e.g. changes in existing security documents and corresponding
registries is sometimes required, clawback periods within and outside bankruptcy proceedings, debtor’s and
directors’ statutory duties and specific clauses in the debtor’s existing agreements).

Court-driven proceedings

There are also three different court-driven proceedings envisaged for debtors in financial distress:

pre-bankruptcy proceedings (Predstečajni postupak) 
extraordinary administration proceedings (Postupak izvanredne uprave), and
bankruptcy proceedings (Stečajni postupak).   

Pre-bankruptcy proceedings and extraordinary administration proceedings are primarily envisaged for
restructuring (financial and operational); and while restructuring is also possible in bankruptcy proceedings, its
main purpose is liquidating all the assets of a debtor.

Extraordinary administration proceedings

While bankruptcy and pre-bankruptcy proceedings are envisaged for all debtors in general, extraordinary
administration proceedings are envisaged only for joint stock companies (dionička društva), excluding credit and
financial institutions, who cumulatively meet the following criteria:

average of more than 5,000 employees in a calendar year, including its affiliated companies, and
debt of more than HRK 7,500,000,000 (approx. EUR 992,825,358), including its affiliated companies. 

5. Are there several types of creditors and what is the
effect of a difference?

As a general rule, bankruptcy creditors are classified in payment ranks according to their claims. Creditors of
subsequent payment rank cannot be settled until the creditors from the previous rank have been completely
settled. Creditors of the same payment rank will be settled proportionally to their claims.

Pursuant to the Croatian Bankruptcy Act, claims and their creditors are ranked respectively as follows:

bankruptcy estate – claims of the bankruptcy estate include bankruptcy proceedings costs and other
claims of the bankruptcy estate (attorney claims etc.)
creditors with separate satisfactory right (Izlučni vjerovnici) – are not bankruptcy creditors and they may
request extraction of objects to which they are entitled out of the bankruptcy estate 
secured creditors (Razlučni vjerovnici) – their claims are satisfied from secured assets. Secured creditors
are also bankruptcy creditors only if the debtor is personally liable to them, and they are entitled to
satisfy their claims from the bankruptcy estate only if they waived their right of satisfaction from the
secured assets or are unable to do so
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regular bankruptcy creditors (Viši isplatni red) – are unsubordinated and unsecured creditors whose
claims are classified into ranks depending on the particular claim as follows: 

first rank – claims of employees and of former employees of the bankruptcy debtor which
arose from employment until the opening of the bankruptcy proceedings and certain
related claims 
second rank – all the other claims towards the bankruptcy debtor, except for the
subordinated claims

subordinated bankruptcy creditors (Niži isplatni red) – are the last in line for settlement and their rank
within the group depends on the type of their claim.

6. Is there any obligation to initiate restructuring /
insolvency proceedings? For whom does this obligation
exist and under what conditions? What are the
consequences if this obligation is violated?

Each director is required to initiate bankruptcy proceedings within 21 days from the moment the conditions for
its initiation (the debtor’s inability to fulfil existing and due obligations or over-indebtedness) have been met.

In addition, the liquidator, supervisory board members and each shareholder are also required to file for
bankruptcy if certain additional conditions are met.

Failure to initiate bankruptcy proceedings when required is considered a criminal offence under Croatian law and
the offender may be fined or imprisoned for up to 2 years.

Furthermore, failure to initiate bankruptcy proceedings within the set time frame by the responsible person
means he/she shall be personally liable for damages caused to creditors by failing to fulfil his/her duty.
There is no obligation to initiate pre-bankruptcy or extraordinary administration proceedings.

7. What are the main duties of the representative bodies
in connection with restructuring / insolvency
proceedings?

As a general rule, each director must act with the due care and diligence of a prudent businessperson and keep
the company’s trade secrets. Directors who breach this standard are jointly and severally liable to the company.
In certain, rather exceptional, cases a director may be liable towards the shareholders and/or company’s
creditors.

Furthermore, directors of illiquid companies must refrain from making any payments other than those necessary
for its ordinary course of business and must not undertake actions which could result in damaging creditors or
placing them at disadvantage. In addition, from the occurrence of illiquidity, each company is required to
undertake financial restructuring measures in order to restore its liquidity. 

The directors of a company may be fined up to HRK 50,000 (approximately EUR 6,600) for failing to comply with
their responsibilities at the time of company’s distress as described above, whereas the company itself may be
fined up to HRK 1,000,000 (EUR 132,000) for the same reason.
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Also, directors are required to file for bankruptcy in the case that a bankruptcy event occurs (see point 6 above).

8. Are the representative bodies of a legal entity involved
in restructuring / insolvency proceedings?

In general, representative bodies are not involved in bankruptcy or extraordinary administration proceedings. As
of the commencement of bankruptcy/extraordinary administration proceedings, all rights of the debtor and its
bodies are transferred to the bankruptcy trustee/extraordinary commissioner. If the debtor disposes of assets
after the commencement of bankruptcy/extraordinary administration proceedings, such dispositions are without
legal effect. However, the debtor is required to disclose relevant information and cooperate in order to assist the
bankruptcy trustee with the fulfilment of its duties. 

In pre-bankruptcy proceedings, the debtor must refrain from making any payments other than those necessary
for its ordinary course of business or related to debts assumed in the course of the pre-bankruptcy proceedings
and in accordance with it. In addition, certain transactions in pre-bankruptcy proceedings, such as the disposition
of assets, are subject to the pre-bankruptcy commissioner’s or court’s approval.

9. What are the main duties of shareholders in
connection with restructuring / insolvency proceedings?

If the debtor has neither a supervisory board nor persons authorised to represent the debtor, each shareholder
is required to file for bankruptcy if it could have been aware of the existence of a bankruptcy reason (see point 3
above) and the absence of persons authorised to represent the debtor. If the shareholder fails to initiate
bankruptcy proceedings within 21 days from the moment the conditions for its initiation (the debtor’s inability to
fulfil existing and due obligations or over-indebtedness) have been met, it shall be personally liable for damages
caused to creditors by failing to fulfil its duty.

In the case that bankruptcy proceedings are initiated against a company whose shareholders are personally liable
for the company’s obligations, claims against such shareholders may be made only by the bankruptcy trustee,
whereas in the case of limited liability companies (društva s ograničenom odgovornošću) and joint stock companies
(dionička društva), shareholders are not liable for companies’ obligations.

In addition, providing security for the repayment of a shareholder loan may be challenged in a bankruptcy
proceeding, assuming such action was undertaken 5 years before the moment the bankruptcy proceeding was
initiated. The same applies if a debtor guaranteed to its shareholder to pay it back, however only assuming that
such action was undertaken 1 year before the moment the bankruptcy proceeding was initiated.

10. Are the shareholders of a company involved in
restructuring / insolvency proceedings?

In general, shareholders have no right to make decisions in relation to the debtor because control over the
debtor is transferred to the bankruptcy trustee/extraordinary commissioner.

In addition, shareholders may be involved in bankruptcy/pre-bankruptcy/extraordinary administration
proceedings as subordinated creditors (see point 5 above).
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However, in the case that a debt-to-equity swap is decided as the restructuring method during pre-bankruptcy
proceedings, a shareholders’ meeting decision is required, otherwise the court will not approve the settlement
and a debt-to-equity swap cannot be effectuated.

11. Is a solvent liquidation of the company an alternative
to regular insolvency proceedings?

A company may be liquidated upon a shareholders’ decision only if bankruptcy proceedings are not initiated
against the company. Even though liquidation proceedings have been initiated over a company, the liquidator is
required to file for bankruptcy in the case that a bankruptcy event occurs (see points 3 and 7 above), otherwise
the liquidator will be personally liable for damages caused to creditors by failing to fulfil its duty. 

In addition, failure to initiate bankruptcy proceedings when required is considered a criminal offence under
Croatian law, and a liquidator may be fined or imprisoned for up to 2 years.

12. Does a legal framework for preventive restructuring
exist yet?

At the moment, a legal framework for preventive restructuring does not exist in Croatia, i.e. Directive (EU)
2019/1023 on preventive restructuring frameworks has not yet been implemented.

13. What is the average success rate after completed
restructuring / insolvency proceedings?

Bankruptcy proceedings mostly end up in the liquidation of assets and the cessation of the debtor, i.e. even
though restructuring is possible, it is improbable. No information is available in relation to how many bankruptcy
proceedings end up in restructuring instead of liquidation. 

Only one extraordinary administration proceeding resulting in a settlement has been carried out (Agrokor),
however the respective settlement has not yet been fully implemented.

For the period 2012–2020, out of 8,959 pre-bankruptcy proceedings:

3,188 have resulted in settlement
5 are still pending
the remaining cases have either been dismissed or rejected. 

No information is available regarding the success rate of pre-bankruptcy settlement implementation. 
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Restructuring and insolvency law in France
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1. What is the primary legislation governing insolvency
and restructuring proceedings in your jurisdiction?

The primary legislation governing insolvency and restructuring proceedings in France is:

Book VI of the French Commercial Code, which is dedicated to companies facing difficulties. Some of
its provisions will be modified pursuant to Law No. 2019-486 of 22 May 2019 (PACTE Act) which
authorises, in particular, the French Government to adopt ordinances to modify French legislation in
accordance with Directive (EU) 2019/1023 of the European Parliament and of the Council of 20 June
2019 [on preventive restructuring frameworks, on discharge of debt and disqualifications, and on
measures to increase the efficiency of procedures concerning restructuring, insolvency and discharge
of debt, and amending Directive (EU) 2017/1132 (Directive on restructuring and insolvency)]; and
Regulation (EU) 2015/848 of the European Parliament and of the Council of 20 May 2015 on
insolvency proceedings. 

In addition, restructuring proceedings are also governed by regular corporate and labour law provisions.

2. How are insolvency proceedings or restructuring
proceedings initiated?

Amicable restructuring

Amicable restructuring proceedings (i.e. mandat ad hoc and conciliation) can only be initiated by the debtor
through the filing of a specific request to the President of the relevant Court.

Judicial restructuring

Insolvency proceedings are opened by the Court, which examines a specific petition that may be initiated as
follows:

safeguard (sauvegarde) – can only be initiated by the debtor itself
judicial reorganisation (redressement judiciaire) or winding up (liquidation judiciaire) – can be initiated by
either the debtor, a creditor or the public prosecutor 

3. What are the legal reasons for insolvency in your
country?

The keystone in French insolvency law is cessation of payments (cessation des paiements), which is the situation
where a company cannot pay its outstanding due debts for lack of sufficient available cash and liquid assets:

if the company is not already in cessation of payments but is faced with difficulties that it is unable to
overcome by its own means, the opening of an amicable restructuring proceeding or a safeguard
proceeding can be requested
if the company is in cessation of payments for less than 45 days, a request to open a conciliation
(amicable restructuring proceeding) can still be filed
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if the company is in cessation of payments and no conciliation proceeding has been opened, only the
opening of a judicial reorganisation or winding up can be requested, and the debtor must file such
request within 45 days starting from the date of the said cessation of payments.

4. Which different types of restructuring / insolvency
proceedings exist and what are their characteristics?

Amicable restructuring

Under French law, two different amicable restructuring proceedings allow a company which is facing existing or
foreseeable difficulties (legal, economic or financial) to seek a voluntary arrangement with its main creditors.
These contractual and confidential proceedings aim at facilitating the conclusion of an agreement, allowing the
difficulties to be solved outside a formal insolvency proceeding with the help of an officer appointed by the
President of the Court (mandataire ad hoc or conciliateur):

a mandat ad hoc can be opened when a debtor is not in cessation of payments 
a conciliation can be opened before the debtor reaches a state of cessation of payments, or no more
than 45 days thereafter. At the end of the negotiations, the agreement can either be approved
(constaté) by the President of the commercial court or homologated (homologué) by the Commercial
Court. During these proceedings, the company operates normally and can be subject to enforcement
measures from its creditors. 

Both these proceedings are confidential.

Judicial restructuring

In contrast to amicable restructuring proceedings, the opening judgement of an insolvency proceeding entails the
freezing of claims arising before said judgement and the stay of corresponding recovery actions and proceedings
against the debtor.
The three insolvency proceedings provided for by French law are as follows:

Safeguard (sauvegarde)

This is opened by the court when the applying debtor is facing difficulties that it is unable to overcome on its own,
but it is not already in cessation of payments. It allows the debtor to keep performing its activity and to pay its
debts through the implementation of an instalment plan.

Judicial reorganisation (redressement judiciaire)

This is opened by the Court when the applying debtor is in a state of cessation of payments. It allows the debtor
to keep performing its activity and to pay its debts through the implementation of an instalment plan or the sale
of its assets and activities to a third party (i.e. disposal plan).

Winding up (liquidation judiciaire)

This is opened by the Court when the applying debtor is in a state of cessation of payments and turnaround is
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impossible. It usually implies the immediate closure of the business and the sale of assets for the satisfaction of
its creditors. However, the Court might authorise the continuation of the activity for a short period of time in
order to sell the activities and/or the assets under the best conditions possible. 

5. Are there several types of creditors and what is the
effect of a difference?

Treatment of claims during the observation period

Creditors are classified into two main categories:

creditors whose claims arose before the opening of insolvency proceedings, or after its opening but
which do not fulfil the specific criteria provided by the French Commercial Code (i.e. claims that arose
in a proper manner after the opening of insolvency proceedings and to enable the conduct of the
proceeding or the observation period, or as consideration for a service supplied to the debtor); these
creditors must transmit the relevant insolvency practitioner proof of claims within short time frames
creditors whose claims arose after the opening of insolvency proceedings and which fulfil the specific
criteria.

Employees are treated separately and some of the claims benefit from a specific guarantee.

Treatment of claims within a safeguard or a judicial reorganisation 

Creditors’ committees can be set up if specific thresholds (notably turnover or number of employees) are reached
to enable the adoption of restructuring plans under specific conditions. In such cases, the credit institutions and
related entities and the main providers are divided into two different committees. The members of each
committee vote on the approval of the restructuring plan which is adopted by a specific majority rule, allowing
the committees to impose decisions on dissenting creditors who are also part of the committees. In addition, the
bondholders’ committee, if any, is also consulted if the two above-mentioned committees adopt the restructuring
plan they have been presented with.

In the absence of committees, the creditors are individually consulted and a postponement of the repayment of
their claims can be imposed on them by the Court.

Should a restructuring plan be adopted, claims of creditors are still frozen and repaid in compliance with the
provisions of said plan. Debt write-offs can be implemented if the concerned creditors (or the creditors’
committees) accept them.
The creditors’ committees mechanism should shortly be modified in accordance with Directive (EU) 2019/1023 of
the European Parliament and of the Council of 20 June 2019.

Treatment of the claims within a winding up 

The creditors mentioned under the first category above are paid depending on the available assets and on the
subcategory they belong to:

secured creditors – a category that is itself subdivided (i.e. benefiting from securities, warranties, legal
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privileges, etc.) 
unsecured creditors

6. Is there any obligation to initiate restructuring /
insolvency proceedings? For whom does this obligation
exist and under what conditions? What are the
consequences if this obligation is violated?

A company must file for the opening of a judicial reorganisation or winding up within 45 days starting from its
cessation of payments if no conciliation proceeding has been opened in the meantime. 

Failure to comply with this legal obligation may constitute a management fault which may lead to liability action
against the de jure and/or de facto managers of the company.

7. What are the main duties of the representative bodies
in connection with restructuring / insolvency
proceedings?

Managers and representative bodies of French companies are bound by a duty of care and diligence and owe
duties to the company itself, its shareholders and third parties (including creditors).

The de jure or de facto managers shall request the opening of an insolvency proceeding within 45 days starting
from its cessation of payments if no conciliation proceeding has been opened in the meantime. (See point 6 for
the consequence of a belated filing.)

8. Are the representative bodies of a legal entity involved
in restructuring / insolvency proceedings?

The involvement of the representative bodies of a legal entity placed under an amicable restructuring or
insolvency proceeding varies depending on the proceedings opened:

if an amicable restructuring proceeding (mandat ad hoc or conciliation) is opened, the company is
managed as usual
if a safeguard is opened, the loss of control of the company is variable and depends on the
appointment by the Court of an administrateur judiciaire with a mission of either monitoring or
assistance
if a judicial reorganisation is opened, the loss of control of the company is variable and depends on
the appointment by the Court of an administrateur judiciaire with a mission of either assistance or
representation
if a winding up is opened, the loss of control is almost total.

In addition, the representative bodies are involved in various operations (e.g. verification of the claims and
revendication of ownership processes, preparation – with the help of their legal and financial advisors – of an
insolvency or reorganisation plan).
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9. What are the main duties of shareholders in
connection with restructuring / insolvency proceedings?

In principle, shareholders have no obligation in connection with restructuring and/or insolvency proceedings. 

To that extent, they have no legal obligation to provide additional funding in the framework of such proceedings.
Nevertheless, they can voluntarily contribute to the funding of the activity or to a restructuring plan, or agree to
postpone the repayment of their debts, if any.

Note that within the framework of an insolvency proceeding, the relationship between the debtor and its
shareholders might be carefully analysed and, if relevant, provide the grounds for liability actions notably against
the de jure or de facto managers and/or the shareholders.

10. Are the shareholders of a company involved in
restructuring / insolvency proceedings?

The involvement of the shareholders of a company placed under restructuring or insolvency proceedings is not
mandatory. Nevertheless:

Safeguard or judicial reorganisation

In the framework of a safeguard or judicial reorganisation proceeding, the adoption of a restructuring plan may
be conditional upon the reconstitution of the company’s equity.

Judicial reorganisation

In the framework of a judicial reorganisation: 

the court can order the non-transferability of shares held by the de jure or de facto managers
the transfer of shares of the de jure or de facto managers can be forced
the voting rights attached to shares owned by the de jure or de facto managers can be exercised by a
proxy designated by the court
when the termination of the activity of a company employing at least 150 people, or considered as
dominant, is likely to cause “a serious disturbance to the national regional economy or its
employment”, the court may, if it appears to be the only serious solution:

appoint a proxy to vote in place of the shareholders a decrease, followed by an increase, in
capital, or
order the sale of shares held by the de jure or de facto managers.

In addition, shareholders are frequently requested to financially support the company in restructuring or
insolvency proceedings.

11. Is a solvent liquidation of the company an alternative
to regular insolvency proceedings?
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An out-of-court liquidation proceeding can only be opened if the amount of assets to be realised is higher than
the company’s liabilities. However, if the company is in cessation of payments, the debtor must file for the
opening of an insolvency proceeding within 45 days starting from its cessation of payments if no conciliation
proceeding has been opened in the meantime.

12. Does a legal framework for preventive restructuring
exist yet?

As mentioned above (point 4), French legislation already provides for a legal framework for preventive
restructuring (i.e. mandat ad hoc and conciliation proceedings). In addition, the sauvegarde – the insolvency
proceeding which can be opened before any cessation of payments – allows the debtor to restructure its
business in the early stages of its difficulty (see point 4).

13. What is the average success rate after completed
restructuring / insolvency proceedings?

Usually, satisfaction rates are much higher in amicable proceedings (mandat ad hoc and conciliation proceedings
– which are confidential) than in insolvency proceedings. 

According to the official statistics for between 2010 and 2016, companies which entered into:

a safeguard (sauvegarde – noting that such proceedings represent only 6% of the total insolvency
proceedings opened):

62% presented a restructuring plan 
5% had their activity and assets sold to a third party 
33% ended up in a winding up

a judicial reorganisation:

27% presented a reorganisation plan 
6% had their activity and assets sold to a third party 
67% ended up in a winding up.
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Restructuring and insolvency law in Germany
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1. What is the primary legislation governing insolvency
and restructuring proceedings in your jurisdiction?

The German Insolvency Code and the European Regulation on Insolvency Proceedings (2015/848) are the
primary pieces of legislation governing insolvency proceedings in Germany. So far, there are no pre-insolvency
restructuring proceedings regulated by statute under German law. Restructuring proceedings outside of
insolvency proceedings are basically directed by the regular corporate and labour law regulations.

2. How are insolvency proceedings or restructuring
proceedings initiated?

Since there are no restructuring proceedings regulated by statute in Germany, only insolvency proceedings can
be initiated. The initiation of insolvency proceedings always presupposes the filing of an insolvency petition. Such
a petition can be filed either by the insolvent debtor or by a creditor. The insolvency petition must be based on
the existence of a reason for the institution of insolvency proceedings. Otherwise the court will not initiate
insolvency proceedings.

3. What are the legal reasons for insolvency in your
country?

The following reasons for the institution of insolvency proceedings exist under German law: illiquidity, over-
indebtedness and imminent illiquidity. While the petition for the institution of insolvency proceedings of a debtor
can be based on any of these three reasons, a creditor’s petition cannot be based on imminent illiquidity as a
reason for the institution of insolvency proceedings. 

Illiquidity 

Illiquidity occurs if a debtor is unable to meet its due payment obligations. The debtor is presumed to be illiquid if
it is not able to pay at least 90 % of its due obligations during the following three weeks. Furthermore, illiquidity is
also presumed as a rule if the debtor has stopped making payments.

Over-indebtedness 

Over-indebtedness as a reason to file for insolvency applies only to legal entities (limited liability companies, stock
corporations and comparable entities). Under German law over-indebtedness occurs if the debtor’s assets
(based on liquidation values) no longer cover its liabilities in a winding-up scenario (balance sheet test). In
addition to this, over-indebtedness requires the debtor not to have a positive going concern prognosis. On the
assumption that effects from restructuring measures are likely to occur, an integrated financial plan, based on a
viable restructuring concept, needs to show that the debtor will have enough liquidity to meet its payment
obligations during the ongoing and the following financial year.

Imminent illiquidity 

Imminent illiquidity means that it is more likely than not that the debtor will not be able to meet its due payment
obligations in the near future. In order to prove imminent illiquidity the debtor needs to present a liquidity plan
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showing a lack of liquidity within a period that – according to the prevailing view in legal commentary – must
include the current and the following fiscal years. Only the debtor may make use of imminent illiquidity as a
reason to apply for insolvency as a restructuring measure. 

4. Which different types of restructuring / insolvency
proceedings exist and what are their characteristics?

In general, insolvency proceedings are separated into two phases – preliminary insolvency proceedings and the
(actual/opened) insolvency proceedings.

After an application for insolvency, the competent court (“Insolvency Court” at the local court) orders measures to
protect the debtor’s assets (e.g. appointment of a preliminary insolvency administrator, suspension of
enforcement/foreclosure, etc.). The preliminary insolvency administrator also reports to the Insolvency Court if
the requirements for the opening of insolvency proceedings are met. 

The debtor usually stays in possession during the preliminary phase. If necessary, the Insolvency Court may rule
that the right to manage and dispose of the debtor’s assets is transferred to the preliminary insolvency
administrator. In this case, the preliminary insolvency administrator has almost the same powers as an insolvency
administrator. Preliminary proceedings usually take 6 to 12 weeks and result in the opening of insolvency
proceedings if the requirements are met. 
Once the Insolvency Court has decided to open insolvency proceedings, the right to manage and dispose of the
debtor’s assets is transferred to an insolvency administrator who gains full control over the debtor’s business and
assets. Enforcement/foreclosure actions remain suspended. Ongoing litigation is automatically suspended but
may be continued by the insolvency administrator if appropriate for the insolvency estate. The insolvency
administrator will continue the business operations of the debtor if reasonable and possible or to wind up the
company. The method by which the debtor’s assets are realised (e.g. liquidation, share deal, asset deal,
restructuring) needs to be coordinated between the insolvency administrator, the creditors/creditors’ committee
and the Insolvency Court. The insolvency administrator is obliged to assert and enforce claims of the debtor. The
insolvency administrator is bound to aim for the best possible realisation in the interest of the creditors.

Any court orders on preliminary protective measures and on opening of insolvency proceedings must be
announced publicly on a database accessible via https://www.insolvenzbekanntmachungen.de. However, in
exceptional cases during preliminary insolvency proceedings, the Insolvency Court may refrain from making a
public announcement. 

Apart from the regular (preliminary) insolvency proceedings it is also possible to carry out (preliminary) insolvency
proceedings in self-administration (debtor in possession). In principle, the procedure of insolvency proceedings in
self-administration does not differ much from the regular proceedings described above. The main difference is
that the debtor (i.e. its management) remains in charge and the Insolvency Court appoints a custodian
(Sachwalter) to supervise the debtor. The right to manage and dispose of the debtor’s assets remains with the
debtor. Self-administration is often used for larger companies suitable for restructuring, if the know-how of the
management is necessary to continue operating the business. In such cases, an insolvency plan is frequently
used to implement restructuring measures or a corporate transaction. However, insolvency plans are not limited
to self-administration

5. Are there several types of creditors and what is the
effect of a difference?
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The German Insolvency Code distinguishes between 

1. “normal” (i.e. not subordinated and unsecured) insolvency creditors; 
2. subordinated creditors;
3. preferential creditors and
4. secured creditors.  

Unsecured insolvency creditors (i) are usually satisfied with a single-digit dividend on their claims, whereas (ii)
preferential creditors' claims (usually created by an insolvency administrator after the opening of insolvency
proceedings) are satisfied in full from the insolvency estate (unless the estate is not sufficient to cover all
preferential claims. In exceptional cases a preliminary insolvency administrator may also create preferential
claims). Subordinated creditors (iii) only receive a dividend at all if all normal insolvency creditors (i) have been fully
satisfied. Lastly, secured creditors (iv) may be satisfied partly or in full by the proceeds of their security, while their
unsecured claims are only satisfied by way of a small dividend

6. Is there any obligation to initiate restructuring /
insolvency proceedings? For whom does this obligation
exist and under what conditions? What are the
consequences if this obligation is violated?

Section 15a German Insolvency Code sets out a strict obligation of representative bodies of a company to file for
the institution of insolvency proceedings. A prerequisite for the filing obligation is the occurrence of illiquidity or
over-indebtedness (see 3. above). If the company is only imminently illiquid, the members of the representative
bodies are entitled, but not obliged, to file a petition for the institution of insolvency proceedings.

The petition has to be filed “without undue delay” but in any event within 3 weeks of the occurrence of a reason
for insolvency. The period of 3 weeks can only be made use of if there is still an opportunity to eliminate the
reason for insolvency with a predominant degree of probability within the period. If it turns out that attempts to
“rescue” the company during the period fail, the members of the representative bodies have to file for insolvency
immediately and are not allowed to wait until the period has expired.

If the representatives fail to file for insolvency in time, they face several civil and criminal law risks. Each
representative can be held personally liable for damages resulting from a late filing of an application for
insolvency. Furthermore, the failure to file for insolvency may be punished under the German Criminal Code. The
penalty ranges from a fine to imprisonment of up to 3 years for intent and from a fine to imprisonment of up to 1
year for negligence

7. What are the main duties of the representative bodies
in connection with restructuring / insolvency
proceedings?

In general, the law requires that representative bodies are fully aware of the financial situation of the company at
all times, especially during financial difficulties. They have to undertake reasonable efforts to overcome the
reasons for insolvency, e.g. by pursuing restructuring measures with immediate effect. 

If the registered share capital of a legal entity has been reduced to half or even less, the representative bodies
are required to inform all shareholders about this fact immediately. A failure to comply with this obligation may
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lead to personal civil liability as well as to criminal consequences (imprisonment of up to 3 years) for the members
of the representative body.

The representative bodies of a company have the duty to supervise the existence of a reason for insolvency to
ensure that a petition for the institution of insolvency proceedings is filed in due time (for consequence of a
belated filing see 6. above).
In addition to this, the representative bodies can be held personally liable by the company (or its insolvency
administrator) for all payments that have been made after illiquidity or over-indebtedness (see 3. above) has
occurred if the future insolvency estate has been decreased by these payments. The managing director(s) may try
to exculpate themselves by arguing that the payments were made with the diligence of a prudent director.
However, law and case law are very strict on exemptions and they are limited to payments that would otherwise
lead to a liability of the director, e.g. for due taxes and social security contributions of the employees.

Furthermore, the legal representatives have to ensure that the company is able to fulfil the obligations that they
conclude on its behalf. If they enter into agreements, in awareness of the fact that the company will probably not
be able to fulfil them, without informing the other party about the financial difficulties, they risk being held
personally liable for any damages. This may also constitute fraud

8. Are the representative bodies of a legal entity involved
in restructuring / insolvency proceedings?

An insolvency administrator is regularly appointed in the court order ordering the opening of insolvency
proceedings. From that moment on, the debtor’s right to administer and dispose of assets belonging to the
insolvency estate is transferred to the insolvency administrator. If the debtor disposes of assets after the opening
of insolvency proceedings, such dispositions are invalid. The representative bodies are therefore normally not
involved in the insolvency proceedings. However, they have the duties of disclosure and cooperation in order to
assist the insolvency administrator with the fulfilment of its duties.

The situation is different in self-administration proceedings: the right to administer and dispose of the insolvency
estate remains with the debtor. The court appoints a custodian (Sachwalter) who merely monitors the debtor and
has less control than an insolvency administrator.

9. What are the main duties of shareholders in
connection with restructuring / insolvency proceedings?

Shareholders are under no direct obligation to comply with the duty to file for insolvency (see above). However, if
a company has no management, e.g. because all managing directors have resigned or been removed by the
shareholders, each shareholder is responsible for the duty to file for insolvency. Non-compliance may lead to civil
and criminal liability (see 6. above).

Shareholders have no obligation to provide additional funding to enable the company to survive. However, if the
legal structure of the company does not provide limited liability, the shareholders will be liable for losses.
Personal liability of shareholders may arise if the shareholder has deprived a company of assets that are vital to
the company and if this has inevitably led to the company’s insolvency. However, the legal hurdles for such
liability are rather high. Shareholders are also generally liable for repayments of shareholder loans that take place
within 1 year before insolvency is filed.
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10. Are the shareholders of a company involved in
restructuring / insolvency proceedings?

In general, shareholders have no right to make decisions on the assets belonging to the insolvency estate
because the debtor’s assets are economically reassigned to the creditors. The shareholders can cooperate with
the management of the debtor, especially in in the event of self-administration.

Nevertheless, shareholders can be involved in the restructuring process of a company when an insolvency plan is
drawn up. This is a type of overall settlement with the creditors which allows for the most varied of provisions,
such as determining satisfaction quotas for certain groups of creditors. As an insolvency plan is usually developed
before the actual insolvency proceedings, shareholders can design specific regulations of the insolvency plan.
Regulations about the rights of shareholders can especially be part of the insolvency plan. After the plan has
been drawn up, the creditors agree on it in groups. In certain circumstances individual creditor groups can, in
principle, also be overruled by other groups

11. Is a solvent liquidation of the company an alternative
to regular insolvency proceedings?

In general, it is up to the shareholders whether the company is solvently liquidated or whether insolvency
proceedings are opened over the assets of the company. However, there is an obligation to file for insolvency if
the company is either illiquid or over-indebted. In this case, the shareholders cannot decide to voluntarily
liquidate the company.

If the shareholders decide to liquidate the company even though it is solvent, they will be obliged to consistently
monitor the financial situation. As soon as insolvency (i.e. illiquidity or over-indebtedness) occurs, there will be an
obligation for the liquidator to file for insolvency at once.

12. Does a legal framework for preventive restructuring
exist yet?

Germany does not yet have a legal framework for preventive restructuring. All restructuring measures (outside of
insolvency proceedings) need to be negotiated between the company and its stakeholders. Agreements are
possible within the regular legal framework, which usually requires the consent of all parties involved and often
leads to hold-out situations and thus to the failure of restructuring efforts and subsequent insolvency. A
possibility of binding obstructing parties, e.g. by majority vote, only exists in insolvency proceedings.

It can be expected that the EC initiative on preventive restructuring frameworks, second chance and measures to
increase the efficiency of restructuring, insolvency and discharge procedures (2016/0359(COD)) will have a major
impact on preventive restructuring in Germany once the Directive has been transposed into national law
(approximately 2022 at the latest).

13. What is the average success rate after completed
restructuring / insolvency proceedings?

The creditors have to register their claims against the debtor in the list of creditors (insolvency table) and have to
trust that the insolvency assets are sufficient for proportional satisfaction (insolvency dividend). With an average
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insolvency dividend of around 5 %, companies are able to pay comparatively small amounts to their creditors.

Usually, satisfaction rates are higher in insolvency plan proceedings.
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Restructuring and insolvency law in Hungary
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1. What is the primary legislation governing insolvency
and restructuring proceedings in your jurisdiction?

The Insolvency Code (Act XLIX of 1991) and the European Regulation on Insolvency Proceedings (2015/848) are
the primary pieces of legislation governing insolvency proceedings. There is no restructuring proceedings
regulated by law. General civil, corporate and labour law are applicable to implementing restructuring tools. 

2. How are insolvency proceedings or restructuring
proceedings initiated?

There are two types of insolvency proceedings: bankruptcy (reorganisation) and liquidation (winding-up). Both
procedures can be requested by submitting a petition to the court. While only the debtor may petition for
bankruptcy, the court may open a liquidation procedure at the request of either the debtor or a creditor. 

3. What are the legal reasons for insolvency in your
country?

The Insolvency Code does not provide a legal definition of insolvency, neither does it specify an “insolvency test”.
Section 27 (2) of the Insolvency Code lists certain events which can be considered legal grounds for the court to
open a liquidation procedure. These legal grounds are as follows:

the company fails to fulfil or disputes its previously undisputed and acknowledged debts (exceeding
HUF 200,000) within 20 days of their due date, and fails to repay such debt upon receipt of the
creditor’s written payment notice (similar to a cash flow test)
the enforcement (foreclosure) against the company’s assets was unsuccessful 
the company fails to comply with its payment obligations undertaken in a settlement agreement with
the creditors either in a bankruptcy procedure or a liquidation procedure
the debtor and the required majority of creditors are not able to enter into a settlement agreement
during the moratorium
the company’s liabilities exceed its assets or, if it could not or foreseeably cannot pay its debts as they
fall due, and if the company starts its solvent dissolution with the aim of the company being deleted
from the company registry at the end, but the administrator realises that the company could not or
foreseeably will not be able to pay its debts as they fall due and the shareholders do not guarantee
the payment of such debts (similar to balance insolvency test).

4. Which different types of restructuring / insolvency
proceedings exist and what are their characteristics?

Bankruptcy 

This is a reorganisation-type procedure when the debtor is granted a moratorium of 120 days, which can be
extended to a maximum of 365 days provided that a certain majority of creditors gives its consent. During the
moratorium, the debtor remains in possession and has to draw a reorganisation plan for the approval of the
creditors. The moratorium is overseen by a court-appointed administrator, but the only power of such
administrator is to countersign any new payment obligations of the debtor. The moratorium protects the debtor
from any creditor terminating a contract with the debtor on the basis that the debtor is under bankruptcy, or
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from any enforcement. If the debtor fails to agree a bankruptcy settlement with its creditors, a liquidation
procedure will be opened automatically by the court. The bankruptcy settlement agreement must be approved by
the court which will have a general legal review of it, which means that the court only analyses whether or not the
debtor acted in good faith.

Liquidation

Liquidation will be opened if the debtor is insolvent. The aim of the procedure is to wind up the company and
distribute the assets to its creditors. The procedure is managed by a court-appointed liquidator that takes over
management roles. The liquidator will sell the assets and distribute the sale price in accordance with an order of
priorities set out in the Insolvency Code. If an asset is secured with a pledge, the secured creditor has priority
(after deduction of certain costs and fees).

5. Are there several types of creditors and what is the
effect of a difference?

Bankruptcy 

There are two classes of creditors: secured and unsecured. A simple majority of each class has to approve the
bankruptcy settlement before it is sent for court approval.

Liquidation 

Not only the types of creditors but also the types of claims are categorised to determine the order of their
satisfaction. The order is as follows:

liquidator’s fee and certain costs to be deducted from the sale of the secured assets (safeguard,
maintenance, sale, etc.)
purchase of secured assets
costs of liquidation (unless paid once they become due)
alimony
claims of private individuals (e.g. damages), excluding bonds
social security and other taxes
other claims
late payment interest, and
claims of related parties (such as the claims of a majority owner).

6. Is there any obligation to initiate restructuring /
insolvency proceedings? For whom does this obligation
exist and under what conditions? What are the
consequences if this obligation is violated?

No, except for a voluntary solvent liquidation procedure when the administrator (usually the managing director)
must file for insolvency if it becomes aware of the company being unable to pay all of its debts. No consequences
apply other than a challenge which can be submitted to the court, if an individual (e.g. a creditor) can justify that
he/she suffered damage or loss due to the omission of the administrator to file for insolvency. However, the
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administrator cannot be obliged to pay compensation, only to remedy and comply with the filing. Ultimately, the
administrator can be removed from this position. 

7. What are the main duties of the representative bodies
in connection with restructuring / insolvency
proceedings?

In general, the law requires that the representative body is aware of the financial situation of the company at all
times, and if the company is threatened with insolvency, instead of acting in the interests of the shareholders, it
acts in the interests of the creditors as a whole (similar to wrongful trading). It may be held liable for
compensation of any damage or loss a creditor suffers due to the representative body’s failure to act in the
interests of the creditors.

If the registered capital of the company reduces to half or two thirds (depending on the form of the company;
“negative equity scenario”), the representative body will have to convene a shareholders’ meeting so that the
shareholders can decide on the next step. 

In bankruptcy, the representative body has to put together a reorganisation plan and negotiate it with the
creditors. It retains the management role.

In liquidation, the representative body has to hand over certain company information and documents to the
liquidator and prepare a closing balance sheet.

8. Are the representative bodies of a legal entity involved
in restructuring / insolvency proceedings?

In bankruptcy, the representative body is involved in working out the reorganisation measures and implementing
them while retaining its role of managing the company.

In liquidation, the court-appointed liquidator obtains the right to dispose of the assets of the company and
exercise employer’s rights. The representative body has to supply information and data to the liquidator and
prepare a closing balance sheet.

9. What are the main duties of shareholders in
connection with restructuring / insolvency proceedings?

Shareholders are obliged to make decisions once the representative body convenes the meeting to resolve the
negative equity scenario. 

Shareholders have no obligation to provide additional funding to enable the company to survive. 

Shareholders can be held liable in the same way as managing directors for any damage and loss creditors suffer
from the shareholders’ failure to act in the best interests of the creditors after the threat of insolvency arises.
However, only those shareholders would be liable who have effective influence on the decision-making process
of the company, i.e. usually sole shareholders, or if the shareholder is also the managing director. 
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10. Are the shareholders of a company involved in
restructuring / insolvency proceedings?

In bankruptcy and liquidation, shareholders have to consent to the company filing for a bankruptcy moratorium
or liquidation procedure (as applicable).

In bankruptcy, shareholders can be involved in the settlement.

In liquidation, they may be asked to provide information.

In general, shareholders have no right to make decisions on the assets of the company.

11. Is a solvent liquidation of the company an alternative
to regular insolvency proceedings?

It is an alternative. However, if a solvent liquidation is opened and it turns out that the company is unable to pay
its debt, the administrator will have to petition the court to open a liquidation procedure. 

12. Does a legal framework for preventive restructuring
exist yet?

Hungary does not have a preventive restructuring regime, hence all restructuring measures need to be
negotiated between the creditors and the company. 

Hungary is in the process of implementing Directive (EU) 2019/1023 of the European Parliament and of the
Council of 20 June 2019 on preventive restructuring frameworks, on discharge of debt and disqualifications, and
on measures to increase the efficiency of procedures concerning restructuring, insolvency and discharge of debt,
and amending Directive (EU) 2017/1132 (Directive on restructuring and insolvency).

13. What is the average success rate after completed
restructuring / insolvency proceedings?

There are only a small number of bankruptcy procedures. If a settlement is agreed on, a reorganisation will
usually be completed. 

Satisfaction rates can be higher in bankruptcy, but this procedure appears to be out of favour due to the
difficulties of an agreement being reached between creditors with various interests and, sometimes, the
unwillingness of the debtor to offer a viable reorganisation of the company.

Satisfaction rates in liquidation depend on which sector the debtor operates in and whether the creditor has
security over the assets.
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Restructuring and insolvency law in Italy
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1. What is the primary legislation governing insolvency
and restructuring proceedings in your jurisdiction?

The Italian Bankruptcy Act and the European Regulation on Insolvency Proceedings (2015/848) are the primary
pieces of legislation governing insolvency proceedings in Italy. Starting from September 1st, 2021, the new
Corporate Crisis Code (Legislative Decree January 12th, 2019, n. 14) is due to enter into force and regulate several
aspects of insolvency matters.
The Extraordinary Administration for Major Undertakings Act of 1999 [Nuova disciplina dell'Amministrazione
Straordinaria delle Grandi Imprese in Stato di Insolvenza], also known as the New Prodi Law [Nuova Legge Prodi],
which provides a government-supported reorganisation plan for insolvent enterprises exceeding a certain size, is
also of relevance.

2. How are insolvency proceedings or restructuring
proceedings initiated?

The initiation of insolvency proceedings assumes the filing of a petition by the insolvent debtor. With respect to
bankruptcy, this can also be submitted by the relevant creditors or by the public prosecutor under certain
circumstances (i.e. the state of insolvency is ascertained during the course of a criminal trial). 

The insolvency petition must be based on the existence of a reason for instituting the proceedings that may vary
from the specific proceedings being considered (the legal reasons for insolvency are highlighted in point 3 below).
Otherwise the court will not initiate proceedings. 

Restructuring proceedings in Italy are constituted by debt restructuring arrangements (“accordi di ristrutturazione
del debito”) pursuant to Art. 182bis or Art. 67 of the Italian Bankruptcy Act and can be agreed only by the debtor
and its creditors. The intervention of the judge takes place only at the subsequent stage and only in the Art.
182bis procedure, where the court is required to proceed with homologation of the arrangement. 

3. What are the legal reasons for insolvency in your
country?

The following reasons for instituting insolvency proceedings exist under Italian law: 

1. State of crisis, which is the requirement for initiating an arrangement with creditors (in Italian,
“concordato preventivo”). Before the issuing of Legislative Decree January 12th, 2019, n. 14, there was
no regulatory definition of a state of crisis. Now, Art. 2 of the new Corporate Crisis Code provides the
relevant definition: “the state of economic and financial difficulty which makes the debtor’s insolvency
probable, and which for companies is demonstrated by the inadequacy of the prospective cash flows to
regularly meet the planned obligations”. Certain indicators of the state of crisis are provided under Art.
13 of the new Corporate Crisis Code, such as budgetary, income and financial imbalances, related to
the specific characteristics of the company, which can be detected through specific indices. For these
purposes, the indicators that measure the sustainability of debt burdens with the cash flows that the
company is able to generate and the adequacy of its own resources compared to those of third parties
are considered significant indices. Repeated and significant delays in payments are also indicators of
crisis.

2. State of insolvency, which is the requirement for starting bankruptcy proceedings. Art. 5 of the Italian
Bankruptcy Act provides that the state of insolvency is manifested by defaults or other external events
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which demonstrate that the debtor is no longer capable of regularly fulfilling its obligations when due.
This definition is confirmed in the new Corporate Crisis Code. However, the term bankruptcy has been
replaced with “judicial liquidation” (in Italian: “liquidazione giudiziale”). According to certain court
precedents, “indications of insolvency” can be found even prior to, and regardless of, payment
defaults, if it is foreseeable that the debtor will no longer be in a position to regularly pay its debts.
Insolvency may also be found to exist upon just one event of default, if the event demonstrates that
the debtor is in distress.

3. Over-indebtedness, which, according to the new Corporate Crisis Code, is the state of crisis or
insolvency of consumers, professionals, minor entrepreneurs, agricultural entrepreneurs, innovative
start-ups and any other debtor which is not subject to judicial liquidation (i.e. bankruptcy), or forced
administrative liquidation or other insolvency proceedings provided for by the Civil Code or by other
regulations governing the state of crisis or insolvency. In the event of over-indebtedness, legal persons
not subject to bankruptcy can resort to three procedures: i) a debt restructuring plan (Art. 67-73),
reserved for consumers; the “concordato minore” (Art. 74-83), addressed to professionals, minor
entrepreneurs, agricultural entrepreneurs and innovative start-ups; and the controlled liquidation of
the debtor (“liquidazione controllata del debitore”) (Art. 268-277).

4. Which different types of restructuring / insolvency
proceedings exist and what are their characteristics?

The following are the main insolvency/restructuring proceedings in Italy: (i) bankruptcy, (ii) court arrangement with
creditors and (iii) debt restructuring agreements. However, other minor procedures exist, such as those provided
for over-indebtedness, as listed in point 3 above.

As required by Art. 1 of the Bankruptcy Act, entrepreneurs carrying out a business activity, excluding state
entities, which exceed the following thresholds are subject to arrangement with creditors and bankruptcy: 

Assets in each of the last three financial years greater than €300,000.00; 
Gross revenues in each of the last three financial years greater than €200,000.00; 
Payables, including those not overdue, greater than €500,000.00.

The key insolvency procedure is bankruptcy (“fallimento”). Bankruptcy is a court-supervised procedure for the
liquidation of an insolvent company’s assets and distribution of the proceeds. It results in the company’s
dissolution. As noted above, bankruptcy applies to business undertakings, with the exception of state entities and
small businesses.

The procedure is started by an order of the court having jurisdiction over the debtor’s principal place of business
on the basis of a petition which may be submitted by: i) the debtor himself (or the directors of the debtor
company); ii) a creditor; iii) the public prosecutor. The court must serve the debtor with a subpoena requiring
them to attend a hearing of the bankruptcy petition. The proceeding is carried out and supervised by the
following parties: a receiver; a deputy judge; a creditors’ committee representing all creditors.

The Bankruptcy Court will verify whether the petition for bankruptcy is formally valid and whether the conditions
for bankruptcy are met. If both are confirmed, the Bankruptcy Court will declare the company bankrupt. The
bankruptcy judgment has immediate effect starting from the day of its docketing. 

The arrangement with creditors (“concordato preventivo”) is a court-supervised procedure, the purpose of which
is to discharge the debtor’s debts and avoid bankruptcy. The debtor must submit a plan, which can provide for
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the restructuring or discharge of debts in whatever form, including transfer of assets, assumption of debts or any
other transaction. In order to strengthen the position of the unsecured creditors, Article 160 of the Italian
Bankruptcy Act provides that the concordato proposal must grant the payment of at least 20% of the unsecured
creditors’ claims. This provision does not apply to proposals that contemplate business continuation pursuant to
Article 186bis of the Italian Bankruptcy Act. 

Only the debtor is entitled to start a composition plan and the relevant decision must be taken by the
management body (usually the board of directors) of the company. The composition plan must be submitted to
the Bankruptcy Court of the district where the debtor has its main place of business in Italy.

Moreover, in order to give the distressed company more time to prepare a viable proposal, the law also provides
that the debtor may file an application for composition with creditors and simply attach the latest three financial
statements, postponing to a later time the filing of the proposal, the plan and the documents to be annexed
thereto (“concordato in bianco”). These other documents must be filed within a term fixed by the delegated judge
(from 60 to 120 days), which term can be extended by an additional 60 days maximum. During such period,
creditors are prohibited from starting or continuing enforcement and foreclosure proceedings over the debtor’s
assets (“automatic stay”).

The Italian Bankruptcy Act allows for debt restructuring arrangements (“accordi per la ristrutturazione di
debiti”) under Art. 182bis, whereby a debtor “in a state of crisis” enters into a composition with creditors which is
binding on all the debtor’s creditors, provided that: 

The debt restructuring arrangement is agreed by creditors representing at least 60% of the value of
the debts; and 
The reasonableness and feasibility of the debt restructuring arrangements, the truthfulness of the
company’s accounting data and the suitability of such arrangements to ensure repayment of those
creditors who did not agree with such arrangements are certified by an independent expert who fulfils
the requirements set out in Article 67 of the Italian Bankruptcy Act. 

In any case, the debtor must guarantee full satisfaction of the creditors who have not approved the
arrangements. 

The Italian Bankruptcy Act does not mandate a specific format for the debt restructuring arrangement. The
parties can freely determine the specific obligations and how these are to be performed. For example, they may
include the waiver of interest, guarantees, total or partial transfer of assets, different treatments between
different classes of creditors or simple rescheduling. 

The debt restructuring arrangement is subject to homologation (confirmation). To that end, it is recorded in the
Companies Register; within 30 days of registration, creditors and any interested party may file an objection. If the
Bankruptcy Court considers that the aforementioned conditions are met and that objections, if any, are ill-
founded, it issues a decree of homologation. If the Bankruptcy Court does not homologate the debt restructuring
arrangement, it does not automatically declare the bankruptcy of the debtor.

5. Are there several types of creditors and what is the
effect of a difference?

Italian law distinguishes between unsecured credits, secured credits and super-secured credits (“crediti
prededucibili”). 
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Unsecured creditors are those who have no preference or security and will therefore be paid only if and to the
extent any proceeds of the estate remain after all other claims have been satisfied. Unsecured creditors rank pari
passu among themselves in the estate, in proportion to the size of their claims.

Secured creditors benefit from a specific ranking that may consist of: i) voluntary liens (i.e. mortgages, pledges,
etc.) and (ii) liens established by laws (in Italian “privilegi”) consisting of causes of pre-emption granted by law to
the creditor in consideration of the particular nature of the credit. 

Super-secured credits are those originating from the initiation of insolvency proceedings or those strictly related
to it. Thus, such credits arise as a result of, or following, adjudication in bankruptcy, and are considered claims
against the estate administration. Examples of such claims are: bankruptcy receiver’s fees and costs; the costs
for sale of the assets; the rent for the debtor’s offices after adjudication; employees’ salaries and social security
payments relating to the period after adjudication; attorney’s and other advisors’ fees, etc.

As a direct effect of the above distinction, super-secured credits have priority over secured credits. In the same
way, creditors benefiting from secured credits will be satisfied before those holding unsecured credits. However,
note that the secured creditor will participate, like any other unsecured creditor, in the balance of the estate if
the value of the secured good(s) is insufficient to satisfy the whole debt. 

Finally, please be aware that the Italian Civil Code and the Italian Bankruptcy Act provide for further distinction
and ranks for secured credits and super-secured credits. 

6. Is there any obligation to initiate restructuring /
insolvency proceedings? For whom does this obligation
exist and under what conditions? What are the
consequences if this obligation is violated?

With respect to bankruptcy, the insolvent debtor is under an obligation to file the relevant petition when it is
unable to pay its debts when they fall due. 

In this regard, Article 217 of the Italian Bankruptcy Act states that a debtor (including the debtor’s legal
representative) who delays the filing of a petition for bankruptcy commits the crime of simple bankruptcy
(“bancarotta semplice”), where such delay has worsened the debtor’s distress; this may also be true where the
filing of the petition has been put off because of implementation of an out-of-court voluntary composition plan, in
case bankruptcy should follow. 

Under the same provision, any delay by the directors of a debtor in requesting the debtor’s admission to
bankruptcy may also be construed as mismanagement (“mala gestio”), i.e. violation by the directors of their duties.
They would therefore be liable for damages suffered by the company’s creditors and shareholders.

As highlighted in point 7 below, with the entry into force of the new Corporate Crisis Code directors have far
stricter responsibilities with regard to identifying and preventing the financial or debt crisis of the company. This
means that, although the starting of restructuring/insolvency proceedings is not mandatory, it is highly
recommended for the responsible bodies to start such procedures once the relevant indices of distress are
ascertained.
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7. What are the main duties of the representative bodies
in connection with restructuring / insolvency
proceedings?

Once the state of financial crisis is ascertained, the directors must convene the shareholders so that the latter
can adopt the necessary measures. However, under the new Corporate Crisis Code (Legislative Decree January
12th, 2019, n. 14), the directors have far stricter responsibilities. 

To this end, directors must: i) establish an organisational, administrative and accounting structure appropriate to
the nature and size of the company, which is also aimed at (but not limited to) the timely detection of the
company’s state of crisis and the loss of business continuity; ii) promptly adopt and implement one of the
remedies envisaged by current regulations for overcoming the state of crisis and recovering business continuity.

Note that in the case of a reorganisation plan (Article 67, Bankruptcy Act) and a restructuring plan (Article 182bis,
Bankruptcy Act), no civil or criminal liabilities apply to directors or officers for all payments made in accordance
with the plan’s execution.

8. Are the representative bodies of a legal entity involved
in restructuring / insolvency proceedings?

In case of bankruptcy, an insolvency administrator (receiver) is regularly appointed in the court order providing
for the opening of insolvency proceedings. From that moment on, the debtor’s right to administer and dispose of
assets belonging to the insolvency estate is transferred to the insolvency administrator. If the debtor disposes of
assets after the opening of insolvency proceedings, such disposals are invalid. The representative bodies are
therefore normally not involved in the insolvency proceedings. However, they have the duties of disclosure and
cooperation in order to assist the insolvency administrator with the fulfilment of his duties. 

In case of “concordato preventivo”, the court appoints a Judicial Commissioner to oversee the management of the
company and if the plan sets out the liquidation of the assets, a Judicial Liquidator.

The situation is different in debt restructuring agreements pursuant to Art. 182bis of the Italian Bankruptcy Act
(such proceedings will also be governed by Art. 57 of the Legislative Decree n. 14/2019). In such cases, execution
of the agreement, based on a specific recovery plan that must be accepted by the court, must be carried out by
the debtor (through its representative bodies), which has to punctually fulfil the obligations arising from the
agreement.  

9. What are the main duties of shareholders in
connection with restructuring / insolvency proceedings?

Shareholders are under no direct obligation to comply with the duty to file for insolvency petitions. 

Once the state of crisis has been ascertained by the directors, it is their specific duty to convene the shareholders
to make them aware of the crisis. In such cases, however, shareholders have no obligation to provide additional
funding to enable the company to survive (or to decrease overall debt). In fact, capital increases constitute a
discretional choice that may be taken by shareholders. However, if the legal structure of the company does not
provide for limited liability, the shareholders will be liable for losses. The shareholders, once convened by the
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directors, can also resolve the dissolution of the company.

10. Are the shareholders of a company involved in
restructuring / insolvency proceedings?

In general, shareholders have no right to make decisions on the assets belonging to the insolvency estate
because the debtor’s assets are economically reassigned to the creditors. The shareholders can cooperate with
the management of the debtor, especially in the event of debt restructuring.

11. Is a solvent liquidation of the company an alternative
to regular insolvency proceedings?

Voluntary or solvent liquidation is a corporate unwinding process governed by compulsory provisions of law and
aimed at satisfying the company’s creditors by liquidating the company’s assets and paying any remaining assets
or proceeds over to the shareholders. Therefore, during this process the company still exists and operates. For
this same reason, the company can also be declared bankrupt. Usually a company chooses voluntary liquidation
when the requirements for filing a petition for composition with creditors are not met or when it is incapable of
reaching an agreement with its creditors and thus utilising the debt restructuring arrangements provided for by
Art. 182bis of the Italian Bankruptcy Act.

Please be aware that Italian law also provides for involuntary liquidation, which occurs: (i) when the term of
existence of the company expires; (ii) upon achievement of the corporate purpose, or when its achievement
becomes impossible; (iii) if shareholders’ decisions cannot be taken because of deadlock; (iv) when the company’s
capital is reduced below the statutory minimum and not increased again; (v) in case of redemption of all shares;
and (vi) for any other reasons set out in the by-laws.

12. Does a legal framework for preventive restructuring
exist yet?

The Italian Bankruptcy Act does not mandate a specific format for the debt restructuring arrangement (which is
the Italian form of preventive restructuring). Thus, the parties can freely determine the specific obligations and
how these are to be performed. For example, they may include the waiver of interest, guarantees, total or partial
transfer of assets, different treatments between different classes of creditors or simple rescheduling.

However, regardless of any legal frameworks, debt restructuring arrangements are subject to homologation
(confirmation) by the court. To that end, it is recorded in the Companies Register; within 30 days of registration,
creditors and any interested party may file an objection. If the Bankruptcy Court considers that the
aforementioned conditions are met and that objections, if any, are ill-founded, it issues a decree of homologation.
Specifically, the judge can reject the agreement entered into with creditors, not on the basis of its worth, but due
to the likelihood that it will prejudice the interests of non-adhering creditors. Therefore, any framework of
restructuring arrangement should consider the interests if not of all creditors, of the great majority of them, in
order to be accepted by the court.

13. What is the average success rate after completed
restructuring / insolvency proceedings?
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This information is not easy to provide as statistics on this matter are not generally available.
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Restructuring and insolvency law in Kenya
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1. What is the primary legislation governing insolvency
and restructuring proceedings in your jurisdiction?

The primary legislation governing insolvency in Kenya is the Insolvency Act (No. 18 of 2015), which regulates
insolvency proceedings with regard to both natural and legal persons as well as unincorporated bodies. The
Insolvency Act consolidated the law relating to the insolvency of natural persons and incorporated and
unincorporated bodies as some aspects were previously covered by the old and repealed Companies Act. The
Insolvency Act is supplemented by the Insolvency Regulations of 2016 that give full effect to the Insolvency Act.

The Companies Act (No. 17 of 2015) is the primary statute guiding the restructuring of a company, dealing with
the alteration and consolidation of a company’s share capital as well as regulating compromises, arrangements,
reconstructions and amalgamations. Finally, mergers and divisions of public companies are also regulated under
the Companies Act.  

2. How are insolvency proceedings or restructuring
proceedings initiated?

The main insolvency proceeding in Kenya is liquidation, which may be initiated voluntarily or through the courts.
During the liquidation process, all the assets and liabilities of the company are identified as are all the creditors of
the company for the purpose of realising the assets of the company. Liquidation culminates in the winding up of
the company.

The liquidation process as an insolvency proceeding may be initiated in the following ways:

Creditor’s voluntary liquidation:

This process is initiated through a special resolution by the company to liquidate the company voluntarily. It
becomes a creditor’s voluntary liquidation if the directors of the company fail to file a declaration of solvency with
the Registrar of Companies.

The members of the company must also convene a meeting of all the company’s creditors not more than 14 days
after the date scheduled for the company meeting to propose a resolution to voluntarily liquidate the company. It
is at this meeting that the directors provide the creditors with the statement of the company’s financial position.
The effect of this provision is that the company intending to undergo a creditor’s voluntary liquidation must issue
notices for its members’ meeting and its creditors’ meeting almost simultaneously.

Compulsory liquidation:

The Insolvency Act allows creditors and contributories of the company to petition the High Court for a liquidation
order appointing a liquidator to liquidate the company. The Insolvency Act provides for eight circumstances when
a company may be liquidated by the court, including a company being unable to pay its debts within 21 days of a
statutory demand being issued. The petition may be made by any of the following persons: the company or its
directors, a creditor, a contributor to the company, a provisional liquidator or administrator of the company, a
duly appointed liquidator or the attorney general in certain circumstances.

It is vital to note that this process is not exclusive to a creditor’s voluntary liquidation. Other creditors or

116 | CMS Expert Guide to restructuring and insolvency law



contributories may apply to court whilst such a voluntary liquidation is ongoing.

As an alternative to liquidation the following processes are available:

a. Administration:

Administration is intended to maintain the company as a going concern or achieve a better outcome for its
creditors than would be achieved through liquidation or for the realisation of the company’s assets for the
creditors. During administration, the company is protected from any adverse action by creditors seeking to
liquidate the company.

Administration may be initiated:

By an administration order from the High Court

Through an application to the court and may only be done if the company is or is likely to become unable to pay
its debts and the administration has real prospects of achieving its objectives.

By the holder of a floating charge

Holders of floating charges may appoint an administrator if such a charge empowers them to appoint an
administrator of the company. To do so, they must first notify the High Court (by a notice of appointment, a
statutory declaration and an affidavit of statement of facts), the Official Receiver, the company’s directors,
contributories and creditors.

By the company or its directors

A company or its directors may initiate administration of a company out of court, through lodging with the High
Court a notice of its intention to appoint an administrator, a statutory declaration and evidence of the
administrator’s consent to act. The company or its directors must also notify the Official Receiver, any holder of a
floating charge and the company’s directors, contributories and creditors.

b. Receivership:

Creditors may appoint an independent insolvency practitioner to act as a fiduciary for the company to realise the
company’s assets and satisfy the outstanding debt of the creditor on whose behalf they have been appointed.
The appointment of a receiver is either a contractual right enshrined in a contract empowering his/her
appointment or statutory, where a statute provides for the appointment of a receiver. It is important to note that
despite the receiver’s duty to their appointing creditor, they are still accountable to the company and its
directors.

A receiver may be appointed:

By an application made to the court; and
Out of court under an appointing instrument that empowers a creditor to appoint a receiver
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c. Company Voluntary Arrangement:

These are agreements entered into between creditors and a debtor company to settle the company’s debt in a
specified period and a specified manner.

To initiate this, a director, liquidator or administrator may propose a Company Voluntary Arrangement to the
company and its creditors. The proposal should make provision for an insolvency practitioner as a provisional
supervisor to oversee implementation of the voluntary arrangement. If the proposal was made by the directors of
the company, the provisional supervisor should report to the High Court on whether the proposal has
reasonable prospects of being approved and implemented by the creditors. The proposal must then be
approved by a majority of the members of the company and each class of creditors.

d. Schemes of Arrangement:

Schemes of Arrangement allow a company to enter into an agreement with its creditors or members to
restructure the company or businesses. This may be a compromise or arrangement with creditors that results in
a variation of rights of creditors and allows a company in financial distress to avoid formal insolvency proceedings.
It may be initiated by directors or members of the company, creditors, a liquidator or an administrator. The
Scheme of Arrangement must be sanctioned by the High Court as it binds all creditors or members. 

The following processes exist under the Companies Act to initiate restructuring proceedings:

a. Reorganisation of share capital:

A company may opt to change its share capital structure for strategic reasons, including for raising funds or
financing a project. The Companies Act provides for four ways for a company to reorganise its share capital:

Increasing its share capital: new shares are issued, increasing its share capital
Reducing its share capital: this may be achieved by reducing the number of shares or the nominal
value of the shares
Share splits: this involves subdividing existing shares into two or more shares of smaller nominal
amounts than the existing shares.
Consolidating existing shares into larger nominal amounts than the existing shares. 

Share reorganisations (with the exception of reduction of share capital) must be authorised through an ordinary
resolution of the company’s members unless a higher threshold is required in the company’s articles. Following
the passing of the resolution, the company must lodge the resolution with the Registrar of Companies within 14
days for registration.

For a reduction of share capital, a special resolution of the members is required. For public companies, such
resolution must be passed at a meeting convened for this purpose. Private companies may opt to pass a written
resolution. In both cases, the resolution is to be sent out to members 21 days prior to the meeting (for a public
company, a 14-day prior notice suffices if the meeting at which the resolution is to be passed is not an annual
general meeting). Before a share capital reduction is registered with the Registrar of Companies, the company
must apply to court to confirm the proposed reduction by attaching the resolution and the proposed statement
of capital. If the proposed share reduction has the effect of diminishing liability in respect of unpaid share capital
or payment of any paid-up share capital to a shareholder, members or creditors are entitled to object to such
reduction. Therefore, before the court makes an order, confirmation will be sought that the company’s creditors
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and members have consented to the reduction or that their debt or claim has been discharged or settled. 

The court has the discretion to order the company to disclose the share reduction as it may deem necessary.
The company will then be required to file the court order and the court-approved statement of share capital with
the Registrar of Companies for registration. The company may be required by the court to publish reasons for
the reduction or such other information it considers necessary in this connection. The Registrar of Companies will
then certify the registration of the order and statement of capital and authenticate the same with the official seal
formalising completion of the process. 

Private companies may, as distinct from that stated above, opt to reduce share capital without involving the court
in any way at all. This can be achieved by all the directors of the company making a statement confirming the
solvency of the company not more than 14 days before the date that a special resolution on the reduction is
passed (either at a duly convened meeting of the members or by way of written resolution both on 21 day prior
notice). Within 14 days of the passing of such resolution, the Company must lodge with the Registrar of
Companies a copy of the resolution, alongside a statement of its directors confirming the solvency statement was
made within the stipulated time together with a statement of capital that (i) attaches a copy of the solvency
statement; (ii) sets out the total number and the aggregate nominal value of shares of the company; in the case
of classes of shares (iii) sets out their particular rights; their total number and aggregate nominal value; (iv)
evidences delivery within the stipulated time of the solvency statement to the members and (v) sets out the
amount paid up and the amount (if any) unpaid on the shares or in the form of a premium. The resolution takes
effect upon registration of these documents by the Registrar of Companies.

b. Compromise or arrangement:

Where a compromise or arrangement has been arrived at between a company, its creditors (or class of
creditors), or its members, an application must be made to court. This is made either by the company, any
creditor or member of the company or, if in liquidation or under administration, by the liquidator or
administrator. The court may then order the compromise to be effected in line with the proposal or make
amendments as it deems fit. Upon issuance of the order, a copy must be lodged with the Registrar of Companies
for due registration.  

c. Merger:

In the case of mergers, the directors of the two companies must prepare and adopt draft proposed terms of the
merger. A special resolution must then be passed by both parties to commence the process. The Companies Act
requires an expert to be appointed by the merging companies to prepare a written report on the terms. The
proposal must then be lodged with the Registrar for registration with notification given to the Competition
Authority of Kenya.

The Competition Act (No. 12 of 2010) requires notification to the Competition Authority of Kenya regarding a
proposed merger. The Authority may accept, reject or require further information on the merger based on the
documents supporting the application for approval.

d. Division of companies

Division of companies may be carried out where two or more companies wish to divide their assets and liabilities
among themselves.
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The division of a company is initiated by the directors of the company seeking division, who prepare a draft
proposal of terms for the scheme. This is then approved by a special resolution prior to registration with the
Registrar of Companies.
For public companies, a special resolution of the members is required before lodging the draft terms with the
Registrar of Companies. To protect the holders of securities on the assets of the company and ensure their
interests are protected under the division scheme, the directors also prepare an explanatory report on the
division and procure an expert to review all the company’s documents and intended division for the preparation
of an expert’s report. In the event that the division is likely to cause material changes to the assets of the
company, the directors of the company will be required to report on the same. 

3. What are the legal reasons for insolvency in your
country?

The Insolvency Act defines when a company may be said to be unable to pay its debts as:

If a company is unable to pay a debt of more than KES 100,000 (approx. USD 1,000) within 21 days
after being served with a statutory demand.
If execution issued on a judgment, decree or order of any court in favour of a creditor of the company
is returned unsatisfied in whole or in part.
If it is proved to the satisfaction of the court that the company is unable to pay its debts as they fall
due.
If it is proved to the satisfaction of the court that the value of the company’s assets is less than the
amount of its liabilities (including its contingent and prospective liabilities).

While the insolvency of a company is not prohibited, a number of actions under the Insolvency Act may be
initiated by a number of parties should a company fall within these categories.

4. Which different types of restructuring / insolvency
proceedings exist and what are their characteristics?

For the different types of insolvency and restructuring processes, see section 3 above.

5. Are there several types of creditors and what is the
effect of a difference?

Creditors under Kenyan law are primarily divided into:

Secured creditors, being creditors with a secured interest in property owned by the company
Unsecured creditors, being creditors without any such secured interest in the property
Preferential creditors, being creditors with preferential debts.

During insolvency proceedings, the type of creditor plays a key role in the ranking for payment of debts out of the
realised company assets. Generally, secured creditors holding floating charges and preferential creditors will be
paid ahead of ordinary unsecured creditors.
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6. Is there any obligation to initiate restructuring /
insolvency proceedings? For whom does this obligation
exist and under what conditions? What are the
consequences if this obligation is violated?

While the Insolvency Act does not expressly prescribe any obligation on a party to initiate insolvency proceedings,
it should be noted that under certain circumstances it may be an offence for a director of a company not to
liquidate the company.

Directors of a company are obligated to minimise potential loss to the company’s creditors. The offences of
wrongful trading and fraudulent trading under sections 505 and 506 of the Insolvency Act stems from the above
duty owed to the creditors. 
A director who knew or ought to have known that there was no reasonable prospect of the company avoiding
insolvent liquidation but fails to take reasonable steps to avoid it commits an offence under the Insolvency Act. It
is also an offence for a person to participate (directly or indirectly) in the business of a company knowing that its
business was intentionally undertaken to defraud the company’s creditors or creditors of another person, or for
any fraudulent purpose.

In the course of liquidation, if the liquidator concludes that wrongful or fraudulent trading has been committed,
he may apply to the High Court for appropriate sanctions. The Court, on application, may make orders declaring
the respondent liable to make such contribution (if any) to the company’s assets as the Court considers
appropriate. The Court may also disqualify the respondent from acting as director, liquidator, supervisor of a
voluntary arrangement or participating in the formation or management of a company for a period not exceeding
15 years.

7. What are the main duties of the representative bodies
in connection with restructuring / insolvency
proceedings?

Kenyan law does not place any duties on representative bodies during insolvency proceedings.

8. Are the representative bodies of a legal entity involved
in restructuring / insolvency proceedings?

If the restructuring company wishes to make unionised employees redundant, the Employment Act requires it to
notify the union of its intention at least one month prior to doing so.

9. What are the main duties of shareholders in
connection with restructuring / insolvency proceedings?

For a creditor’s voluntary liquidation, the Insolvency Act places the duty of commencing liquidation on the
members of the company. It is only upon the passing of a special resolution to liquidate the company that the
same would proceed as a voluntary liquidation.

The Companies Act is mostly silent on the duties of shareholders outside of their participation in the approval of
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the restructuring proposals through their vote in company meetings. Members of a company are however
required to review the proposals made by directors in relation to any attempt to restructure the company in line
with the Companies Act. While there is no standard of due diligence required of the shareholders, directors must
fully disclose all the pertinent documents related to the proposed transaction.

10. Are the shareholders of a company involved in
restructuring / insolvency proceedings?

Yes. In a voluntary liquidation, the members of a company must pass a special resolution in order for the
liquidation to proceed as a voluntary liquidation. Members may also participate in various insolvency proceedings
by initiating proceedings such as administration (see question 2) should they wish to. Should a scheme of
arrangement include an agreement of the members of a company, it is for the members of the company to agree
or disagree to its terms.

The Companies Act requires members of a company to participate in any proposal to restructure the share
capital of the company through their voting rights. There are differing requirements pertaining to the approval
required in the restructuring of a company’s share capital; in some instances, an ordinary resolution will suffice, in
others, a special resolution is required.

11. Is a solvent liquidation of the company an alternative
to regular insolvency proceedings?

No. The Insolvency Act distinguishes solvent liquidation from insolvent liquidation by requiring a declaration of
solvency by the directors of a company stating that they have made a full inquiry into the company’s affairs and
are of opinion that the company will be able to pay its debts in full inclusive of interest at the official rate within
12 months of commencement of liquidation. This requirement makes it impossible for an insolvent company to
undergo solvent liquidation.

12. Does a legal framework for preventive restructuring
exist yet?

The Companies Act and the Insolvency Act provide for various restructuring procedures for a company to
maintain it as a going concern. These include Schemes of Arrangement or Company Voluntary Arrangements
(seesection2 above). During these processes, the company may enjoy a number of protections subject to
agreement of the parties, including debt moratoriums. 

13. What is the average success rate after completed
restructuring / insolvency proceedings?

As per the Companies Registry, in 2019 there were eight voluntary liquidation proceedings initiated; 34 liquidation
petitions filed against companies; four applications for administration; five for administration receivership; two
cases where a no assets procedure was initiated. 

The High Court Registry for the Commercial and Tax Division at Milimani Law Courts had eight insolvency
petitions before it and one winding-up proceeding initiated. There were also 90 insolvency proceedings filed
online in 2019. It is however not possible to ascertain the success rate of these cases on account of the
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proceedings still being ongoing at this point. 
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Restructuring and insolvency law in Luxembourg
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Winding-up proceedings (Annex B to the Council
Regulation)

1. Bankruptcy (articles 437 et seq. of the Luxembourg
Commercial Code (Code de Commerce))

Conditions for opening

The conditions of opening of bankruptcy proceedings are set out by article 437 et seq. of the Luxembourg
Commercial Code:

The company will be declared in bankruptcy under three cumulative conditions: (i) the company is listed as a
commercial company according to the Luxembourg law on commercial companies dated 10 August 1915, as
amended (the “Company Law”); (ii) the company is in a situation of a persistent cease of payments, i.e., an inability
to pay its debts as they become due; and (iii) the creditworthiness of the company is in jeopardy, i.e., the
company is unable to raise credit.

The procedure can be initiated by the Court upon a declaration made by the directors of the company, by an
unpaid creditor, or by the Court acting on its own initiative.

The court appoints a bankruptcy administrator in order to locate and liquidate the assets of the company and, if
possible, to distribute the proceeds of the sale of assets to the declared creditors of the company. Any surplus
after these distributions to creditors will be distributed to the shareholders.

Restructuring methods

This procedure is very rarely in use and is advantageous for creditors only.

Success rate

The success rate of such procedure is very high among the creditors. Indeed it is very easy to put a Luxembourg
company into bankruptcy due to the fact that the conditions of insolvency are easily fulfilled.

Pros and cons

Pros: The pros such procedure serves the creditors to recover their claim quickly. As the procedure is not a
written procedure in the first instance, the judgment on the insolvency can be quick in comparison to other
jurisdictions.

Cons: The cons – in such procedure are the existence of a potential director’s liability due to the faults that have
directly contributed to the bankruptcy. The insolvency administrator and the Court normally examine business
transactions undertaken in the period of up to six months before the date that the Court states the bankruptcy.

It is worth mentioning that there is a draft bill no. 6539 on business preservation and modernization of the
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bankruptcy law which was introduced in the Chamber of Deputies on 1 February 2013. The aim of this draft is to
introduce in Luxembourg Law the preventive and restorative measures.

The draft bill no. 6539 is currently under review.

2. Special regulations for the liquidation of a public
notary (Law of 31th December 1938, as amended)

Conditions for the opening

This special regulation, which is very rare, is granted under the condition that the notary’s creditworthiness is
compromised. This procedure can also be requested in case the notary is no longer able to fulfil their obligations.

The notary or the creditor must file a request to a special body called the Management Board which was
instituted by the Law of 1938. The Management Board will then analyse the request, the notary must file an
application, and the Court will then analyse such application and assess the financial situation of the notary.

Restructuring methods

Not applicable.

Success rate

As the procedure is very rarely used, information concerning its success rate is not available.

Pros and cons

This procedure does not represent an interest with respect to restructuring a company as it involves only the
patrimonial situation of the notary.

Insolvency proceedings (Annex A to the Council
Regulation)

1. Composition with creditors (Law of 14th April 1886, as amended)

Conditions for opening

The composition with the creditors may be granted in a situation where, although the company faces financial
difficulties, there is a chance that it will recover.

The director of the company must file an application, upon which the Court will then analyse the business
situation of the applicant and produce a report. The court then grants a suspension period to the company in
order to allow the company to draft a reorganization plan that will be submitted for approval by the majority of
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creditors representing half of all sums owed and due.

Restructuring methods

Not applicable.

Success rate

The success rate is quite low, often followed by a bankruptcy.

Pros and cons

Pros: The pro of such procedure is that management remains in place in the company. This procedure is often
requested in order to favour the most important creditors and to guarantee continuity of company activities.

Cons: The con of such procedure is that the creditors’ rights often are neglected, which can lead to abuses.

2. Controlled Management (Grand-ducal decree of 24th
May 1935)

Controlled Management is a procedure which is not often used in Luxembourg.

Conditions for opening

The conditions for opening are laid out by the Grand-ducal decree of 1935 which state that Controlled
Management can be requested under the condition that the creditworthiness of the company is compromised
and that there is a real possibility of recovery although the company faces financial difficulties. Therefore, the
prospects of reorganization should be real.

The director of the company must file an application, whereupon the Court will analyse the business situation of
the applicant and will release a report; if the application is accepted and the report convincing, the court will
appoint one or more administrators who shall supervise the management of the company and draft a project
plan of reorganization.

Restructuring methods

Not applicable. This procedure is very rarely used in Luxembourg.

Success rate

The procedure is very rare and the success rate is quite low, often followed by a bankruptcy.

Pros and cons
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Pros: The pro of such procedure is that the management remains in place in the company under the control of
one or more commissaires.

Cons: The con of such procedure is that the responsibility of the administrators appointed by the court can be
engaged.

Other restructuring techniques

1. Suspension of payment (article 593 ff. of the Luxembourg Commercial
Code)

Conditions for opening

The conditions for the opening of the suspension of payment is given by the article 593 ff. of the Luxembourg
Commercial Code which allows the procedure of suspension of payment under the conditions that the
creditworthiness of the company is compromised and the company faces a temporary liquidity crisis − this does
not necessarily mean a cease of payments.

The suspension of payment can also be granted in the absence of the conditions of “insolvency”, e.g., in case the
ability of the company to meet its payment obligations is compromised.

The balance sheets of the company must show that the company still has enough assets to satisfy its creditors
both in respect of the principal and the interest to be paid.

In order to benefit from the procedure of the suspension of payment, the director of the company must file an
application, upon which the court will grant a suspension of payment if the majority of creditors (representing at
least two-thirds of the sums owed and due) agree, and will then fix a period of time for the suspension of
payments and appoint one or more commissaires to supervise the management and control all operations of the
company during the period of time the suspension of payments lasts.

Restructuring methods

Not applicable. This procedure is very rarely used in Luxembourg.

Success rate

This procedure is very rare and the success rate quite low, often followed by a bankruptcy.

Pro and cons

Pros: Management remains in place in the company.

Cons: Not applicable.
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2. Voluntary liquidation / Judicial liquidation (article 203 of the Company Law)

Under Luxembourg Company Law, there are two types of liquidation: voluntary liquidation and judicial
liquidation.

Conditions for opening

In order to commence a voluntary liquidation, approval at a majority of 2/3 of the shareholders representing at
least half of the share capital of the company is required for public limited companies. In case of a judicial
liquidation the procedure is launched by the Court.

The common feature of both the judicial and voluntary liquidation is the appointment of a liquidator. Indeed the
shareholder and/or the Court appoint a liquidator in order to liquidate the assets of the company and distribute
the proceeds of the sale of assets to the creditors of the company, with any surplus distributed to the
shareholders pro rata.

Restructuring methods

Voluntary liquidation is used in Luxembourg fairly often and is usually done by way of the following three steps:

A first Extraordinary General shareholders’ Meeting (EGM), held in front of a Luxembourg notary
public, decides, among other things, on the winding-up of the company and appointment of the
liquidator. The liquidator prepares a detailed report concerning the assets and liabilities of the
company.
A second EGM is held during which the liquidator provides an oral or written report on his activities
and a liquidation auditor (commissaire), who will verify the mission of the liquidator, will be appointed.
A third and final EGM is held through which the shareholders resolve to discharge the liquidator and
the auditor and close the liquidation.

Success rate

The voluntary liquidation has a high success rate as the main features of this procedure are decided by the
company. On the contrary, the judicial liquidation has a moderate success rate as the main features of the
procedure are decided by the liquidator appointed by the Court.

Pros and cons

Pros: Voluntary liquidation has a better image than a bankruptcy. Such procedure is often used with financial
holding companies.

Cons: A judicial liquidation procedure may create problems for later business activities, i.e., it may impact the
possibility of obtaining a business license which might be needed for managing the commercial activities of a new
company.
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Restructuring and insolvency law in Peru
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1. What is the primary legislation governing insolvency
and restructuring proceedings in your jurisdiction?

Peruvian bankruptcy proceedings are governed mainly by Peruvian Bankruptcy Law No. 27809 and
supplementary by the General Corporate Law No. 26887. 

This means that in cases in which the Bankruptcy Law does not provide a specific regulation, the General
Corporate Law will apply.

Note that in Peru the term “Bankruptcy” is used to make reference to either reorganisation or liquidation.
Recently, Legislative Decree No. 1511 which regulates the Accelerated Bankruptcy Refinancing Proceeding
(“PARC”), has been issued. This proceeding will be open to legal entities (companies and associations) affected by
the financial crisis caused by the COVID-19 pandemic. This proceeding allows debt refinancing, and will be in
force, initially, only until 31 December 2020.

2. How are insolvency proceedings or restructuring
proceedings initiated?

Peruvian bankruptcy proceedings in Peru are handled by a national administrative agency, INDECOPI, through its
Bankruptcy Commission. According to Peruvian Bankruptcy Law, a debtor can be subject to one of the following
proceedings: 

a voluntary Preventive Refinancing Proceeding, which is initiated exclusively at the debtor’s request, or
a voluntary or involuntary Ordinary Restructuring Proceeding, which may be initiated by the debtor or
its creditors.  

In May 2020 a new temporary bankruptcy proceeding called the Accelerated Bankruptcy Refinancing
Proceeding(PARC) has been created in order to provide financial relief to companies affected by COVID-19. This
proceeding may only be initiated at the debtor’s request.

3. What are the legal reasons for insolvency in your
country?

Under Peruvian legislation, a company may be part of a bankruptcy proceeding when it is going through a
financial and/or economic crisis situation (a crisis caused by the loss or reduction of assets). Even though our
Bankruptcy Law does not provide exact definitions of financial and economic crisis situations, it does define the
requirements needed to commence the filing of voluntary and involuntary bankruptcy petitions as follows: 

Ordinary Restructuring Proceeding

Voluntary:

Any debtor can file a voluntary petition and request either the reorganisation or liquidation of its business if: 

more than one third of its liabilities are due and unpaid for more than 30 calendar days, or
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its carried-forward losses less retained earnings exceed one third of its paid-in capital.

However, a debtor is forced to request liquidation if its carried-forward losses less retained earnings exceed its
paid-in capital. 

Involuntary:

An involuntary petition is commenced by the filing of a petition by one or more creditors holding claims of more
than 50 Tax Units (UITs)  in the aggregate. These claims need to be due and unpaid for more than 30 days.

Voluntary Preventive Refinancing Proceeding

Any debtor who is not included in one of the two requirements of the above-mentioned Ordinary Restructuring
Proceeding may request the commencement of a voluntary Preventive Refinancing Proceeding. This proceeding
has been designed for non-severe crisis, in which the debtor retains a certain capital or financial solvency. In this
proceeding, the debtor maintains control of its business since its highest-ranking corporate body is not replaced
by the creditors’ meeting, as occurs in the Ordinary Restructuring Proceeding.

Accelerated Bankruptcy Refinancing Proceeding (PARC)

Any debtor who is not included in one of the two requirements of the above-mentioned Ordinary Restructuring
Proceeding may request the commencement of an Accelerated Bankruptcy Refinancing Proceeding. In order to
do so, it must prove that its financial and/or economic situation has been affected specifically by the COVID-19
pandemic. In this proceeding, it is foreseen that the benefits of the “automatic stay” can be obtained in just 10
business days, and the debtor does not lose control over the business.

4. Which different types of restructuring / insolvency
proceedings exist and what are their characteristics?

As explained before, our legislation provides three different types of bankruptcy proceedings which allow
negotiation between the debtor and its creditors with the purpose of maximising the value of the debtor’s assets.

Ordinary Restructuring Proceeding

This can be initiated voluntarily at the request of the debtor, or involuntarily by one or more creditors. This
proceeding is applicable to debtors who are immersed in a financial and economic crisis situation, and in order to
qualify, they must meet certain requirements provided in the Peruvian Bankruptcy Law. 

This proceeding begins with a publication that generates a framework, which protects the debtor’s estate and
suspends the enforceability of its obligations (automatic stay). In this proceeding, recognised creditors adopt
decisions at a creditors’ meeting and may choose to reorganise the debtor’s assets or, alternatively, approve its
liquidation. If creditors opt for reorganisation, the company must submit a proposed Restructuring Plan that
must be approved by a qualified majority of recognised creditors. In Ordinary Restructuring Proceedings, the
shareholders’ meeting is replaced by a creditors’ meeting. Also, in certain cases, the debtor’s administration is
replaced by an administrative entity registered with INDECOPI. This process concludes with the payment of
claims contained in the restructuring plan.
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Preventive Refinancing Proceeding

This is initiated exclusively at the request of the debtor and is applicable to those debtors facing a financial crisis,
but that still have financial and economic solvency which requires them to refinance their obligations to have
better management of their liquidity. 

In this scenario, the debtor faces a temporary impossibility of complying with the payment of obligations to its
creditors. The debtor can request a suspension of the enforceability of its obligations (automatic stay) and must
propose a Global Refinancing Proposal to creditors. The creditors’ meeting must decide on the viability of the
Global Refinancing Proposal filed by the debtor. With the approval of the referred proposal, the proceeding ends
and the company exits the insolvency proceeding.

Accelerated Bankruptcy Refinancing Proceeding (PARC)

Taking into consideration the consequences generated by the pandemic, new insolvency legislation was passed
in May 2020 approving a proceeding called the Accelerated Bankruptcy Refinancing  Proceeding. This is a
transitory, exceptional and electronic proceeding. This proceeding is similar to the Preventive Refinancing
Proceeding explained above, as it is initiated exclusively at the request of the debtor and is applicable to those
debtors who are facing a financial crisis caused exclusively by the COVID-19 crisis, but who still have financial and
economic solvency which requires them to refinance their obligations to have better management of their
liquidity. 

Once the commencement of an Accelerated Bankruptcy Refinancing Proceeding is published, an automatic stay
is imposed. The automatic stay suspends enforcement of its obligations and protects the debtor’s estate. The
purpose of this new legislation is to provide a platform that allows companies to negotiate with their creditors the
approval of a Business Refinancing Plan. With the approval of the Business Refinancing Plan, the proceeding
ends. In this case, the appointment of a supervisor to verify the compliance of the Business Refinancing Plan is
allowed. This is a very short proceeding that shall last between 45 and 90 business days.

5. Are there several types of creditors and what is the
effect of a difference?

Peruvian Bankruptcy law only provides a mandatory distinction of creditors when the company is undergoing a
liquidation proceeding as it establishes a priority order that must be followed when paying allowed claims. The
order is as follows: 

labour claims
maintenance credits (if the debtor is an individual who carries out economic activity)
secured claims (up to the amount of the collateral)
tax claims
general unsecured claims. 

It is important to mention that our law does not distinguish between types of creditors in a restructuring or
refinancing proceeding, except in the case of labour (employee) claims that, as set out in the Peruvian
Constitution, have precedence of payment over other creditors. In addition, creditors related to the company
(shareholders, directors, affiliated companies, among others) shall vote as a separate class in certain cases if the
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amount of total related claims exceed 50% of the total allowed claims.

In an Accelerated Bankruptcy Refinancing Proceeding, labour creditors and those who come from a consumer
relationship are exempt from filing a proof of claim for recognition as creditors, as well as from participating in the
creditors’ meeting, and receive special treatment in the payment of their credits. (50% of what the debtor
allocates annually for the payment of credits must be used exclusively for the payment of these creditors.)
However, related creditors in this proceeding do not have a right to vote.

6. Is there any obligation to initiate restructuring /
insolvency proceedings? For whom does this obligation
exist and under what conditions? What are the
consequences if this obligation is violated?

In general terms, Peruvian Bankruptcy Law does not provide an obligation to initiate a bankruptcy proceeding. It
is generally only commenced voluntarily by the debtor or involuntarily (initiated by the debtor’s creditors) in cases
where the legal requirements are met as explained above.

Notwithstanding the foregoing, our General Corporate Law provides that if a company loses half or more of its
capital stock, or if such loss is presumed, the board must immediately summon a general shareholders’ meeting
in order to convey this situation. If the assets of the company are insufficient to satisfy its liabilities, or if such
insufficiency should be presumed, the board should immediately call a general shareholders’ meeting to report
on the situation; and within 15 days from such date, should call for a meeting and decide whether an insolvency
proceeding should be commenced.

Furthermore, our General Corporate Law provides that when a company which is under a corporate liquidation
does not have enough assets to pay its creditors, it must request a judicial declaration of insolvency in
accordance with Peruvian Bankruptcy Law.

7. What are the main duties of the representative bodies
in connection with restructuring / insolvency
proceedings?

Under Peruvian Bankruptcy Law, once the debtor files for bankruptcy, or is given notice of an involuntary filing, all
actions by its representative bodies (management) (a) during the prior year (“Preference Period”), and (b) from
that date on and until the date the creditors ratify or replace management (“Avoidance Period”), are put under
scrutiny using two different tests. These tests may result in such actions being declared void.

Preference Period

The first test covers all actions or transactions, whether for consideration or not, performed during the
Preference Period. These will be declared void if they have a negative impact on the net worth of the company
and are not related to the normal activities of the debtor.

Avoidance Period
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The second test covers the following actions by management if they happen during the Avoidance Period:

payment of non-due obligations
payment of mature obligations not made according to their terms
contracts for consideration that are not in the ordinary course of business
compensations among mutual obligations with creditors
liens over, or transfers of, property
liens created in security of obligations incurred prior to bankruptcy
foreclosure on liens and attachments
mergers and spin-offs if they have a negative impact on the net worth of the insolvent.

Additionally, representative bodies must comply with the provision of all documents and information requested
by the administrative authority in a truthful and accurate manner. 

Furthermore, when the debtor is part of a liquidation proceeding and the company’s representative bodies are
replaced by the creditors’ meeting, the company’s representative bodies must cease their operations. 

8. Are the representative bodies of a legal entity involved
in restructuring / insolvency proceedings?

When a company is undergoing a restructuring proceeding, the creditors’ meeting may:

decide to maintain the debtor’s original representative bodies in charge of the company’s
administration
appoint an administrator who is registered before INDECOPI, or
appoint a mixed administration regime.

When a company is part of a liquidation proceeding before INDECOPI, its representative bodies must cease their
operations and be replaced by the creditors’ meeting and a liquidating entity or individual. 

9. What are the main duties of shareholders in
connection with restructuring / insolvency proceedings?

In general terms, when a company is part of a bankruptcy proceeding, its representative bodies have to maintain
the duties explained in point 7 above. These obligations may extend to shareholders only if they have powers of
representation and act on them before third parties.

10. Are the shareholders of a company involved in
restructuring / insolvency proceedings?

Generally, shareholders are not directly involved in bankruptcy proceedings, meaning that shareholders’ personal
assets are not part of the proceedings.

According to our General Corporate Law, shareholders’ responsibility is limited. This means that shareholders do
not answer personally for corporate debts, they only respond up to the amount of stock capital that each has
contributed.
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The obligations of a company generally lie exclusively on directors and managers of the company, being such
persons responsible before the company and third parties.

Note that in the case of an irregular company, shareholders only respond when they act as administrators,
representatives or as persons who enter into any contract or legal acts on behalf of the company. This means
that this responsibility covers the fulfilment of obligations and compensation for damages. Such responsibilities
are generated before the company and third parties, as the case may be.

11. Is a solvent liquidation of the company an alternative
to regular insolvency proceedings?

A solvent liquidation is only permitted in a corporate liquidation framework, under the terms of the General
Corporate Law. This means that when:

the company’s assets exceed their liabilities, and
the company is able to pay all of its creditors in full

the company must undergo a corporate liquidation and cannot request a bankruptcy proceeding before
INDECOPI.

12. Does a legal framework for preventive restructuring
exist yet?

Yes, debtors may request the commencement of a Preventive Refinancing Proceeding, which is exclusively used
when the company is facing a financial crisis, but still has financial and economic solvency which requires the
company to refinance its obligations to have better management of its liquidity. 

Furthermore, if such financial crisis is due to the consequences of the COVID-19 pandemic, the company may
request an Accelerated Bankruptcy Refinancing Proceeding, which is similar to the Preventive Refinancing
Proceeding but has less requirements and is solved within a shorter time frame.

13. What is the average success rate after completed
restructuring / insolvency proceedings?

Several companies have successfully recovered after a reorganisation or a Preventive Refinancing Proceeding.
Recovery rates for creditors vary depending on how the restructuring or refinancing plan has been implemented.
In addition, an important factor is whether an investor or buyer has financially supported or acquired the
company. We estimate that the new PARC will provide for a faster process and, therefore, less loss and more
recovery for creditors.
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Restructuring and insolvency law in Poland
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1. What is the primary legislation governing insolvency
and restructuring proceedings in your jurisdiction?

The primary legislation governing insolvency-related restructuring proceedings is the Restructuring Act dated 15
May 2015 (the “Restructuring Act”), which governs four types of (mostly) pre-insolvency restructuring
proceedings. 

Recently, however, because of the COVID-19 outbreak, an additional type of restructuring proceedings was
introduced by legislation known as Shield 4.0, i.e. the Act of 19 June 2020 on interest rate subsidies for bank
loans granted to provide liquidity to businesses affected by the impact of COVID-19 and on simplified
proceedings for the approval of arrangements in connection with COVID-19. This legislation (which applies to
proceedings initiated on or before 31 June 2021) temporarily introduces a simple and accessible restructuring
tool enabling the debtor to conduct what are known as “simplified restructuring proceedings” with limited
supervision by the courts.

Bankruptcy proceedings, i.e. proceedings aimed at the liquidation of an insolvent debtor’s assets, are governed
by the Bankruptcy Act dated 28 February 2003 (the “Bankruptcy Act”). 

Furthermore, in an international context the EU Regulation on Insolvency Proceedings (Regulation no. 848/2015,
the “EIR”) is applicable; however, as of July 2020, the EIR is not applicable to simplified restructuring proceedings.

2. How are insolvency proceedings or restructuring
proceedings initiated?

Generally, restructuring and bankruptcy proceedings need to be opened by a court. As a rule, except for remedial
proceedings (see point 4 below), restructuring proceedings are initiated only upon the debtor’s motion. Remedial
and bankruptcy proceedings, however, may be opened upon the motion of either the debtor or its creditor.
Simplified arrangement proceedings, on the other hand, require that the debtor enters into a restructuring
agreement with the restructuring advisor, and the debtor subsequently publishes an announcement on the
initiation of simplified arrangement proceedings.

The opening of:

restructuring proceedings requires the debtor to be either insolvent or threatened with insolvency
(see point 3 below)
bankruptcy proceedings requires the debtor to be insolvent.

3. What are the legal reasons for insolvency in your
country?

The debtor becomes insolvent if either of the following criteria are met:

the debtor is unable to pay its overdue debts (liquidity test) or 
the debtor becomes over-indebted (balance sheet test).   
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Liquidity test

The liquidity test is met if the debtor loses the ability to meet its due pecuniary obligations. In this case, insolvency
will be presumed if the delay in payment exceeds three months.

Balance sheet test

The balance sheet test is met if the debtor’s pecuniary obligations, excluding:

future and contingent liabilities and 
certain liabilities towards shareholders/stemming from loans and similar transactions, 

exceed the value of the debtor’s assets (subject to liquidation), and if this continues uninterruptedly for longer
than 24 months. The balance sheet test only applies to corporations and/or certain partnerships (as well as
certain other non-relevant entities). It is presumed that the balance sheet test is met if, according to the debtor’s
balance sheet, its obligations, excluding balance-sheet provisions for obligations and liabilities towards affiliates,
exceed the value of its assets and if this continues for longer than 24 months.

Furthermore, imminent insolvency, which is a condition for opening restructuring proceedings, occurs if the
debtor’s economic situation shows that it could soon become insolvent.

4. Which different types of restructuring / insolvency
proceedings exist and what are their characteristics?

Currently, there are five different types of restructuring proceedings and one type of bankruptcy proceedings
(liquidation). 

RESTRUCTURING PROCEEDINGS

General information

The different restructuring proceedings allow for a varying degree of protection against creditors, and provide
different limitations to the debtor’s powers:

Arrangement approval proceedings (“postępowanie o zatwierdzenie układu”)
Fast-track arrangement proceedings (“przyspieszone postępowanie układowe”)
Simplified arrangement proceedings (“uproszczone postępowanie restrukturyzacyjne”)
Ordinary arrangement proceedings (“postępowanie układowe”)
Remedial (“sanation”) proceedings (“postępowanie sanacyjne”).

The structure of these proceedings is designed to reflect the rule of “gradation”, whereby the scope of protection
afforded to the debtor and the restructuring instruments available in the relevant proceedings correspond to the
scope of managerial powers that the debtor needs to give up, as further described below.
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General comments in relation to restructuring proceedings

Restructuring proceedings are designed to facilitate reaching an arrangement with creditors, not only offering
debtors restructuring tools but also placing them in a relatively safe position during the distressed period in
order to let them work out a solution and conduct the arrangement. 

In order to further facilitate the chances of a successful restructuring, the Restructuring Act has priority over the
Bankruptcy Act, which is reflected in the general rule that the Bankruptcy Court must suspend processing of the
bankruptcy petition until the restructuring petition is finally resolved.

Debtor’s powers

As a rule, most restructuring proceedings are debtor-in-possession, except for remedial proceedings, where
generally an administrator is appointed (under certain conditions the debtor may, however, retain the right to
manage its assets subject to the proceedings). However, in this case the debtor must generally obtain the
approval of a supervisor (appointed by a court) to perform certain actions exceeding the scope of day-to-day
management (so-called “ordinary management”). In fast-track and ordinary arrangement proceedings, if – broadly
speaking – the debtor does not fulfil its obligations related to the restructuring process, it is possible that the
debtor will be deprived of its powers and an administrator (“zarządca”) may be appointed to take over full
management. 

Voting rights

With minor exceptions, the following categories of creditors are entitled to vote: 

Creditors whose debts are covered by the arrangement by operation of the law (i.e. in practice,
unsecured creditors)
Secured creditors in the scope not covered by the value of the security interest
In rare cases – secured creditors who agreed to be bound by the arrangement.

Arrangement concerning only certain groups of creditors

The Restructuring Act introduces the possibility to enter into an arrangement with only some creditors (in fast-
track and ordinary arrangement approval proceedings). This legal instrument is mainly intended for large and
very large enterprises, where the most effective method of restructuring is an arrangement with a specific group
of creditors, singled out on the basis of objective and economically reasonable criteria (e.g. with banks). A special
feature is that even though creditors benefiting from security interests (e.g. mortgage, pledge, registered pledge)
are generally (within the scope not covered by the value of the security interest) not bound by an arrangement by
operation of the law, it is possible to force such creditors to be bound by such a “group specific” arrangement (i.e.
if the relevant voting majority approves such an arrangement proposal). This is the case if the debtor proves that
the arrangement provides for a similar level of satisfaction of such creditor’s debt to that provided under the
contract from which such debt resulted (even if previously terminated or expired) or, more importantly, if
enforced in enforcement proceedings against an encumbered asset.

Arrangement approval proceedings
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Conditions for opening

Proceedings for the approval of an arrangement are considered the least formal type of restructuring
proceedings. Minimum involvement of the courts means that the burden of carrying out these proceedings lies
firmly with the debtor. These proceedings are available to either insolvent debtors or debtors threatened with
insolvency who can reach an agreement with the majority of creditors. As a condition for initiating these
proceedings, it must be demonstrated that the total sum of disputed liabilities does not exceed 15% of all the
receivables whose holders are entitled to vote on the arrangement.

Specific issues regarding the course of proceedings

The debtor remains in possession of its business. However, the due maintenance of assets is overseen by an
arrangement supervisor (“nadzorca układu”, a licensed insolvency professional) engaged by the debtor on a
contractual basis. The arrangement supervisor acts as a restructuring advisor to the debtor, assisting the debtor
in preparing restructuring plans, arrangement proposals etc. Once the debtor and its creditors have reached an
agreement on the arrangement, the debtor will file a motion with the court seeking approval of the arrangement.
The restructuring court must then either approve or reject this motion.

Characteristics

The proceedings are formally less complicated and more flexible for the creditors and the debtor as they are
mostly conducted out of court. These proceedings typically move relatively swiftly due to the imposition of certain
time limits, e.g. the filing of the arrangement should occur within three months from the appointment of the
supervisor and the court should decide within two weeks from the date of the application. This option is also
attractive to debtors as it makes it possible to avoid damage to the debtor’s reputation as a result of its financial
difficulties. On the other hand, no protection against enforcement is granted (no suspension of enforcement
proceedings or revocation of bank account seizures until the arrangement is approved). 

Fast-track arrangement proceedings    

Conditions for opening

Fast-track arrangement proceedings can be initiated if the sum of contested liabilities does not exceed 15% of
total liabilities. As a simplified type of proceedings, fast-track arrangement proceedings allow the arrangement
and its approval to be achieved relatively quickly (in practice, often within three months).

Specific issues regarding the course of proceedings

Fast-track arrangement proceedings are opened upon the debtor’s motion after the court has examined the
documents provided. A positive decision leads to the court appointing a supervisor (“nadzorca sądowy”). The
supervisor prepares and submits a restructuring plan, a list of receivables and a list of disputed receivables (no
list of inventories is made) to the judge-commissioner (who oversees the proceedings) within two weeks from the
date proceedings are opened. 
Once the documents have been submitted, a creditors’ meeting is held to vote on acceptance of the
arrangement. 

Characteristics
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Enforcement proceedings carried out against a debtor regarding the debt subject to an arrangement (in practice:
debt not secured by a security interest) are suspended. Furthermore, a judge-commissioner may revoke seizures
made in enforcement proceedings that commenced before the date the restructuring proceedings were opened.
With regard to the enforcement of debt not covered by an arrangement (i.e. mostly secured debt, within the
scope covered by the value of the secured asset) a stay of enforcement of claims not covered by an arrangement
may be ordered for up to three months if an asset is necessary for running the enterprise.

Simplified arrangement proceedings

Conditions for opening

Any debtor who is subject to regular restructuring proceedings may commence simplified arrangement
proceedings if the debtor: 

concludes a restructuring agreement with the restructuring advisor, and subsequently 
publishes an official notification on the initiation of simplified arrangement proceedings. 

As of now, this instrument is available until 30 June 2021.

Specific issues regarding the course of proceedings

Simplified arrangement proceedings are initiated by a notification published in the official gazette (“Monitor
sądowy i gospodarczy”). Once commenced, either the debtor collects votes on the proposed arrangement, or the
restructuring advisor, acting as arrangement supervisor, convenes a creditors’ meeting to vote on the
arrangement.
Simplified arrangement proceedings are discontinued if no motion for approval of the arrangement is filed with
the court within four months from the date of the notification.

Characteristics 

Simplified arrangement proceedings provide a flexible solution to the debtor, allowing it to restructure most
types of debt. The potential arrangement covers both unsecured and – under certain conditions – secured debt.
Similarly to an arrangement concerning only certain groups of creditors, simplified arrangement provides for the
possibility of forcing secured creditors to be bound by the arrangement (i.e. if the relevant voting majority
approves such an arrangement proposal). This is the case if the debtor proves that the arrangement provides for
a similar level of satisfaction of such creditor’s debt to that provided under the contract from which the debt
resulted (even if previously terminated or expired) or, more importantly, if enforced in enforcement proceedings
against an encumbered asset. 

Additionally, once the official notification is made, enforcement proceedings concerning secured and (under the
above conditions) unsecured debt are stayed and the commencement of new enforcement proceedings
concerning such debt is prohibited.

Ordinary arrangement proceedings

Conditions for opening
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Ordinary arrangement proceedings are available to debtors whose sum of disputable claims exceeds 15% of their
total debt. Commencement of proceedings is conditional upon the debtor substantiating the ability to meet the
costs of the proceedings and liabilities arising after the proceedings are initiated. For this purpose, the debtor
must demonstrate that it has the means to cover these expenses or that it is or will be able to generate enough
revenues. Regardless of the formalities, these proceedings are similar to fast-track arrangement proceedings in
terms of their impact on the debtor’s management rights and protection from creditors.

Specific issues regarding the course of proceedings

Ordinary arrangement proceedings are opened upon the debtor’s motion. Unlike in fast-track arrangement
proceedings, the debtor’s assets may, however, be subject to certain protection against its creditors even prior to
the opening of proceedings. A motion to initiate ordinary arrangement proceedings empowers the court to:

appoint a temporary court supervisor (“tymczasowy nadzorca sądowy”), which limits the debtor’s
powers to perform certain actions outside the scope of day-to-day management (in practice, the
disposal of significant assets), and further
 the court may suspend enforcement proceedings conducted against the debtor and revoke seizures
of its bank accounts if the enforcement relates to debt subject to an arrangement (in practice, debt
not secured by a security interest).

Characteristics

In principle, unlike in remedial proceedings the debtor is not deprived of the possibility of conducting its
business; creditors have a greater influence on the proceedings of the creditors’ committee and can challenge
the list of claims in place. In practice, however, there are significantly fewer restructuring options available than in
remedial proceedings.

Remedial (“sanation”) proceedings   

Conditions for opening

Remedial proceedings are intended to enable deep economic restructuring of the debtor’s assets and obligations
and may be initiated by a motion to the court filed by the debtor (if it is either insolvent or threatened with
insolvency) or its creditors (if the debtor is insolvent). As in the case of ordinary arrangement proceedings, the
opening of remedial proceedings is conditional upon the debtor substantiating the ability to meet the costs of
the proceedings and liabilities arising after the proceedings are initiated. The specific characteristics of remedial
proceedings are: 

Multiple restructuring options (including restructuring of employment contracts)
Maximum protection of the debtor’s assets against creditors 
Appointment of an administrator (the debtor is typically deprived of its management rights). 

Specific issues regarding the course of proceedings

After the initiation of proceedings, the debtor’s estate becomes a “remedial estate” (“masa sanacyjna”) and the
debtor is, in principle, deprived of its managerial powers. Even if the court decides that the debtor should retain
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the power to manage its assets, the debtor is only entitled to do so within the scope of day-to-day management
(ordinary management).

Remedial proceedings should, in principle, take 12 months until the decision to approve or refuse to approve the
arrangement becomes final, during which time, due to implementation of the arrangement with the creditors, the
debtor should regain the ability to fulfil its obligations and be able to bear the costs of the arrangement.

Characteristics

Remedial proceedings offer certain restructuring options that have a significant impact on the achievement of
the restructuring objectives, which include: 

The possibility to withdraw from certain contracts (“cherry-picking right” of the administrator), even if
withdrawal is not possible under the terms of such contract 
The option to adjust the employment level to the needs of the reorganised business
Expiration of powers of attorney and commercial proxies (“prokura”) by operation of law 
Ineffectiveness of the debtor’s acts (claw-back) regarding the remedial estate under certain
circumstances, e.g. certain disposals at undervalue and security interests established by the debtor
not in direct connection with the receipt of performance by the debtor; provided, however, that such
transactions were made within one year before the date of filing the application to open remedial
proceedings, and
The possibility of disposing of redundant assets free of encumbrances (e.g. security interests).

All these remedial powers are under restrictive supervision exercised by the judge-commissioner and the
creditors.

BANKRUPTCY PROCEEDINGS

Conditions for opening

Bankruptcy proceedings can only be initiated in relation to a debtor who has become insolvent (i.e. not
threatened with insolvency).

Specific issues regarding the course of proceedings

Following the submission of a bankruptcy petition, the debtor’s assets may be secured by a court decision (acting
on its own or upon the applicant’s request). Such security may consist in particular in:

Appointment of an interim court supervisor (“tymczasowy nadzorca sądowy”) limiting the debtor’s
powers to e.g. dispose of its assets (outside the scope of day-to-day management) if no approval of
the interim court supervisor is obtained, or 
Depriving the debtors of its powers and appointing an administrator. 

Moreover, under certain conditions the court may suspend enforcement proceedings and revoke the seizure of
a bank account.
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Once bankruptcy proceedings are opened: 

The bankrupt loses the right to manage and the possibility to use and dispose of the property
included in the bankruptcy estate. The bankrupt’s legal transactions regarding property included in the
bankruptcy estate are invalid
The debtor’s assets cannot be encumbered with any security interest to secure a claim arising before
the declaration of bankruptcy
Creditors may submit claims in the course of the proceedings for the purposes of establishing a list of
claims.
Furthermore, as a consequence of bankruptcy, certain transactions are subject to bankruptcy claw-
back (avoidance actions), including in particular:
Transactions at undervalue
Certain security interests
Transactions with certain affiliates (broadly speaking) if such transactions were made within a certain
time before the day of submission of the bankruptcy petition (i.e. the hardening periods have not
lapsed).

Characteristics

Bankruptcy proceedings (“postępowanie upadłościowe”) are aimed at liquidating (compulsory sale) the bankrupt’s
assets. The management of the enterprise is taken over by a bankruptcy receiver (“syndyk”), who will seek to sell
the entire enterprise. If this is not possible, assets may be sold in a piecemeal sale. Once the assets have been
sold and the amounts recovered, the bankruptcy receiver will distribute such amounts to the creditors in the
order of statutory preference. As is typical in bankruptcy legislation, creditors benefiting from a security interest
enjoy priority in satisfaction to the extent covered by the secured assets. In practice, this often leads to a scenario
where the majority of the liquidation proceeds (up to 90%) from the bankruptcy sale of an asset (or the debtor’s
business as a whole) are used to satisfy secured creditors. 

5. Are there several types of creditors and what is the
effect of a difference?

In practice, in both restructuring and bankruptcy scenarios the most significant difference between the different
types of creditors is whether they benefit from a security interest. 

In a restructuring scenario, with certain exceptions: 

Secured creditors are not bound by the arrangement within the scope not covered by the value of the
security interests
Secured claims are not subject to a stay of enforcement (see “Restructuring proceedings” under point
4 for details). 

In a bankruptcy scenario, such creditors enjoy significant priority in satisfaction and obtain most of the liquidation
proceeds. They enjoy satisfaction to the extent the value of the underlying assets suffices to cover the value of
their claims (see “Bankruptcy proceedings” under point 4 for details).

Furthermore, certain affiliated creditors are excluded from either voting on an arrangement or certain debts
owed to such creditors are subordinated in bankruptcy if they result from e.g. shareholder loans and/or similar
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transactions made within five years prior to the declaration of bankruptcy.

In a bankruptcy scenario, if the claims resulted in particular from transactions made with the bankruptcy receiver
or are a result of certain transactions made during an earlier restructuring attempt, creditors having such claims
enjoy priority in satisfaction. Such claims will be satisfied in full from the bankruptcy estate (unless the estate is
not sufficient to cover all preferential claims).

6. Is there any obligation to initiate restructuring /
insolvency proceedings? For whom does this obligation
exist and under what conditions? What are the
consequences if this obligation is violated?

The debtor (its directors) is obliged to file a bankruptcy petition within 30 days of fulfilment of either of the
insolvency tests and may be held liable for a failure to do so. However, for the duration of the COVID-19
pandemic the above-mentioned deadline is suspended if insolvency has occurred – broadly speaking – during
and as a consequence of the pandemic.

Directors are responsible for any damage caused as a result of their failure to file a petition within the applicable
time limit, unless they are not at fault. Additionally, they may be liable to pay a fine, or be penalised with
restriction of freedom or imprisonment for up to one year. Members of the management board may also be
subject to quasi-criminal liability consisting of a prohibition on holding managerial positions or conducting
business activity for a period of 1 to 10 years in the case of, inter alia, a wilful failure to file for bankruptcy in the
event of the company’s insolvency. 

Members of a limited liability company’s management board may be required to pay some of the company’s
debts in certain circumstances, primarily in the event enforcement against the company proves ineffective. One
of the circumstances where such personal liability would be exempted is where proof is provided that a petition
for bankruptcy was filed in time. The debts may include tax arrears, social security payments and commercial
claims of private creditors. 

7. What are the main duties of the representative bodies
in connection with restructuring / insolvency
proceedings?

The representative bodies of a company have the duty to monitor the situation for the existence of grounds for
insolvency to ensure that a petition to instigate insolvency proceedings is filed in due time (see point 6 above). The
representative bodies of a company must also perform certain cooperation duties, and in particular, cooperate
with the official bodies (court and/or insolvency practitioner) in the course of bankruptcy or restructuring
proceedings.

8. Are the representative bodies of a legal entity involved
in restructuring / insolvency proceedings?

In a restructuring scenario, if the debtor is not deprived of its management rights its representative bodies have
to continue running the debtor’s business. Additionally, the debtor’s representative bodies must cooperate with
the restructuring court and the court-appointed supervisor and/or administrator specifically in the performance
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of duties relating to the restructuring itself.

In a bankruptcy scenario, the debtor (its representatives) has to cooperate with the bankruptcy receiver and the
court, specifically in terms of duties of disclosure and cooperation in order to assist the insolvency administrator
with the fulfilment of its duties.

9. What are the main duties of shareholders in
connection with restructuring / insolvency proceedings?

Shareholders as such are under no direct obligation in connection with either restructuring or bankruptcy
proceedings.

10. Are the shareholders of a company involved in
restructuring / insolvency proceedings?

No. However, in certain cases their involvement may help to facilitate the outcome of the restructuring
proceedings.

11. Is a solvent liquidation of the company an alternative
to regular insolvency proceedings?

No. In fact, even if solvent liquidation of a company is conducted, the liquidator is obliged to file for bankruptcy if
the liquidated company becomes insolvent.

12. Does a legal framework for preventive restructuring
exist yet?

Yes, all existing types of restructuring proceedings – i.e. arrangement approval proceedings, fast-track
arrangement proceedings, simplified arrangement proceedings, ordinary arrangement proceedings and remedial
proceedings (see point 4 for details) – are in fact preventive in nature.

13. What is the average success rate after completed
restructuring / insolvency proceedings?

It depends on the type of restructuring proceedings. In practice, it seems that arrangement approval proceedings
have the most significant “success rate” (in the period 2016 to 2019, approximately 85%), followed by fast-track
arrangement proceedings (success rate of 53%), followed by ordinary arrangement proceedings and remedial
proceedings.

In general, the success rate of bankruptcy proceedings in practice depends on the type of business conducted.
Bankruptcy of a large debtor from e.g. heavy industry, who has liquidable tangible assets (shipyards, steel mills
and certain construction companies), enables a much higher recovery rate, especially compared to service
providers etc., for example.
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Restructuring and insolvency law in Portugal
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Preliminary Remarks

Pursuant to Portuguese Insolvency and Corporate Restructuring Code, approved by Decree-Law No. 53/2004, of
March 18, which came into force on 15 September 2004 (“CIRE”), there is a single form of insolvency proceedings.
Therefore, further to Annex B of the Council Regulation (EC) No 1346/2000 of 29 May 2000 on insolvency
proceeding (the “Regulation”), the corresponding Portuguese winding-up procedure is also the insolvency
procedure.

Relevant creditors (gathered in a creditors’ meeting) choose between one of two possible outcomes:

The liquidation of the insolvent’s assets and the subsequent distribution to the creditors; or
The company’s restructure, through the approval of an insolvency plan (in the event the continuation
of business is more likely than not).

Either outcome is triggered by the filing of an application before the relevant court, which is the court where the
debtor’s centre of main interests (COMI) is located. The code assumes that the head office of the debtor
corresponds to its COMI.

Winding-up proceedings

1. Conditions for opening

In Portugal, creditors and debtor are entitled to request the initiation of bankruptcy proceedings.

Voluntary bankruptcy proceedings

The debtor shall file the insolvency proceeding within 30 day from the moment he became aware of his
insolvency state.

The debtor shall submit a reasoned application outlining the existing or imminent insolvency situation and
provide the court with a significant set of documents, including:

The identification of the company’s directors and of its five major creditors;
The debtor’s commercial certificate issued by the commercial registry office;
The debtor’s civil certificate issued by the relevant civil registry office;
A list of all the known creditors and details of all pending lawsuits against the debtor;
A comprehensive explanation of the company’s activities over the previous three years, as well as all
the debtor’s establishments;
Identification of all the debtor’s shareholders and associates and of those who may be liable for the
company’s debts; a list of all the company’s assets and rights, regardless of their nature;
All the accounting books of the company;
A list of all the debtor’s employees; and
A document that demonstrates the representation powers of the directors, as well as the resolution
that approved the insolvency proceedings.

After the filing of the application for voluntary liquidation, the opening of insolvency proceedings shall be
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declared within the three subsequent working days.

Then, the Creditors, at a General Creditors Meeting, choose to liquidate all the company’s assets, following the
provisions regarding the sale of assets within enforcement proceedings. The liquidation is executed by an
Insolvency Administrator appointed by the Court (even though it may be suggested by the Parties).

Involuntary bankruptcy proceedings

The opening of insolvency proceedings may be also triggered by any of the creditors (regardless of the nature of
their credits); by any person who is liable for the debtor’s debts; or by the public prosecutor.

In order to demonstrate the insolvency situation of a particular debtor (the cash flow test or the balance sheet
test), at least one of the following requirements should be met: 
General default of the debtor on its payments and obligations;

The disappearance of the company’s directors or shareholders, or the abandonment of the debtor’s head office
or main establishment, due to its liquidity problems and without an appropriate substitute being appointed;
Dissipation, abandonment, and rushed or ruinous liquidation of the company’s assets and fictitious constitution
of credits; or
Debtor’s failure to pay, within six months of the filing of the involuntary insolvency, one or all of the following: tax
liabilities; social security obligations; labour credit default; etc.

After the filing of the application for opening of involuntary bankruptcy, there will be a service of process of the
Debtor and the latter may file an Opposition in order to evidence that it has enough assets or is able to generate
enough cash flow to pay its debts.

After the hearing, the Court shall decide whether the insolvency must be opened. In the event of the opening of
insolvency proceedings, the Creditors, at a General Creditors Meeting, choose to liquidate all the company’s
assets, following the provisions regarding the sale of assets within enforcement proceedings.

2. Restructuring methods

Portuguese winding-up proceedings presupposes the entire liquidation of the company’s assets.

3. Success rate

In what refers to voluntary winding-up proceedings the success rate is almost 100%. As a matter of fact, unless
the debtor fails to add to the case bundles the above mentioned set of documents, the insolvency shall be
declared within the three subsequent working days.

On the other hand, concerning involuntary winding-up proceedings, the success rate of this triggering option
depends on the evidence of one of the above mentioned tests (the cash flow test or the balance sheet test). In a
conservative estimate, according to our experience, we would say that 80% of the involuntary winding-up
proceedings filed by Creditors are successful.
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4. Pros and cons

Pros: One of the advantages of voluntary winding-up proceedings for creditors is the possibility to recover VAT
previously paid to Tax Authorities, as such proceedings presupposes that the Debtor does not have enough
assets to distribute for its creditors.

Cons: One disadvantage for the debtor is the “stigma” of bankruptcy and the liabilities that may result from such
proceedings to the Directors in the event bankruptcy is considered culpable, namely the suspension of activities
for a certain period of time and the personal and joint liability for the payment of the credits.

Insolvency Proceedings

1. Conditions for opening

As mentioned above, there is a single form of insolvency proceeding in which the respective creditors choose
between a liquidation of assets and the company’s reorganisation. Both proceedings start with the same
formalities and requirements.

Moreover, with respect to the restructuring proceedings, while in a voluntary restructuring, the insolvency plan
may be prepared and submitted by any creditor or group of creditors whose credits represent at least one-fifth
of the total credits approved by the court or listed in the creditor’s provisional list; in a voluntary restructuring,
such insolvency Plan shall be applied by the debtor itself and filed in the proceedings.

2. Restructuring methods

The debtor can apply to a company restructuring by filing an insolvency plan. Such plan may be defined in a very
free and flexible way to allow the debtor to carry on business during the reorganisation without restrictions.

Moreover, the insolvency plan may implement:

Self-Administration (providing for the debtor to remain in possession in the event no facts are known
that could give rise to the assumptions that creditors will be prejudiced);
A share capital increase of the insolvent company;
A moratorium;
Restructuring by asset-transfer (in the event the Insolvency Administrator is able to sell and transfer
part or the entire business); or
The pardon or reduction of the credits over the insolvent company (whether principal or interest).

The insolvency plan should not violate the creditors’ equality of treatment principle.

The insolvency plan must be discussed and approved by two-thirds of the votes at the creditors’ general meeting,
provided that the creditors’ general meeting is attended by creditors that represent one-third of the total voting
rights.

Once approved, the insolvency plan is adopted by the court within 10 days of the assembly and will be effective
with respect to all credits and creditors whether or not they have been claimed and approved and whether or not
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the creditor has approved the plan.

Thus, as long as such plan is accepted by the majority of the creditors and by the court, it will enter into force and
bind all the insolvency creditors. Unless the approved plan clearly states otherwise, the creditors’ rights secured
by guarantees in rem cannot be affected by it.

Once the process is approved and validated by the court and any possibility of appeal has been exhausted, the
insolvency procedure ends unless the plan states otherwise. It is not common that in the event a restructuring is
approved the debtor retains the sole administration of its assets. Usually it is defined in the plan that the
debtor’s activity is supervised by the insolvency administrator appointed by the court and under supervision of
the creditors’ committee. It is also common to stipulate that the debtor may not assume any obligation without
the previous agreement of the insolvency administrator appointed with respect to acts out of the ordinary course
of business.

Regarding acts in the ordinary course of business, it is usually stipulated that the debtor may act freely unless the
insolvency administrator objects.

In order to protect the creditors who continue to supply goods and services after the insolvency plan is approved,
the suppliers must ensure that the plan provides for such credits to be paid first if new insolvency proceedings
are filed against the debtor before the plan is accomplished.

Notwithstanding, the insolvency plan ceases its effects in respect to a determined credit if the debtor fails to
comply, with interest, 15 days after being challenged for it by the creditor, or in respect of all the credits if the
debtor is declared insolvent in a new insolvency procedure. Creditors are classified as follows, in order of priority:

Specific preferential credits (only the preferential credits that are specifically related to an asset);
Secured credits (those that are guaranteed by mortgages, pledges, among others);
General preferential credits (the preferential credits that are not specifically related to an asset, e.g.,
the credits related to social security or tax debts);
Common credits (all the credits not included on other types);
Subordinated credits (which shall be graduated after all the remaining insolvency credits).

It is important to mention that the insolvency plan may release non-debtor parties from liability in the event the
creditors agree to such provision during the creditors’ general meeting.

3. Success rate

The success rate of the approval of voluntary/ involuntary reorganisations is approximately 80%. However, the
success rate of the compliance of the Insolvency Plan is just slightly above 20%.

4. Pros and cons

The entitlement to submit an Insolvency Plan allows the debtor to strive for its financial restructuring, thereby
avoiding liquidation. Moreover, the Insolvency Plan with assignment of assets allows for a more flexible form of
realization then regular bankruptcy.

156 | CMS Expert Guide to restructuring and insolvency law



Other restructuring techniques: Special reorganization
proceedings

Special reorganization proceedings are the alternative to bankruptcy proceedings for companies which are in
financial difficulties and cannot pay their debts, but which are not in an insolvency state and may be capable of
being financially restructured. The aim of such composition proceedings is the preservation of remediable
companies by helping them to (partially) settle their debts and avoid liquidation.

Special reorganization agreements shall be concluded under supervision of a Provisional Administrator
appointed by the Court (even though it may be suggested by the Parties) and the agreement reached is binding
on all creditors whose claims arose prior to the granting of the moratorium.

1. Opening of the proceedings

Special reorganization proceedings are jointly requested by a creditor and the debtor. Such request is to be filed
with the composition court.

The Party shall request the composition proceedings by submitting a reasoned application outlining (i) the
financial situation of the debtor and (ii) the creditors’ benefits arising from the proceedings. Moreover, the debtor
must submit all documents referred to above in the voluntary winding-up proceedings.

After receipt of the request, the court shall appoint a Provisional Administrator and the Debtor shall summon all
his Creditors to start the negotiations.

The reorganization shall be concluded within two months’ time.

2. Restructuring methods

The Special reorganization proceedings may foresee all the restructuring methods available for an Insolvency
Plan, and as described above.

3. Success rate

The success of composition agreements seems to be limited, given that such agreements are usually triggered by
companies which are already in an insolvency state. Notwithstanding, such agreements are commonly used to
restructure large corporate debtors with success.

4. Pros and cons of those proceedings

Pros: In contrast to regular bankruptcy proceedings, an agreement reached within these proceedings allows the
debtor to regain full authority to dispose and to continue his business. Moreover, it provides a more expedited
manner of distributing the debtor’s assets.

Cons: Notwithstanding, it may be used by debtors with the sole purpose to suspend the enforcement
proceedings that have been previously filed by creditors.
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Restructuring and insolvency law in Romania
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1. What is the primary legislation governing insolvency
and restructuring proceedings in your jurisdiction?

In Romania, the primary legislation governing insolvency and restructuring proceedings is represented by:

Law 85/2014 on preventing insolvency proceedings and insolvency
Law 246/2015 on recovery and dissolution of insurers, and
European Regulation 2015/848 on Insolvency Proceedings. 

2. How are insolvency proceedings or restructuring
proceedings initiated?

Insolvency proceedings are initiated by submitting an insolvency petition in court. The petition may be filed either
by the debtor through its representatives, or by any interested creditor meeting the legal conditions.  

Therefore, any company is entitled to petition for insolvency in court as soon as it determines that it is/soon will
be unable to perform payment of its current/or future debt exceeding the threshold of RON 50,000 (approx. EUR
10,040) (“Threshold”).  

At the same time, any creditor of a company may file an insolvency petition in court if its receivables against that
company exceed the Threshold and are overdue for more than 60 days. The debtor may defend against the
creditor’s petition indicating that even if the above conditions are met, it has sufficient liquidity. In certain cases,
the court may decide to oblige the petitioning creditor to pay a bond of up to 10% of the value of the debt (but
not exceeding the Threshold) in order to cover any damages incurred by the debtor in case the creditor’s petition
is without merit.

Debtors’ employees (deemed to be creditors) may petition for the insolvency of their employer as long as their
salary receivables exceed six times the average gross salary per employee.

3. What are the legal reasons for insolvency in your
country?

Romanian law defines insolvency as the state of the debtor’s estate characterised by the insufficiency of funds
needed for payment of due debts. The law provides the following grounds for the commencement of insolvency
proceedings: 

insolvency status, i.e. the inability of the debtor to pay the creditor receivables over Threshold within
60 days of the debt becoming due
imminent insolvency, i.e. the prospective inability of the debtor to pay, at a specific point in time, the
due debts with the amounts available at that specific point.

4. Which different types of restructuring / insolvency
proceedings exist and what are their characteristics?

Law 85/2014 provides two main types: insolvency proceedings and bankruptcy proceedings.
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Insolvency proceedings

Insolvency proceedings are aimed at the restructuring and survival of the debtor, while paying the creditors’
receivables to the greatest extent possible. The debtor, judicial administrator or creditor(s) owing at least 20% of
the total registered receivables may propose a reorganisation plan in order to restructure and continue the
debtor’s activity, or liquidation of some of the assets it owns, or a combination of the two. Reorganisation plans
need to contain a payment plan for the registered receivables that may stretch up to 3 years. Plans usually
contain reductions of receivables, deferrals of payments and payment in instalments.

If the plan is completed, all historical debt is waived and the proceedings are closed by the syndic judge. 

Bankruptcy proceedings

If the debtor fails to observe a reorganisation plan at any moment, any creditor may ask for the debtor to be
placed under bankruptcy and for liquidation to begin.

The debtor can also enter bankruptcy directly, provided the debtor does not express the intention to propose a
reorganisation plan.

In both cases, any court’s decision, reports/summons issued by the judicial administrator and information on
creditors’ meeting decisions must be published in the Official Insolvency Gazette, a public database which
ensures that any interested person may find relevant information in connection with any company subject to
such proceedings.    

5. Are there several types of creditors and what is the
effect of a difference?

The law provides several categories of creditors as follows: 

secured creditors
employees
state creditors (tax-related)
unsecured creditors
subordinated creditors.    

Creditors’ receivables generated by economic operations performed during insolvency proceedings will be paid
by their due date. 

The receivables of secured creditors are usually satisfied in full unless the value of the receivables is not covered
by the value of the secured assets, in which case each creditor will become an unsecured creditor for the
remaining amount of its receivable. 

The remaining creditors are paid in their priority order (employees–state–unsecured) only if the creditors in the
higher priority group are fully paid. 
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Subordinated creditors are the last to be paid, as their receivables are deemed to be in connection with a certain
debtor’s conduct. 

6. Is there any obligation to initiate restructuring /
insolvency proceedings? For whom does this obligation
exist and under what conditions? What are the
consequences if this obligation is violated?

If the debtor is insolvent (see point 3 above, conditions for “insolvency status”), Romanian criminal law provides
that non-submission or late submission of an insolvency petition by the legal representative of the debtor for
more than 6 months from the time period provided by the law for acting in this respect is punished by
imprisonment between 3 months and 1 year or by a criminal fine.

Regarding imminent insolvency (i.e. the scenario when the debtor estimates it will not be able to pay its debts in
the future), the law does not impose an obligation to submit such a  request. 

7. What are the main duties of the representative bodies
in connection with restructuring / insolvency
proceedings?

The representative bodies have the obligation to supervise the financial situation, as they have the obligation to
petition for insolvency in due time. (Failure to comply to such obligation might trigger criminal liability as described
under point 6.)

On the other hand the representative bodies, as well as any other individual which caused the insolvency status,
are personally liable if they for example:  

used the company’s goods for personal purposes
kept fictitious accounting records
ordered the continuation of an economic activity which obviously led to insolvency
hid part of company’s assets and fictionally extended its debts
in the month prior to petitioning for insolvency, performed certain payments to a creditor to the
detriment of other creditors
perpetrated any other actions with the intention to contribute to the insolvency status of the
company. 

In such a case, civil liability is triggered; and criminal liability may be triggered if such acts fall under the provision
of criminal law. 

8. Are the representative bodies of a legal entity involved
in restructuring / insolvency proceedings?

In all cases, a “special” administrator will be appointed by the shareholders of the debtor soon after proceedings
are initiated. In the case that administration rights are lifted, the special administrator only represents the
interests of the shareholders in the proceedings, as the judicial administrator manages the debtor. Otherwise the
special administrator would manage the debtor under the supervision of the judicial administrator. Although the
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representative bodies are not involved in insolvency proceedings, they have to provide all the information
requested, as well as any other help to the person in charge of the debtor’s activity.   

9. What are the main duties of shareholders in
connection with restructuring / insolvency proceedings?

Under Romanian law shareholders have limited attributions during insolvency/bankruptcy. The only notable
obligation is that they appoint a special administrator at the beginning of the proceedings. Otherwise, their
activity is suspended. 

10. Are the shareholders of a company involved in
restructuring / insolvency proceedings?

Shareholders only need to approve the proposal by the debtor of a reorganisation plan. Otherwise they are not
directly involved, as their interests are represented by the special administrator. 

11. Is a solvent liquidation of the company an alternative
to regular insolvency proceedings?

The solvent liquidation of a company may be halted by the objection of a dissatisfied creditor. While creditors
have important rights and roles in insolvency proceedings, they are rarely able to halt proceedings. Therefore,
solvent liquidation is an alternative only if all creditors of the company are satisfied. 

12. Does a legal framework for preventive restructuring
exist yet?

The legal framework under Romanian law consists of preventive concordat proceedings, an agreement
concluded between debtor and creditors under specific terms with the purpose of: 

saving the debtor’s business and covering creditors’ receivables
providing the required support by the creditors for the debtor in question. 

In such a case, a contract will have to be concluded between the debtor and the creditors that are holding at
least 75% of the value of the accepted and unchallenged claims, which will be subject to syndic judge approval.

The effects of such proceedings, once the court validates the preventive concordat agreement, are:

enforcement procedures commenced by creditors are stayed by effect of law
lapse of the statute of limitation for enforcement is stayed
accrual of interest and penalties is suspended, unless otherwise agreed
the debtor performs its activities as usual in respect to the preventive concordat agreement and
under the supervision of the judicial administrator.  

13. What is the average success rate after completed
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restructuring / insolvency proceedings?

As the law does not provide specific economic requirements for a reorganisation plan, given the rather
complicated voting procedure for the approval of a plan and that state creditors rarely approve plans unless paid
in full, few reorganisation efforts are successful (i.e. a small percentage, perhaps 2–3%). 
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Restructuring and insolvency law in Serbia
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1. What is the primary legislation governing insolvency
and restructuring proceedings in your jurisdiction?

The primary piece of legislation governing insolvency in Serbia is the Serbian Insolvency Act (Official Gazette of
the Republic of Serbia nos. 104/2009, 99/2011, 71/2012, 83/2014, 113/2017, 44/2018 and 95/2018). In addition,
please note that preliminary insolvency proceedings involving restructuring, i.e. reorganisation proceedings, are
regulated by the same Act. Restructuring proceedings outside of insolvency proceedings are governed by Serbian
corporate and labor law regulations.

2. How are insolvency proceedings or restructuring
proceedings initiated?

After filing of the insolvency petition, the court firstly examines whether the conditions for opening insolvency
proceedings are met. These so-called preliminary insolvency proceedings may last for a maximum of 30 days
from the date of filing of the insolvency petition by an authorised petitioner. The petitioner (i.e. the entity that
filed the insolvency petition) is obliged to make an advance payment of costs. The amount of the advance
payment is determined depending on the classification/size of the legal entity. 

Afterwards, the court deliberates as to whether the company’s assets will at least cover the costs of insolvency
proceedings. If the company has enough assets, the court will proceed with the opening of insolvency
proceedings and appoint an insolvency administrator (a preliminary administrator may be appointed while
examining the existence of grounds for insolvency, to protect the insolvency estate). If the court establishes that
the company has only one creditor, the proceedings will be terminated without delay.

Insolvency proceedings are conducted by several bodies that have various competencies in terms of conduct of
the proceedings, but specifically the insolvency judge, the insolvency administrator, the assembly of creditors and
the board of creditors. However, the main authority in terms of the statutory issues lies with the judge (such as
opening the proceedings, appointing the administrator, issuing a resolution on division of assets and concluding
the proceedings) as well as the insolvency administrator, who administers the proceedings.

3. What are the legal reasons for insolvency in your
country?

Under Serbian insolvency law, the company (i.e. insolvency debtor) itself or any creditor can file an insolvency
petition before the competent court, whereas insolvency proceeding must be opened if at least one of the
following grounds exists:

Permanent insolvency – the company is unable to pay its debts within 45 days of the date they
become due or it has completely ceased all payments for a consecutive period of 30 days. Permanent
insolvency is presumed where the petition opening insolvency proceedings was filed by a creditor who
was unable to obtain satisfaction of his monetary claim by any of the means of enforcement in a
judicial or tax enforcement proceeding available in the Republic of Serbia
Imminent insolvency – it is apparent that the company will not be able to pay its debts as they
become due
Overindebtedness – the liabilities of the company exceed its assets
Failure to comply with the adopted reorganisation plan or if the reorganisation plan was put
into effect in a fraudulent or unlawful manner.
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4. Which different types of restructuring / insolvency
proceedings exist and what are their characteristics?

Pursuant to the Insolvency Act, insolvency proceedings are split into two phases – preliminary insolvency
proceedings and the main insolvency proceedings (please see answer no. 2 for more details).

The Act also recognises restructuring by means of a regular reorganisation plan or a pre-prepared reorganisation
plan (please see answer no. 12 for more details).

5. Are there several types of creditors and what is the
effect of a difference?

Yes, the Insolvency Act recognises several types of creditors, namely:

1. Secured creditors (in Serbian: “razlučni poverilac”)
2. Lien creditors (in Serbian: “založni poverilac”)
3. Creditors with a right of separation (in Serbian: “izlučni poverilac”)
4. (Non-secured) insolvency creditors (in Serbian: “stečajni poverilac”)

Secured creditorsSecured creditors are creditors that have a security, statutory retention right, or a right of settlement on assets and
rights that are recorded in public records or registers, and have the right of primary settlement from the
proceeds of the sale of such assets, or from collection of claims on which they have gained that right. 

Lien creditorsLien creditors are creditors that have security on the property or rights of the company (i.e. insolvency debtor)
registered in public records or registers and who, unlike secured creditors, do not have a monetary claim against
the company (i.e. insolvency debtor) that is secured by such security interest.

Creditors with a right of separation Creditors with a right of separation are creditors entitled to request that a certain asset be excluded from the
insolvency estate (e.g. since they have ownership rights over such asset etc.).

The claims of (non-secured) insolvency creditorsThe claims of (non-secured) insolvency creditors are divided into four ranks, based on priority of their claims in terms
of settlement out of the insolvency estate.

6. Is there any obligation to initiate restructuring /
insolvency proceedings? For whom does this obligation
exist and under what conditions? What are the
consequences if this obligation is violated?

If the appointed administrator determines during winding-up proceedings (i.e. voluntary liquidation proceedings)
that the company does not have enough assets to settle all its liabilities, said administrator is obliged to initiate
insolvency proceedings against the company before the competent court. The consequences of violation of this
obligation are not explicitly regulated in law.

7. What are the main duties of the representative bodies
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in connection with restructuring / insolvency
proceedings?

Under the Serbian Companies Act, the representative bodies have a general duty to act diligently, showing the
care of a prudent businessperson, and with a reasonable belief that they are acting in the company’s best
interest. This provision can be applied to restructuring and insolvency proceedings in the sense that the
company’s representative bodies should refrain from any action which could decrease the value of the insolvent
company, i.e. its assets, or in any other way prevent successful completion of the insolvency proceedings. 

The representative bodies are thus bound to refrain from entering into agreements and taking part in legal
transactions after illiquidity or overindebtedness of the company with the purpose of decreasing the future
insolvency estate or putting some creditors in a more favourable position by providing security or settlement to
them. 

Also, after the opening of insolvency proceedings, the former representative bodies (after the commencement of
insolvency proceedings the insolvency administrator is the sole representative of the insolvent company) are
bound to hand over the accounting documents, business books, stamps and any other data or information
needed for conducting the insolvency proceedings. They may be held liable for any damages caused to the
creditors by withholding or providing incorrect data or information.

8. Are the representative bodies of a legal entity involved
in restructuring / insolvency proceedings?

When it comes to restructuring (preliminary insolvency proceedings) the representative bodies of a legal entity
are usually involved in the preparation of the reorganisation plan (pre-prepared reorganisation plan) as well as in
implementation of the adopted reorganisation plan under the supervision of an independent expert/panel of
experts. The task of the independent expert is to monitor implementation of the plan and report to the creditors.

On the other hand, once insolvency proceedings have been formally opened the representative bodies have far
fewer powers. They are involved only with respect to initiating the insolvency proceedings – e.g. the company’s
assembly decides on filing an insolvency petition. 

Other than this, they have duties of disclosure and cooperation with the insolvency administrator and to provide
adequate protection of the property (see above under 7). This is due to the fact that after the opening of the
insolvency proceedings the insolvency administrator becomes the new legal/statutory representative of the
insolvent company and is the sole person authorised to manage the business of the insolvent company and
manage its assets.

9. What are the main duties of shareholders in
connection with restructuring / insolvency proceedings?

Other than the general duty to act diligently and in the best interest of the company (see above under 8), the
shareholders have no specific duties in connection with the restructuring and insolvency proceedings.

10. Are the shareholders of a company involved in
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restructuring / insolvency proceedings?

The Insolvency Act specifically entitles shareholders who own at least 30% of the shares to submit a
reorganisation plan. Additionally, when it comes to the insolvency proceedings, the shareholders may decide on
the commencement of the insolvency proceedings via the company’s assembly.

11. Is a solvent liquidation of the company an alternative
to regular insolvency proceedings?

Under Serbian law, the liquidation (winding up) of a company may be conducted only when the company has
enough assets to settle all of its liabilities. 

By contrast, insolvency proceedings are commenced and conducted in the event of permanent insolvency,
imminent insolvency, overindebtedness or a failure to comply with the adopted reorganisation plan (see above
under 3). 
Therefore, under Serbian law solvent liquidation of the company is highly unlikely to be an alternative to regular
insolvency proceedings.

12. Does a legal framework for preventive restructuring
exist yet?

Yes. Under the Serbian Insolvency Act there is a legal framework for reorganisation, the purpose of which is to
enable companies in financial difficulties to continue trading in whole or in part, for example by changing the
composition, conditions or structure of assets and liabilities or of their capital structure, including by sales of
assets or parts of the business.

The law provides for two types of reorganisation – a regular reorganisation and a reorganisation where an
authorised petitioner files a pre-prepared reorganisation plan, the difference being the point in time when the
reorganisation plan is filed with the court (i.e. after insolvency proceedings have been opened or before).

In the case of a regular reorganisation, the plan is filed within 90 days from the opening of insolvency
proceedings, whereas with a reorganisation filed by an authorised petitioner using a pre-prepared reorganisation
plan, the plan is filed concurrently with the insolvency petition.

In both cases, adoption of the reorganisation plan leads to termination of insolvency proceedings. 

13. What is the average success rate after completed
restructuring / insolvency proceedings?

Statistically, the average insolvency payout to non-secured creditors lies between 5 and 10%. 

It should be noted, however, that quite often no monies will be distributed due to a lack of assets. This is because
in some insolvency proceedings all funds available in the insolvency estate are needed to pay court fees and
privileged/secured claims.
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Restructuring and insolvency law in Singapore

172 | CMS Expert Guide to restructuring and insolvency law



1  What is the primary legislation governing insolvency and restructuring proceedings in
your jurisdiction?

2.1 Insolvency proceedings
2.2 Restructuring 

2  How are insolvency proceedings or restructuring proceedings initiated?

3  What are the legal reasons for insolvency in your country?

4.1 Insolvency Proceedings 
4.2 Restructuring Proceedings

4  Which different types of restructuring / insolvency proceedings exist and what are their
characteristics?

5  Are there several types of creditors and what is the effect of a difference?
6  Is there any obligation to initiate restructuring / insolvency proceedings? For whom does

this obligation exist and under what conditions? What are the consequences if this
obligation is violated?

7  What are the main duties of the representative bodies in connection with restructuring /
insolvency proceedings?

8  Are the representative bodies of a legal entity involved in restructuring / insolvency
proceedings?

9  What are the main duties of shareholders in connection with restructuring / insolvency
proceedings?

10  Are the shareholders of a company involved in restructuring / insolvency proceedings?
11  Is a solvent liquidation of the company an alternative to regular insolvency proceedings?
12  Does a legal framework for preventive restructuring exist yet?
13  What is the average success rate after completed restructuring / insolvency proceedings?

Table of contents

173 | CMS Expert Guide to restructuring and insolvency law



1. What is the primary legislation governing insolvency
and restructuring proceedings in your jurisdiction?

Currently, Singapore’s corporate insolvency and restructuring legislative framework is mainly contained in the
Companies Act (Cap. 50) (“CA”) along with related regulations.  The Bankruptcy Act (Cap. 20) (“BA”) deals with
personal insolvency matters.

The Insolvency, Restructuring and Dissolution Act 2018 (the “IRDA”) was passed in Parliament on 1 October 2018
and is expected to come into force during 2020. The IRDA is intended to be an omnibus piece of legislation which
consolidates Singapore’s corporate and personal insolvency and restructuring laws into a single enactment and
will also update and introduce a number of new provisions. When the IRDA finally comes into effect, the BA, in its
entirety, along with the provisions relating to corporate insolvency and restructuring in the CA will be repealed.

2. How are insolvency proceedings or restructuring
proceedings initiated?

Insolvency proceedings

Generally, proceedings for the liquidation of an insolvent company in Singapore can be effected by way of a
creditors’ voluntary liquidation or through compulsory liquidation. 

Creditors’ voluntary liquidation

A creditors’ voluntary liquidation is initiated by the company itself by passing a special resolution for voluntary
liquidation and convening a creditors’ meeting. The company will nominate a person to act as liquidator. If the
nomination is rejected by its creditors, the creditors can nominate and choose a liquidator. A creditors’ voluntary
liquidation can be converted into a compulsory liquidation by an application to the Singapore court.

Compulsory liquidation

In a compulsory liquidation, the company, its creditors (including contingent or prospective creditors), members
or directors, can apply to court for a winding up order. The court may appoint the Official Receiver or an
approved provisional liquidator after the making of a winding up application and before the making of a winding
up order. A winding up order may be granted if the court is satisfied that the company is unable to pay off its
debts. Typically, this will be deemed as such if: 

a creditor has served a statutory demand on the company for a sum in excess of SGD 10,000 and the
company neglected for 3 weeks to pay the sum or to secure or compound for it to the reasonable
satisfaction of the creditor
the creditor can prove to the court that the company is unable to pay its debts (including contingent
and prospective debts if any), or
there is an unsatisfied judgement, decree or order against the company. 

Restructuring 
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Judicial Management

The company, its directors or creditors can apply to the Singapore High Court to place under judicial
management a company which is, or is likely to become, insolvent. 

Scheme of Arrangement (“SOA”)

A scheme of arrangement is often proposed by the company’s management in response to (or in anticipation of)
formal insolvency proceedings against the company, but any of the company’s creditors, shareholders or the
liquidator may apply to the Singapore High Court for an order summoning a meeting of the creditors, members
of the company, or a class of such persons to be summoned by the court, to consider the proposed scheme of
arrangement. 

3. What are the legal reasons for insolvency in your
country?

While there is no one single test conclusive as a measure of insolvency, it is commonly accepted that the two
primary indicators of a company’s insolvency – being an inability to pay debts – are:

an inability to meet a demand for a debt which has become due, and
an excess of liabilities over assets. 

Usually, it is the present inability of a company to pay its debts which is crucial. A company is deemed unable to
pay its debts if:

a creditor to whom the company is indebted in a sum exceeding SGD 10,000 then due has served a
statutory demand on the company requiring it to pay the sum so due, and the company has for 3
weeks thereafter neglected to pay the sum or to secure or compound it to the reasonable satisfaction
of the creditor
the creditor can prove to the court that the company is unable to pay its debts (including contingent
and prospective debts if any), or
there is an unsatisfied judgment, decree or order against the company.

4. Which different types of restructuring / insolvency
proceedings exist and what are their characteristics?

Insolvency Proceedings 

A company may be wound up compulsorily or voluntarily by the court. 

Compulsory liquidation

In a compulsory liquidation, the company, its creditors (including contingent or prospective creditors), members
or directors, can apply to court for a winding up order. A winding up order may be granted if the court is satisfied
that the company is unable to pay off its debts. 
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Voluntary liquidation

A voluntary liquidation may proceed by way of a creditors’ voluntary liquidation (“CVL”) where a company is
insolvent. A CVL is initiated by way of the company passing a special resolution that it is wound up voluntarily, if
the company’s directors believe that the company cannot pay its debts, in full, within 12 months after the
commencement of the winding up. Under a CVL, the company must convene a meeting of its creditors (who will
have the ability to nominate their chosen liquidator). 

Restructuring Proceedings

Scheme of Arrangement 

A SOA is a statutory mechanism for securing agreement between a company and its creditors, members or
shareholders in respect of an arrangement or compromise, which requires approval of a majority in number
representing 75% in value of those voting in a meeting of each class of creditors, members or class of members
at a scheme meeting. The court plays a supervisory role in:

granting leave for a creditors’ meeting to be convened to consider the SOA, and
sanctioning the SOA, provided that this has been approved by the creditors. 

An automatic interim 30-day moratorium arises upon a formal moratorium application being made, where a
company proposes, or intends to propose, a compromise or an arrangement, to restrain proceedings in any
action or proceeding against the company ¬– the moratorium can be extended to related companies, can have in
personam worldwide effect, restrains secured creditors from enforcing security and may be extended at the
discretion of the court. If sanctioned by the court, the SOA has statutory force and binds all members of the class
whether or not they voted in favour. 

Judicial Management 

The company, its directors or creditors can apply to the Singapore High Court to place under judicial
management a company which is, or is likely to become, insolvent. Judicial management is typically used by a
company as a tool to restructure its debts to resume business as a going concern. The court, in exercising its
discretion to grant a judicial management order, will consider, among others, whether a more advantageous
return or realisation of the company’s assets when compared to a liquidation scenario will be achieved. When a
judicial management order is in force, the judicial manager appointed will replace the company’s existing
management. The judicial manager will formulate a judicial management proposal for the realisation of assets
which must be approved by the company’s creditors. During the period of judicial management, a moratorium
against legal proceedings is automatically put in place to preserve the company’s assets. The judicial
management lasts for 180 days from the date the relevant judicial management order is made. 

5. Are there several types of creditors and what is the
effect of a difference?

Secured creditors can generally enforce their security outside of the liquidation process, but will be treated as
unsecured creditors for the excess part of the claim (i.e. claims exceeding the realised security). In a liquidation
process, the CA also provides that the following classes of debt have priority over all unsecured debts in the
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following order:

the costs and expenses of the winding up/liquidation
wages and salaries of employees (up to a prescribed limit)
retrenchment benefits (up to a prescribed limit)
work injury compensation
contributions to employees’ superannuation or provident funds payable during the 12 months before
or after the commencement of winding up
remuneration in respect of vacation leave, and
tax and goods and service tax.

All items in the list above, save for items (d) and (g), will be paid in priority over the claims of any floating charge
holders. Where there are insufficient assets to satisfy any one class of debts, the debts within the same class are
paid out on a pari passu basis.

The residual assets of the company remaining after the payment of secured, preferred and unsecured creditors
will then be divided amongst the company’s shareholders in accordance with its constitution and the rights of
shareholders (generally, preference shareholders would have priority over ordinary shareholders, but this
depends from case to case).

There is no statutory priority of claims in judicial management or for schemes of arrangement. However, under a
scheme of arrangement, creditors are divided into separate classes for the purposes of voting at a scheme
meeting. Generally, such classes include secured creditors, creditors with preferential claims, unsecured creditors
etc. Contingent and related party creditors may have their votes discounted.

6. Is there any obligation to initiate restructuring /
insolvency proceedings? For whom does this obligation
exist and under what conditions? What are the
consequences if this obligation is violated?

There is no statutory obligation for directors of a company to commence insolvency procedures upon the
company becoming financially distressed, but there are certain grounds upon which a company can be wound up
compulsorily via an Order of Court (see point 2 above). 

Directors should also be mindful of their duty to the company’s creditors once a company is insolvent or is
nearing insolvency, as a breach of this duty could result in personal liability being imposed on the directors.

7. What are the main duties of the representative bodies
in connection with restructuring / insolvency
proceedings?

When a company is in (or is approaching) insolvency, its directors are required to consider and act in the interests
of the company’s creditors. Directors are required to balance creditors’ rights on the one hand, and genuine
attempts by directors to revitalise a company’s financial difficulties to keep the company afloat on the other hand.
In balancing these interests, directors are prohibited from taking any actions which give shareholders or specific
creditors a preference on payments, repayments or distributions over other creditors. Directors who fail to take
creditors’ interests into account may be found personally liable for a breach of their duties, fraudulent trading, or
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other statutory offences.

In the course of the winding up of a company or in any proceedings against a company, a director of a company
must also not be a party to the contracting of a debt if, at the time the debt was contracted, it appears that the
director had no reasonable or probable ground of expectation, after taking into consideration the company’s
other liabilities at the time, if any, of the company being able to pay the debt.

8. Are the representative bodies of a legal entity involved
in restructuring / insolvency proceedings?

In a winding up scenario, directors are required to, among other things, disclose to the liquidator all the movable
and immovable property of the company, and how and to whom and for what consideration and when the
company disposed of any part thereof, except such part as has been disposed of in the ordinary course of the
company’s business.

Under a SOA, control of the company remains with the management of the company, although scheme
managers appointed will usually assist with negotiations and give effect to the terms of the scheme.

Upon the making of a judicial management order, all powers and duties imposed upon the directors of the
company are transferred to the judicial managers. However, it is common for the directors to continue to work
together with the judicial managers to assist in the rehabilitation of the company.

9. What are the main duties of shareholders in
connection with restructuring / insolvency proceedings?

Voting approvals by shareholders may be required at the commencement stage of certain
restructuring/insolvency proceedings. In a members’ voluntary liquidation, an ordinary resolution may be required
where the company is wound up on an event specified in the company’s constitution. A special resolution may
otherwise be required. An ordinary resolution may also be required if a judicial management application is made
by the company. A company’s board approval at the initial application stage may be required if a company elects
to bring a scheme application. 

Shareholders generally do not have rights to make decisions on the distribution of assets belonging to the
insolvent company (which typically requires creditors’ approval instead).  

Generally, shareholders are also not personally responsible for the debts of the company due to the limited
liability structure of limited companies in Singapore (save in certain circumstances where courts have lifted the
corporate veil). Shareholders should be aware that when a company is insolvent, creditors’ claims will rank ahead
of those of shareholders and a shareholder is entitled to its pro-rata share of the remainder of the company’s
assets only after all creditors have been paid. 

10. Are the shareholders of a company involved in
restructuring / insolvency proceedings?

See response at point 9 above.  
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11. Is a solvent liquidation of the company an alternative
to regular insolvency proceedings?

Yes. There is a members’ voluntary liquidation (“MVL”) process which is commenced by a company resolving by a
special resolution of shareholders that it be wound up voluntarily. A MVL may be commenced if the directors
make a declaration of solvency that the company will be able to pay its debts in full within a period not exceeding
12 months from the time the winding up has commenced.

12. Does a legal framework for preventive restructuring
exist yet?

Yes. A SOA in Singapore can be commenced while a company is solvent and before it becomes unable to repay its
debts to its creditors. Singapore’s restructuring framework also provides for the concept of “pre-packaged
schemes”, where the court may, on the application of the company, make an order approving a creditor scheme
of arrangement even though no meeting of creditors (or class thereof) has been ordered or held. This offers
significant time and cost savings for the company. Other recent changes to Singapore’s debt restructuring
regime, such as the introduction of automatic and enhanced moratoriums in support of debt restructuring
applications, have also enhanced Singapore’s legal framework for preventive restructuring. 

13. What is the average success rate after completed
restructuring / insolvency proceedings?

There is no market established “average success rate” as the outcomes and processes regarding restructuring or
insolvency proceedings largely depend on the underlying facts and circumstances of each individual case. 
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1. What is the primary legislation governing insolvency
and restructuring proceedings in your jurisdiction?

The Slovak Insolvency Act (Act No. 7/2005 Coll. as amended) and the European Regulation on Insolvency
Proceedings (2015/848) are the primary sources of legislation governing insolvency and formal restructuring
proceedings in Slovakia. A restructuring of loans or other debts before the opening of insolvency proceedings
against a debtor (i.e. informal restructuring) is not expressly regulated under Slovak law. It is usually based on
contractual arrangements such as standstill agreements or restructuring agreements between the borrower
(debtor) and the bank(s) (creditor(s)). We note that the new EU Directive on preventive restructuring (2019/1023)
has not been implemented into the Slovak legal system yet.

Due to the COVID-19 pandemic, Slovakia introduced the possibility for entrepreneurs with their seat in Slovakia to
apply for temporary protection applicable until 1 October 2020 (with the possibility for the Slovak Government to
extend the application until 31 December 2020), unless terminated earlier by the entrepreneur itself or by the
court. Temporary protection has various statutory effects; in particular it protects the entrepreneur under
temporary protection from creditor bankruptcies, security enforcement or enforcement proceedings, and
enables preferential satisfaction of obligations directly related to the maintenance of operations arising after
temporary protection. 

We will not further elaborate on this temporary measure for the purposes of this questionnaire. Moreover, our
focus is on the insolvency or restructuring of larger businesses as different rules apply to natural persons or small
businesses

2. How are insolvency proceedings or restructuring
proceedings initiated?

Insolvency proceedings are opened on an insolvency petition filed by the insolvent debtor or by its creditor
subject to the existence of legal reasons specified in point 3 below. The petitioner is required to deposit EUR
1,500 to cover insolvency costs (except for some statutory exceptions, e.g. in the case of a filing made by
employees over a likely insolvent employer). The insolvency court examines whether the insolvency criteria are
met and if there are sufficient funds for the debtor to undergo the insolvency process (otherwise, it appoints a
preliminary insolvency administrator); and, if so, confirms the debtor’s insolvency and appoints an insolvency
administrator. 

As an alternative, the debtor’s insolvency (or impeding insolvency) can be resolved by restructuring, which is used
when insolvency proceedings should not lead to the debtor’s liquidation. The debtor or its creditor (with the
debtor’s consent) may file a petition for restructuring if they authorised an insolvency administrator to prepare an
expert opinion on the feasibility of restructuring and such expert opinion supports restructuring. 

3. What are the legal reasons for insolvency in your
country?

The Slovak Insolvency Act regulates the process after the occurrence of insolvency (úpadok) or impeding
insolvency (hroziaci úpadok). It sets out the criteria of two forms of insolvency:

the debtor’s inability to pay its overdue debts (the liquidity test)
over-indebtedness (the balance sheet test).
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The debtor is obliged to file a petition due to over-indebtedness; voluntarily the debtor may also file a petition for
illiquidity or impeding insolvency. A creditor may only file a petition if it can reasonably assume that the illiquidity
test is met.

Illiquidity 

Illiquidity occurs if a debtor is unable to settle at least two monetary obligations held by more than one creditor
for more than 30 days after maturity. All obligations originally belonging to one creditor 90 days prior to the filing
are deemed as one obligation. The details are regulated in the underlying secondary legislation.

Over-indebtedness

Over-indebtedness applies to the debtor obliged to do the accounting if it has more than one creditor and the
value of its obligations exceeds the value of its assets. The valuation is made based on the accounts or expert
opinion, taking into consideration also any positive going concern prognosis.    

Imminent insolvency

Imminent insolvency occurs in particular if the debtor is in crisis in accordance with the Slovak Commercial Code,
i.e. if the ratio of its equity to liabilities is below 8:100. 

4. Which different types of restructuring / insolvency
proceedings exist and what are their characteristics?

Slovak insolvency law recognises the following processes available to debtors (legal entities) in financial
difficulties: 

insolvency (bankruptcy) proceeding pursuant to Part 2 of the Slovak Insolvency Act (konkurz), as a
process leading to the liquidation of the insolvent debtor
formal restructuring (reštrukturalizácia), which enables the debtor’s business to continue.

Insolvency proceeding

The insolvency proceeding has two initial phases: commencement of bankruptcy and declaration of bankruptcy. 

Commencement of bankruptcy

If the insolvency petition meets the formal criteria, the competent court decides within 15 days from the
commencement of bankruptcy having various effects such as:

the debtor is obliged to limit its activities to the ordinary course of business
the security enforcement or enforcement proceedings cannot generally commence or continue 
company liquidation is interrupted, as well as any merger/demerger processes.    
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If there is doubt about the sufficiency of the debtor’s assets, the competent court may appoint a preliminary
insolvency administrator to find out if the debtor has sufficient assets to cover the insolvency costs. Within this
phase, the debtor may pay mature obligations or initiate a restructuring proceeding, resulting in the interruption
or termination of the insolvency proceeding.

Declaration of bankruptcy

If the conditions are met (i.e. the debtor is still insolvent and has sufficient assets), the court declares insolvency
over the debtor and the formal insolvency proceeding starts: the insolvency administrator is appointed and takes
charge of the debtor’s assets, and creditors are asked to register their claims. Further actions in the insolvency
proceeding subsequently aim at selling the debtor’s assets and the collective satisfaction of creditors’ claims. 

Formal restructuring

Restructuring opinion and petition

A restructuring opinion prepared by an insolvency administrator foregoes the formal restructuring proceeding.
This can be initiated by the debtor or a creditor; however, the creditor may do so only if the debtor cooperates
and agrees thereto. If the administrator recommends restructuring, the debtor or creditor (depending on who
asked for the restructuring opinion) can file a restructuring petition.

The restructuring proceeding also has two initial phases: commencement of reorganisation proceeding and
approval of reorganisation. 

Commencement of reorganisation proceeding

The commencement of reorganisation proceeding has similar effects as the commencement of bankruptcy (e.g.
the debtor is obliged to limit its activities to the ordinary course of business). In addition, the other contractual
party may not terminate or withdraw from the contract due to the default or restructuring of the debtor: such
actions or contractual provisions are ineffective.

Approval of reorganisation

If the conditions are met, the court approves the restructuring and the formal restructuring proceeding starts:
the restructuring administrator is appointed, and creditors are asked to register their claims. In contrast to the
insolvency proceeding, the debtor remains in charge of its assets, but its legal acts are subject to approval by the
restructuring administrator in the extent stipulated by the court. Following the general meeting of all creditors
and the creditors’ committee, the restructuring trustee prepares the restructuring plan to be subsequently
approved by the creditors’ committee, the general meeting of all creditors and the court. 

Most court decisions (in particular the ones approving various phases) are published in the Commercial Journal
(available here: https://www.justice.gov.sk/PortalApp/ObchodnyVestnik/Formular/FormulareZverejnene.aspx) as
well as in the Insolvency Register (available here: https://ru.justice.sk/ru-verejnost-
web/pages/searchKonanie.xhtml?query=).

5. Are there several types of creditors and what is the

184 | CMS Expert Guide to restructuring and insolvency law

https://www.justice.gov.sk/PortalApp/ObchodnyVestnik/Formular/FormulareZverejnene.aspx
https://ru.justice.sk/ru-verejnost-web/pages/searchKonanie.xhtml?query=


effect of a difference?

Slovak insolvency law distinguishes between:

“general” (i.e. unsecured and not subordinated) creditors
secured creditors, and 
subordinated creditors (i.e. creditors having subordinated claims in accordance with the Slovak
Commercial Code, holding contractual penalties or being related to the debtor). 

Unsecured creditors are satisfied from the proceeds from the “general” (unsecured) assets of the debtor, while
secured creditors are preferentially satisfied from the proceeds from the assets secured in their favour; in the
extent that a part of the secured claim remains unsatisfied, such part turns into the unsecured claim.
Subordinated creditors can step in only if unsecured creditors are fully satisfied. 

Apart from the above, the Insolvency Act also recognises claims against the insolvency estate, i.e. claims arising
after the declaration of bankruptcy such as expert opinions, accounting services, remuneration of the insolvency
administrator, costs for the management of insolvency estates.  

In the case of the restructuring proceeding, apart from the separate groups for secured, unsecured or
subordinated claims, another separate group shall be created for shareholder claims if shareholders’ rights are
affected by the restructuring plan. A further group shall represent claims not affected by the restructuring plan.

6. Is there any obligation to initiate restructuring /
insolvency proceedings? For whom does this obligation
exist and under what conditions? What are the
consequences if this obligation is violated?

According to the Slovak Insolvency Act, the debtor is obliged to file for an insolvency proceeding within 30 days
since it has learnt, or acting with professional care could have learnt, about its over-indebtedness. This applies to
(a member of) the statutory body of the debtor, as well as to its liquidator and   statutory representative.

The debtor may use the 30-day deadline for eliminating the insolvency and rescuing the company either through
informal restructuring processes or filing for formal restructuring (i.e. engaging a restructuring administrator to
prepare a restructuring opinion). In the case of failure of these attempts, the debtor is obliged to file for the
insolvency proceeding.
If the persons obliged to file an insolvency petition on behalf of the debtor fail to do so in time, they can face
various civil and criminal law risks. 

Firstly, each person can be obliged to pay a contractual penalty in the amount of EUR 12,500 to the insolvency
administrator, unless he/she can secure release from liability. In addition, if the obliged person does not make
the payment or provide sufficient evidence of his/her innocence to the insolvency administrator, the
administrator enforces the payment with the court, whereby the court decision on the payment also qualifies as
the “disqualification court decision”. The disqualification court decision means the disqualification of the
particular person to function as (the member of) the statutory body, supervisory body, procurist or head of
branch for a specific time period (up to 3 years). 
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Secondly, the respective person may be liable for damages to the given creditor for late filing if the creditor is
unable to satisfy its claim within the insolvency. Such damages decision also qualifies as the disqualification
decision.
Thirdly, failure to file for insolvency in time may also trigger criminal liability under the Slovak Criminal Code with
imprisonment of up to 5 years or even 10 years in special cases (e.g. if larger damages were caused or the person
acted with special motive).

7. What are the main duties of the representative bodies
in connection with restructuring / insolvency
proceedings?

In general, the debtor (acting through its representative bodies) is obliged to prevent insolvency and constantly
monitor its financial situation, status of equity and liabilities in order to foresee any eventual imminent insolvency
and take measures to avoid it.

In the case of imminent insolvency, the debtor is obliged to adopt adequate and suitable measures to avoid
insolvency without undue delay. This obligation is similarly regulated in the Slovak Commercial Code, although
details of the measures are not specified. It only sets forth the obligation to convene a general meeting of
shareholders of limited liability companies or joint-stock companies if the loss exceeded, or shall likely exceed,
one third of the registered capital. The representatives are to propose measures to restore the company’s loss
and notify the supervisory board about the situation without undue delay. Otherwise, they could face civil liability
for damages or even criminal liability for late filing.

There is no list of adequate and suitable measures to avoid insolvency. However, it is generally expected that the
representatives of the debtor attempt informal restructuring (negotiations with creditors on some form of debt
restructuring), formal restructuring or optimalisation of the debtor’s activities (e.g. termination/sale of business in
loss), only filing for insolvency in the last instance.

8. Are the representative bodies of a legal entity involved
in restructuring / insolvency proceedings?

In the case of restructuring, the representatives of the debtor have to be formally/informally involved as
restructuring can be made only upon the debtor’s petition or with the debtor’s consent. Moreover, the debtor
remains in charge of its assets, even if certain legal acts are subject to approval by the restructuring
administrator.

The situation is different in the case of an insolvency proceeding. Once the court declares insolvency over the
debtor and the insolvency administrator is appointed, the debtor’s right to administer and dispose of the assets
belonging to the insolvency estate is transferred to the insolvency administrator. The representatives of the
debtor have obligations of disclosure and cooperation to assist the insolvency administrator fulfil its duties. 

The representatives may also be obliged to participate in a general meeting of creditors or a meeting of a
creditors’ committee to respond to queries.

9. What are the main duties of shareholders in
connection with restructuring / insolvency proceedings?
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Shareholders do not have a direct obligation to file for insolvency. In the absence of new management (if new
members are not registered within 60 days from the termination of the old management, either through
resignation or removal), the old management is obliged to file for the cancellation of the company within 30 days.

However, the controlling person/entity (i.e. holding the majority of voting rights) could be held liable for the
insolvency of its controlled entity (debtor) if it significantly contributed to the insolvency of the debtor, unless it
can evidence that it acted with the information and good belief that it acted to the benefit of the debtor. Liability
stands for damages to the creditor of the debtor caused by such insolvency. The rights of the creditor are time-
barred to 1 year.

Also, if the company is in crisis, i.e. insolvent or imminently insolvent, a loan or similar payments from certain
persons/entities (such as shareholders holding at least 5% share) could be deemed as replacing the company’s
own sources, which cannot be repaid while the company is in crisis or if the company would get into crisis as a
result of repayment.

These rules are rather new so details will emerge with the development of case law.

10. Are the shareholders of a company involved in
restructuring / insolvency proceedings?

In general, shareholders have no right to make decisions on assets belonging to the insolvency estate. They can
only register their eventual claims as subordinated claims; all claims of related persons/entities holding at least
5% share on voting rights/registered capital or having a similar level of influence are subordinated.

They can be involved in the restructuring if the restructuring plan proposes changes to shareholders’ rights, sale
of the enterprise or its part, or merger/demerger concerning the debtor. Then, shareholders affected by the
restructuring plan form a separate group and are entitled to vote about it. In certain circumstances, an individual
group can, in principle, be overruled by other groups. 

11. Is a solvent liquidation of the company an alternative
to regular insolvency proceedings?

Generally, it is up to shareholders to decide about further development of the company. However, if the company
is over-indebted, the liquidator is obliged to file an insolvency petition without undue delay, unless the insolvency
was already terminated for insufficiency of assets.

If the company was already insolvent upon the liquidation filing, the representatives could be held liable for late
insolvency filing. 

12. Does a legal framework for preventive restructuring
exist yet?

The current formal restructuring enables the application of restructuring also in the case of imminent insolvency,
even if the EU Directive on preventive restructuring (2019/1023) has not yet been implemented in Slovakia. It is
expected that the new directive will also be accompanied by the reform of the current restructuring, as it is no
longer widely used in practice after the rules became stricter and more unattractive following a series of abuses
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of the process a few years ago.

13. What is the average success rate after completed
restructuring / insolvency proceedings?

The success rate in restructuring is higher than in insolvency, but some restructuring proceedings end up in
insolvency proceedings after some time. 

Insolvency proceedings can last a very long time and be costly, leaving very little satisfaction for creditors
(especially unsecured creditors).
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Restructuring and insolvency law in Slovenia
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1. What is the primary legislation governing insolvency
and restructuring proceedings in your jurisdiction?

The primary legislation governing insolvency and court-sponsored financial restructuring proceedings in Slovenia
is the Financial Operations, Insolvency Proceedings, and Compulsory Dissolution Act (Zakon o finančnem
poslovanju, postopkih zaradi insolventnosti in prisilnem prenehanju, hereinafter “ZFPPIPP”).

There is no special law or regulation governing out-of-court restructuring of financial obligations. There are only
informal guidelines. 

After the start of the financial crisis in 2008 there was a period involving a number of financial restructurings in
Slovenia. Based on that experience and know-how:

in 2011 the Managers’ Association of Slovenia adopted Principles on Restructuring of Corporate Debt 
in 2014 the Bank Association, in cooperation with the Bank of Slovenia and the Ministry of Finance,
prepared Slovenian Principles of the Financial Restructuring of Corporate Debt. 

Out-of-court financial restructuring agreements are purely a result of negotiations and agreement between the
parties. 

2. How are insolvency proceedings or restructuring
proceedings initiated?

All insolvency proceedings and court-sponsored financial restructuring proceedings are initiated based on a
request to the court which can be filed by: 

Compulsory settlement 

an insolvent debtor
a personally liable shareholder, or 
creditors in certain cases.   

Simplified compulsory settlement

an insolvent debtor, or 
a personally liable shareholder.  

Bankruptcy 

an insolvent debtor 
a personally liable shareholder
creditors in certain cases, or 
Public Guarantee, Maintenance and Disability Fund of the Republic of Slovenia, in certain cases.

Court-sponsored financial restructuring proceeding
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a debtor.  

Out-of-court financial restructuring 

can be proposed by any of the involved parties. 

3. What are the legal reasons for insolvency in your
country?

A bankruptcy proceeding is initiated against insolvent debtors. Under ZFPPIPP the company is considered
insolvent if the following reasons exist:

 long-term illiquidity (trajnejša nelikvidnost), i.e. the company is not able to pay its payment obligations
that are due in a longer period of time, and/or
the company is over-indebted (dolgoročna plačilna nesposobnost).

ZFPPIPP defines certain assumptions for a company to be considered insolvent which help to establish or prove
that a company is insolvent. Certain assumptions are considered true unless proven otherwise, and certain
assumptions cannot be contested.

Assumptions that can be contested

Long-term illiquidity 

if a company is late with payment for more than 2 months and with more than 20% of all of its
payment obligations, as shown in its last published balance sheet/annual report, or
if the monies on a company’s bank account do not suffice for payment of its obligations under the writ
of execution or debenture note (izvršnica) in an uninterrupted period of 60 days, or interrupted period
of more than 60 days within a period of 90 days, and such situation exists on the day prior to filing for
bankruptcy, or
if the company has no bank account with Slovenian providers of payment services and has not paid
its payment obligations under the writ of execution in a period of 60 days from when such decision
became final.

Over-indebtedness 

if the value of the company’s assets is lower than the total amount of its obligations
if the loss of the current business year with losses brought forward reached half of the registered
capital and such loss cannot be paid out of the profit brought forward or the provisions.   

Assumptions that cannot be contested

ZFPPIPP defines certain assumptions for a company to be considered insolvent which are considered true and
cannot be contested:
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Long-term illiquidity 

the company is late with payment of employees’ salaries in the amount of a minimum salary for more
than 2 months, or
the company is late with payment of taxes and contributions that need to be paid in respect to
employees’ salaries, and such situation exists on the day prior to filing for bankruptcy.

Pursuant to the intervention measures of the Slovenian state amid the COVID-19 pandemic, an additional
assumption for long-term illiquidity has been introduced that applies until 30 September 2020: 

the company is late with payment of salaries and contributions to employees for more than 1 month
from the time the company received compensation from the state for salaries and contributions of
employees, based on the intervention measures amid the COVID-19 pandemic.

4. Which different types of restructuring / insolvency
proceedings exist and what are their characteristics?

For a company that is insolvent the following insolvency proceedings are available in Slovenia: 

compulsory settlement proceeding
simplified compulsory settlement proceeding
bankruptcy proceeding.   

Prior to insolvency there are two options of restructuring proceedings: a court-sponsored financial restructuring
and an out-of-court financial restructuring.

Insolvency proceedings

Compulsory settlement (postopek prisilne poravnave)

a compulsory settlement proceeding is a proceeding available to already insolvent companies; it can
be proposed even if the bankruptcy proceeding has already been initiated. Once bankruptcy
proceeding starts, there are no longer any restructuring options 
the proceeding is usually proposed by a debtor, though in certain cases it may be proposed by
creditors holding more than 20% of the value of all claims against the debtor
compulsory settlement generally affects all unsecured claims. The company, however, has the
possibility to propose:

restructuring of secured claims as well
restructuring of claims of financial creditors only

the proceeding is led by an insolvency administrator, appointed by a court, who also oversees the
business operations of the debtor during the proceeding 
a proposal for a compulsory settlement proceeding must be substantiated with a combination of one
or more of the restructuring measures necessary for a successful restructuring; these measures may
include: 

financial restructuring measures: principal haircut, maturity extension, and/or interest rate
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reduction
corporate restructuring measures (usually ancillary in nature): a simplified capital reduction,
a capital injection with cash inflow or by way of a D/E swap, a downstream spin-off
operational restructuring measures: divesting non-core assets, operational turnaround, etc.

compulsory settlement requires a vote of 60% of all affected claims. 

Simplified compulsory settlement (poenostavljena prisilna poravnava)

a simplified compulsory settlement is intended for micro-sized companies and self-entrepreneurs
who meet the criteria of micro- or small-sized companies. Some rules of compulsory settlement are
simplified to ensure efficient restructuring of small entities. For example, in this proceeding, no
administrator is appointed, creditors do not register their claims, there is no creditors’ committee and
there is only limited involvement of the court
simplified compulsory settlement requires more than a 50% vote of all creditors. 

Bankruptcy (stečajni postopek)

a bankruptcy proceeding is initiated to enable a court-sponsored dissolution of an insolvent debtor
with the best possible recovery terms for the creditors. After the opening of a bankruptcy proceeding,
creditors’ claims can only be exercised within this proceeding. There is no possibility of the
restructuring of a debtor within a bankruptcy proceeding.

Restructuring proceedings

Court-sponsored financial restructuring (postopek preventivnega prestrukturiranja)

a court-sponsored financial restructuring proceeding is available to debtors who are not insolvent but
are likely to become insolvent within 1 year. If financial creditors holding at least 30% of the value of all
financial claims support the initiation of the proceeding this condition is presumed to be fulfilled 
a statutory stand-still/execution holiday prevails for the entire class of financial creditors during the
time period of the proceeding
the proceeding is led by the debtor
the proceeding is intended for the restructuring of financial claims (secured and unsecured) only;
claims of other creditors (e.g. suppliers) are not affected unless they expressly consent to be part of
the restructuring agreement
the restructuring agreement may contain various restructuring measures, but only the following will
achieve the “cram-down” effect on dissenting creditors: 

principal haircut and/or maturity extension of unsecured financial claims
interest rate reduction and/or maturity extension of secured financial claims (to a
maximum of 5 years) 

other restructuring measures (e.g. D/E swap, principal reduction of secured claims, maturity extension
of secured claims beyond 5 years, haircut and/or maturity extension of claims held by other non-
financial creditors) require explicit the consent of affected creditors
the restructuring agreement must be approved by financial creditors holding at least 75% of the value
of all financial claims (with a separate majority of 75% of all secured financial creditors if the
restructuring agreement affects secured financial claims). 
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Out-of-court financial restructuring 

an out-of-court financial restructuring agreement is purely a result of negotiations and agreement
between the parties. All parties need to consent to the terms of restructuring agreement.

5. Are there several types of creditors and what is the
effect of a difference?

Under ZFPPIPP the types of creditors are: 

preferential (secured) creditors (prednostni upniki) – hold a right to separate satisfaction (prednostna
pravica do poplačila). They are paid before the ordinary creditors (unsecured) from the proceeds of
the debtor’s assets on which they have their security, depending on their rank
creditors with exclusion rights (izločitvena pravica) – have an ownership right on a debtor’s asset and
therefore have the right to exclude this asset from a bankruptcy estate
ordinary creditors – are paid after preferential creditors, in the same rank and in the same share,
depending on the value of the general bankruptcy estate in a bankruptcy proceeding. In a compulsory
settlement proceeding, simplified compulsory settlement proceeding and a court-sponsored financial
restructuring proceeding these creditors may, by law, be more affected than the preferential creditors
(e.g. haircut on principal can be proposed only for unsecured claims)   
subordinated creditors (podrejeni upniki) – are subordinated to preferential and ordinary creditors.

ZFPPIPP also differentiates between financial and non-financial creditors. For example:

court-sponsored financial restructuring is only meant for the restructuring of claims of financial
creditors 
a compulsory settlement proceeding can only be initiated with the intent to restructure financial
claims. 

6. Is there any obligation to initiate restructuring /
insolvency proceedings? For whom does this obligation
exist and under what conditions? What are the
consequences if this obligation is violated?

When a company becomes insolvent, the management of the company must, among other actions: 

submit a report on financial restructuring measures to the supervisory board within 1 month of the
company becoming insolvent. (If there is no supervisory board, the obligation is the same with the
exception of not submitting the report to the supervisory board.) Such report must clarify the
company’s financial position, analyse the causes of insolvency and provide the management’s opinion
as to whether a financial restructuring is more likely than not to succeed, and if so, provide a financial
restructuring plan
file for bankruptcy within 3 business days if the management is of the view that:

the probability of successful financial restructuring is less than 50% (the deadline starts
when the term of 1 month, outlined in the previous item, expires), or 
the shareholders do not approve the capital injection (the deadline starts when the
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shareholders’ meeting is concluded), or
when approved, all the shares have not been registered and paid in time (the deadline
starts when the term for registration and payment of shares expires)

file for a compulsory settlement proceeding within 3 months of the company becoming insolvent if the
probability of a successful restructuring is more than 50%.  

Pursuant to the intervention measures of the Slovenian state amid the COVID-19 pandemic, management does
not need to file for insolvency proceedings until 31 August 2020 if a company has become insolvent due to the
COVID-19 pandemic.

Management, however, will have a duty to file for insolvency within the regular deadline if there are no prospects
for a company to resolve its insolvency. If a bankruptcy proceeding is proposed earlier by a creditor, management
will have 4 months (instead of the usual 2 months) for a financial restructuring to prevent bankruptcy.

Generally, under the Slovenian Companies Act and ZFPPIPP, members of the management board and
supervisory board have a duty to act in the benefit of the company with the diligence of a conscientious and fair-
minded businessperson. They are jointly and severally liable to the company for any damage caused pursuant to
the rules of the Companies Act and ZFPPIPP, unless they can prove they acted with due care and in line with the
business and financial rules and rules of management.

A claim for damages against the management board and supervisory board members can be exercised by
creditors in the case that the company cannot pay their claims, and by a bankruptcy administrator for the benefit
of creditors in a bankruptcy proceeding.

Pursuant to ZFPPIPP, the management and supervisory board can also be sanctioned with a fine ranging from
EUR 2,000-10,000 if they do not follow the steps required by ZFPPIPP when the company becomes insolvent.
In a pre-insolvency situation the management is, pursuant to the rules of the Slovenian Companies Act and
ZFPPIPP, required to initiate a restructuring proceeding in due time and/or implement other restructuring
measures to ensure the company’s solvency.

7. What are the main duties of the representative bodies
in connection with restructuring / insolvency
proceedings?

Once a company becomes insolvent, the management has, in addition to those described under point 6 above
(among others), the following duties:

equal treatment of creditors
to take on no new obligations or make payments on behalf of the company, except for those that are
necessary for regular business operations.

8. Are the representative bodies of a legal entity involved
in restructuring / insolvency proceedings?

in a bankruptcy proceeding, representation of the company is transferred to the bankruptcy
administrator
in a compulsory settlement proceeding, simplified compulsory settlement proceeding, court-
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sponsored financial restructuring or out-of-court financial restructuring, the company is still run by the
existing management, supervised by its supervisory board

in a compulsory settlement proceeding, an administrator is appointed but has only a
limited supervisory role. 

9. What are the main duties of shareholders in
connection with restructuring / insolvency proceedings?

Personally liable shareholders have a right to file for compulsory settlement proceedings and bankruptcy
proceedings. 

After insolvency occurs, authorisations of the shareholders’ meeting are limited to recall and appointment of
members of the management and supervisory board and the passing of certain decisions necessary for
successful restructuring (e.g. if a restructuring plan anticipates a capital injection, etc.).

In a bankruptcy proceeding, shareholders must provide the insolvency administrator with explanations of the
bankruptcy debtor’s transactions and other facts and circumstances relevant to the bankruptcy proceeding and
for preparing financial statements.

10. Are the shareholders of a company involved in
restructuring / insolvency proceedings?

For certain restructuring measures, the shareholders’ involvement is needed (for example, if there are any
demands of creditors to shareholders such us capital injection or converting shareholder loans to equity; or any
decision of shareholders is required for implementing  restructuring measures, or when shareholder loans are
also being restructured). 

In a bankruptcy proceeding, the shareholders’ involvement is limited to their duty to provide the bankruptcy
administrator with certain information relevant to the proceeding.

11. Is a solvent liquidation of the company an alternative
to regular insolvency proceedings?

A solvent liquidation may be an alternative to an insolvency proceeding, but only if an insolvent company can
become solvent (by way of capital injection, for example) first. Solvent liquidation can only be initiated if the
company is solvent.

12. Does a legal framework for preventive restructuring
exist yet?

Yes, preventive (court-sponsored) restructuring is regulated in Chapter 2.3 of ZFPPIPP.

13. What is the average success rate after completed
restructuring / insolvency proceedings?
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According to publicly available data, the following success rates apply:

Compulsory settlement proceeding

ordinary claims: approximately 30-40% with payment deferral of 4-6 years 
claims with rights to separate satisfaction: 100% with payment deferral of 4-6 years.

Simplified compulsory settlement proceeding 

ordinary claims: approximately 30-50% with payment deferral of 4-5 years
claims with rights to separate satisfaction: 100% with payment deferral of 4-5 years.

Bankruptcy proceeding

ordinary claims: below 10%
claims with rights to separate satisfaction: approximately 20%.  

For court-sponsored restructuring there is no publicly available data since master financial restructuring
agreements are commercially confidential.
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Restructuring and insolvency law in Spain
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1. What is the primary legislation governing insolvency
and restructuring proceedings in your jurisdiction?

The Insolvency Act (22/2003) – to be replaced by its Consolidated text on 1 September 2020 – is the primary
legislation governing insolvency proceedings in Spain. In addition, although temporary, Royal Decree Law 16/2020
published on 28 April 2020 affects regulations of an insolvency and restructuring nature and will do so for the
next few years.

Pre-insolvency restructuring proceedings are also regulated to a degree by the Insolvency Act. However,
restructuring proceedings are generally governed by ordinary legislation.

2. How are insolvency proceedings or restructuring
proceedings initiated?

Insolvency proceedings are initiated by petition to the Court. Such petitions can be filed either by the insolvent
debtor – voluntary – or by a creditor or other legitimate party –compulsory – and must be based on the existence
of a reason for the instigation of the insolvency proceeding. The case for a third party to file for a compulsory
insolvency proceeding must be based on one of the facts set out in the Insolvency Act.

Pre-insolvency restructuring proceedings are usually initiated by the debtor contacting its creditors, as they aim at
improving its financial situation. Once negotiations have started, the debtor must inform the Court.

3. What are the legal reasons for insolvency in your
country?

The Insolvency Act establishes the following reasons for initiating insolvency proceedings: current insolvency and
imminent insolvency. While a debtor’s petition for the instigation of insolvency proceedings can be based on
either of these two reasons, a creditor’s petition cannot be based on imminent insolvency. 

Current insolvency 

Current insolvency occurs if a debtor is unable to meet its due payment obligations. It is understood that this will
be the case if the debtor has stopped making regular payments. The Spanish Insolvency Act also sets out the
following cases under which the debtor is presumed to be aware of its insolvency:

general suspension of the debtor’s current payment obligations 
the existence of seizures or pending foreclosures with an overall effect on the debtor’s aggregate
assets
unlawful removal or hasty or ruinous liquidation of the assets by the debtor, and
generalised breach of obligations of any of the following types:

payment of tax obligations during the 3 months prior to applying for insolvency
payment of Social Security contributions and other joint collection items during the same
period, and
payment of salaries, compensation and other remuneration arising from the relevant
employment relationships, relating to the last 3 monthly payments.
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Furthermore, insolvency is also presumed when a creditor requires the debtor to satisfy a debt and the debtor
fails to comply.

Imminent insolvency 

Imminent insolvency means that it is more likely than not that the debtor will not be able to meet its due
payment obligations in the near future. In order to prove imminent illiquidity the debtor needs to present a
liquidity plan showing a lack of liquidity. Only the debtor may make use of imminent illiquidity as a reason to apply
for insolvency as a restructuring measure.

4. Which different types of restructuring / insolvency
proceedings exist and what are their characteristics?

Once the Insolvency Court has decided to open insolvency proceedings specifying the types explained below, the
right to manage and dispose of the debtor’s assets is transferred to an insolvency administrator who gains full
control over the debtor’s business and assets. Enforcement/foreclosure actions remain suspended. Ongoing
litigation is automatically suspended but may be continued by the insolvency administrator if appropriate for the
insolvency estate. The insolvency administrator will continue the business operations of the debtor if reasonable
and possible, or wind up the company. The insolvency administrator is obliged to assert and enforce claims of the
debtor. The insolvency administrator is bound to aim for the best possible realisation in the interest of the
creditors.

Once the proceeding has been initiated, the Spanish Insolvency Act establishes some stages that will be followed
during the insolvency proceeding: 

Common stage
Agreement stage
Liquidation stage
Qualification stage.   

These stages are in turn divided into six sections.

Alternatively, as mentioned above, the types of proceedings can be classified as follows:

Restructuring (pre-insolvency) proceedings

Regulated in Article 5 bis of the Spanish Insolvency Act:

refinancing agreements with the effects provided for in the Act 
out-of-court payment agreements – these agreements are intended mainly for natural persons, and 
proposal for an early creditors’ agreement.  

The above are intended to reach an agreement that will prevent the company from having to file for insolvency.

202 | CMS Expert Guide to restructuring and insolvency law



Insolvency proceedings

Categorised by the requesting party or number of creditors:

Voluntary insolvency proceeding – the most common proceeding in which an insolvency administrator
is normally appointed in the form of intervention
Compulsory insolvency proceedings – the Court often appoints an insolvency administrator in the form
of suspension, which may lead to the opening of the last stage of the proceedings in which the liability
of the debtor is examined
Ordinary insolvency proceedings – in which the regular formalities set out in the Act will be followed
Simplified insolvency proceedings – halves all terms to be met in the process when the following
circumstances are present:

the list submitted by the debtor includes less than 50 creditors
the initial estimate of liabilities does not exceed EUR 5 million, and 
the valuation of the assets and rights does not exceed EUR 5 million 
other events specified by the Spanish Insolvency Act.  

5. Are there several types of creditors and what is the
effect of a difference?

Given that one creditor can be the holder of several claims, the Insolvency Act distinguishes between claims: 

insolvency claims arising from debts prior to the declaration of insolvency
claims against the insolvency estate referring to credits to which the law grants this classification or
derived from debts that arise after the declaration of the insolvency. 

The claims against the insolvency estate must be paid as they become due.

Within this distinction, there is also another sub-division between insolvency claims: 

claims with special privilege – may be satisfied partly or in full by the proceeds of their privilege
claims with general privilege – will be satisfied once the assets with special privilege are liquidated
subordinated claims – will be satisfied last once the other claims have been paid, and
ordinary claims – will be satisfied once the privileged claims are paid. 

These last types of claims will depend on whether they are secured and who the holders are.

6. Is there any obligation to initiate restructuring /
insolvency proceedings? For whom does this obligation
exist and under what conditions? What are the
consequences if this obligation is violated?

Article 5 of the Insolvency Act sets out an obligation to file for the instigation of insolvency proceedings in the
occurrence of insolvency (see point 3 above). This obligation, regarding Article 3, falls on the representative
bodies of the company.
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The obligation arises from the moment the representative bodies/directors are aware, or should be aware, of the
insolvency of the company (see point 3 above).

In the event of a pre-insolvency restructuring proceeding that ends up in an insolvency proceeding, the period
increases up to 6 months. 

If the representatives fail to file for insolvency in time, they face several risks such as disqualification from
administering other people’s property from 2 to 15 years, and the loss of any recovery right against the insolvent
company or to cover the liquidation deficit. Each representative can be held personally liable for damages
resulting from a late filing of an application for insolvency. Furthermore, the liability extends not only to the
current representative bodies, but also to those in place during the 2 years prior to the declaration of insolvency.

There is no obligation to initiate a pre-insolvency restructuring proceeding; this falls on the representative bodies
of the company.

7. What are the main duties of the representative bodies
in connection with restructuring / insolvency
proceedings?

In general, the law requires that representative bodies are fully aware of the financial situation of the company at
all times, especially during financial difficulties. They must undertake reasonable efforts to overcome the reasons
for insolvency, e.g. by pursuing restructuring measures with immediate effect.

The representative bodies of a company have the duty to supervise the existence of a reason for insolvency to
ensure that a petition for the institution of insolvency proceedings is filed in due time (see point 6 above).

The directors’ failure to comply with the legal obligation to apply for the declaration of insolvency may
subsequently lead to liability in the insolvency proceedings (see above).

Once insolvency proceedings have been declared, the representative bodies have the obligation to collaborate
with the insolvency administrator.

Furthermore, the representative bodies have to ensure that the company is able to fulfil the obligations that they
conclude on its behalf. If they enter into agreements in awareness of the fact that the company will probably not
be able to fulfil them and without informing the other party about the financial difficulties, they risk being held
personally liable for any damages. 

8. Are the representative bodies of a legal entity involved
in restructuring / insolvency proceedings?

An insolvency administrator is appointed in the court order that opens the insolvency proceedings. In this order,
the judge can decide whether to intervene or suspend the representative bodies of the company. From that
moment on, the debtor’s right to administer and dispose of assets belonging to the insolvency estate is
transferred to the insolvency administrator, except in the case of intervention when the representative bodies of
the company still retain some of their powers to administer the company and continue to operate under the
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supervision/approval of the insolvency administrator.

However, in both scenarios the representative bodies have duties of disclosure and cooperation in order to
assist the insolvency administrator with the fulfilment of its duties.

In pre-insolvency restructuring proceedings, it is usually the debtor who conducts the negotiations and it is the
representative bodies of a company that notify the court of the outcome. In addition, in out-of-court payment
agreements, an insolvency mediator is appointed to conduct the negotiations.

9. What are the main duties of shareholders in
connection with restructuring / insolvency proceedings?

Shareholders are under no direct obligation to comply with the duty to file for insolvency (see above). However, if
a company has no management, e.g. because all managing directors have resigned or been removed by the
shareholders, each shareholder is responsible for the duty to file for insolvency. Also, the Spanish Insolvency Act
legitimates shareholders filing a petition when they are liable for the debts of the company.

Personal liability of shareholders may arise if they refuse to capitalise or are de facto administrators. However, the
legal hurdles for such liability are rather high. 

10. Are the shareholders of a company involved in
restructuring / insolvency proceedings?

In general, shareholders have no right to make decisions on assets belonging to the insolvency estate. The
shareholders can cooperate with the management of the debtor, especially in the event of intervention.

Shareholders can be involved in the restructuring process of a company when an insolvency plan is drawn up.
This is a type of overall settlement with the creditors which allows for the most varied of provisions, such as
determining satisfaction quotas for certain groups of creditors. 

11. Is a solvent liquidation of the company an alternative
to regular insolvency proceedings?

The decision between dissolving a company and filing for insolvency shall be based on whether the company is
only affected by grounds for dissolution, or is also insolvent/soon to be insolvent.

If it is confirmed that there are grounds for dissolution, the directors shall comply with the obligation to call a
shareholders’ meeting on the decision to dissolve the company in order to avoid the liability described above.
Should insolvency arise after the company is dissolved, the obligation to file a petition for insolvency will fall to the
appointed liquidator.

Depending on the result of the relevant analysis based on the current and imminent financial status of the
company, the directors should either file a petition for insolvency or bring to the shareholders the decision to
dissolve the company and start the relevant winding-up process. Should the directors adopt the decision to file a
petition for insolvency, said petition shall be filed before the Commercial Court of the district where the debtor’s
registered office is located.
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Therefore, dissolving a company is not a real alternative to insolvency proceedings.

12. Does a legal framework for preventive restructuring
exist yet?

The current regulation is the one set out in the Spanish Insolvency Act, Article 5 bis. However, the implementation
of Directive (EU) 2019/1023 of the European Parliament and of the Council of 20 June 2019 on preventive
restructuring frameworks, on discharge of debt and disqualifications, is still pending.

13. What is the average success rate after completed
restructuring / insolvency proceedings?

Creditors have to register their claims against a debtor in the list of creditors and have to trust that the insolvency
assets are sufficient for proportional satisfaction. 

Unfortunately, according to information provided by Axesor’s Cabinet of Economic Studies, only around 6% of
companies are able to pay the due claim amounts to their creditors and continue with the activity of the
company.
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Restructuring and insolvency law in Switzerland
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1. What is the primary legislation governing insolvency
and restructuring proceedings in your jurisdiction?

The Debt Enforcement and Bankruptcy Act (Bundesgesetz über Schuldbetreibung und Konkurs) is the primary
source of legislation governing insolvency proceedings in Switzerland. Further laws such as, among others, the
Swiss Code of Obligation (Schweizerisches Obligationenrecht) contain additional insolvency- and restructuring-
related provisions.

As Switzerland is not an EU member state, the European Regulation on Insolvency Proceedings (2015/848) is –
from a Swiss perspective – neither applicable to insolvency proceedings initiated in Switzerland nor to the
recognition of insolvency proceedings initiated abroad. 

As far as the effects of foreign insolvency proceedings on Swiss territory are concerned, the Private International
Law Act (Bundesgesetz über das Internationale Privatrecht) applies.

2. How are insolvency proceedings or restructuring
proceedings initiated?

A creditor may file a request for debt collection. In the event the debt is not paid following the request for debt
collection, and a potential opposition filed by the debtor is lifted by the court, the creditor is entitled to request
the opening of insolvency proceedings with the competent court. In addition, a creditor may request the initiation
of insolvency proceedings without prior debt collection proceedings under certain circumstances including,
among others, if the debtor has ceased payments. 

The debtor may initiate insolvency proceedings by declaring either its over-indebtedness or its illiquidity with the
competent court. 

Moratorium proceedings are initiated with the competent court upon request by the debtor or a creditor. 

3. What are the legal reasons for insolvency in your
country?

A creditor may request the initiation of insolvency proceedings without prior debt collection proceedings under
certain circumstances including, among others, if the debtor has ceased payments. However in the majority of
cases, prior to a creditor’s request for the initiation of insolvency proceedings, debt collection proceedings are
pursued without receiving any proceeds. If the creditor’s claim is not satisfied by the debtor following the
initiation of debt collection proceedings and the statutory prerequisites are fulfilled, the creditor may request the
opening of insolvency proceedings with the competent court. 

The debtor may request the initiation of insolvency proceedings based on its over-indebtedness or illiquidity. 

The law does not require a specific legal reason for a debtor’s request for the granting of moratorium
proceedings and a (provisional) moratorium is granted unless there is clearly no prospect of a restructuring. The
debtor should initiate moratorium proceedings as early as possible, since the chances for a successful
restructuring increase if proceedings are initiated at an early stage. However, the court may not grant a
moratorium based on a request that is filed by the debtor with malicious intent (for example if the debtor is not
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financially distressed and the request for the granting of moratorium proceedings is filed with the sole purpose to
optimise the debtor’s financial situation to the detriment of the creditors). 

A creditor that is entitled to request the initiation of insolvency proceedings may also request the granting of
moratorium proceedings. However, creditors’ requests for the granting of moratorium proceedings have hardly
any practical relevance.

4. Which different types of restructuring / insolvency
proceedings exist and what are their characteristics?

Swiss law provides for insolvency and moratorium proceedings.

Insolvency proceedings

The aim of insolvency proceedings is the liquidation of the debtor/company. 
Upon the opening of insolvency proceedings, the insolvency administration will draw up an inventory of the
assets belonging to the insolvency estate. In the event the inventory reveals that the insolvency estate contains
sufficient assets to cover the costs of insolvency proceedings, and in particular depending on the amount of
assets and the circumstances, the insolvency administration will either opt for ordinary or summary insolvency
proceedings. A call to creditors for filing claims is publicly announced. 

The insolvency administration draws up the schedule of claims, which may be subject to actions by creditors. As
soon as the schedule of claims is final, the distribution plan is drawn up, which reveals the proportion and
resulting net proceeds for each admitted claim, followed by the distribution of the proceeds and the issuance of
the certificates of shortfall.

The opening of insolvency proceedings has, among others, the following effects: 

the debtor’s right of disposal is transferred to the insolvency administration
all obligations of the company/debtor become due, with the exception of those which are secured by
mortgages on its real estate, and
claims which are not for a sum of money are, as a principle, converted into a monetary claim of
corresponding value. 

However, the opening of insolvency proceedings does not result in the de lege termination of continuous
obligation contracts and the insolvency administration may opt for a fulfilment of contractual obligations.

Moratorium proceedings

Moratorium proceedings aim at the restructuring of the debtor, or at least the rescue of a profitable operating
part of the debtor.

Moratorium proceedings start with a provisional moratorium and may be followed by a final moratorium. 

Provisional moratorium
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The provisional moratorium aims to clarify whether there is a prospect of restructuring or the conclusion of a
composition agreement. Accordingly, as a principle, following the granting of a provisional moratorium, a
commissioner is appointed to assess the feasibility of the debtor’s restructuring or the conclusion of a
composition agreement.

The granting of a provisional (and a final) moratorium has, among others, the following effects:

enforcement proceedings can neither be initiated nor continued
civil court proceedings in which the company is a party are, as a principle, stayed
limitation and forfeiture periods stand still, and
no applications for freezing of assets may be granted.

Depending on the developments during the provisional moratorium and the outcome of the analysis of the
debtor’s financial situation, before the expiry of the provisional moratorium, the commissioner requests either
the granting of a final moratorium or the opening of insolvency proceedings. The commissioner will opt for the
request to open insolvency proceedings if it comes to the conclusion that there is no prospect of debt
restructuring or the conclusion of a composition agreement. In the event the restructuring of the debtor is
successful before the expiry of the provisional or final moratorium, the court revokes the moratorium.

Final moratorium

The final moratorium aims at the restructuring of the company or the conclusion of a composition agreement.
The law provides for two types of composition agreements:

an ordinary composition agreement is an agreement under which the creditors in particular waive
parts of their claims; the conclusion and approval of an ordinary composition agreement leads to the
restructuring of the debtor
by way of a composition agreement with the assignment of assets, creditors are granted the right to
dispose of the debtor’s assets, or such assets are assigned in whole or in part to a third party. The
conclusion and approval of a composition agreement with the assignment of assets leads to the full or
partial liquidation of the debtor’s assets.

5. Are there several types of creditors and what is the
effect of a difference?

Swiss law differentiates between:

creditors of claims secured by a pledge
creditors of preferential claims, i.e. either: 

first class claims (such as, among others, wage claims), or 
second class claims (such as, among others, social security claims)

creditors of non-preferential claims (so-called third class claims), and
creditors of subordinated claims.

Creditors of claims secured by a pledge are satisfied by the proceeds of the pledge. If the proceeds of the pledge
are not sufficient to fully cover the creditor’s claim, the uncovered claim remains a first, second or third class
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claim, depending on the type of claim. 

Second class claims only receive proceeds if all preceding first class claims are fully covered. The same
mechanism applies with regard to third class claims, which accordingly only receive a dividend if all preceding first
and second class claims are fully covered. Creditors of subordinated claims would only receive coverage in the
event all preceding claims are fully satisfied, which is hardly ever the case.

6. Is there any obligation to initiate restructuring /
insolvency proceedings? For whom does this obligation
exist and under what conditions? What are the
consequences if this obligation is violated?

With regard to corporations, where there is good cause to suspect the debtor’s over-indebtedness, an interim
balance must be drawn up and submitted to a licensed auditor for examination. If such interim balance sheet
shows that the claims of the debtor’s creditors are no longer covered by its assets, based on neither going
concern nor liquidation values, the debtor’s board of directors must notify the court. Such notification leads, as a
principle, to the opening of insolvency proceedings over the debtor.

According to doctrine and jurisprudence, following the detection of the debtor’s over-indebtedness, the board of
directors is given 4 to 6 weeks to consider and implement restructuring measures. In the event that the board of
directors comes to the conclusion that restructuring measures will not be expedient, the court must be notified
by 4 to 6 weeks at the latest after the over-indebtedness was detected. However, the board of directors is obliged
to notify the court immediately if from the outset there is no chance for the debtor’s restructuring.

Contrary to the laws of other countries, a debtor’s illiquidity does not trigger, as a principle, the board of directors’
duty to notify the court. However, if insufficient liquidity makes it unlikely that the debtor will be able to continue
its operations for the upcoming 12 months, the board of directors is not allowed to further draw the balance
sheet based on going concern values, but is required to apply liquidation values. In the majority of cases, the
change to liquidation values causes a detrimental loss of values, which will eventually result in the debtor’s over-
indebtedness. 

The board of directors and all persons engaged in the management of the debtor are liable to both shareholders
and creditors for any losses or damage arising from an intentional or negligent breach of their duties. Thus, delay
in the notification of a debtor’s over-indebtedness to the court may lead to the liability of the board of directors
(and management) for the damage that occurred as a result of the delay.

In addition, delayed notification may also lead to criminal charges for mismanagement. The Swiss Criminal Code
provides for further criminal offences. 

Board members remain liable for certain contributions to social security institutions and tax payments should the
company, due to insolvency, not be able to make such payments.

In the event of a capital loss, restructuring measures must be proposed by the board of directors to the
shareholders’ meeting without delay. A capital loss is given if (besides the liabilities) 50% of the share capital and
the statutory reserves are no longer covered by assets.
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7. What are the main duties of the representative bodies
in connection with restructuring / insolvency
proceedings?

In the event of a capital loss, restructuring measures must be proposed by the board of directors to the
shareholders’ meeting without delay (cf. also in detail the answer to point 6 above). 

Where there is good cause to suspect the company’s over-indebtedness, an interim balance sheet must be
drawn up and submitted to a licensed auditor for examination. If such interim balance sheet shows that the
claims of the company’s creditors are no longer covered by its assets, based on neither going concern nor
liquidation values, the board of directors must notify the judge, i.e. deposit the balance sheet at the competent
court, which leads, as a principle, to the opening of bankruptcy proceedings (cf. also in detail the answer to point
6 above).

8. Are the representative bodies of a legal entity involved
in restructuring / insolvency proceedings?

The representative bodies of a legal entity have a duty of disclosure and information to the bankruptcy
administration. 
After insolvency proceedings are initiated, the debtor’s board of directors and management are no longer entitled
to represent or act for the company. Accordingly, these persons and their representation power vis-à-vis the
company are deleted from the commercial register.

In moratorium proceedings, the court granting the moratorium decides on whether and to which extent the
board of directors and management remain competent to represent and act for the debtor. As a principle, the
debtor’s board of directors and management continue the business activities under the supervision of the
commissioner. For some actions, the board of directors and management require the approval of the
commissioner and/or the court. The court may, however, direct that additional acts shall require the
commissioner’s consent in order to be legally valid, or even authorise the commissioner to take over
management of the debtor. 

9. What are the main duties of shareholders in
connection with restructuring / insolvency proceedings?

Shareholders do not have any duties in connection with insolvency proceedings.

If, during moratorium proceedings, an ordinary composition agreement (cf. also in detail the answer to point 4
above) is concluded and approved, the shareholders are obliged to provide an adequate contribution to the
restructuring of the company.

10. Are the shareholders of a company involved in
restructuring / insolvency proceedings?

Prior to the initiation of insolvency proceedings, the debtor’s shareholders must approve if the company files for
insolvency based on its illiquidity. However, the shareholders are not involved in the insolvency proceedings over
the company.
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In moratorium proceedings the shareholders may be involved on several levels: 

as long as the debtor’s power of disposal is neither restricted nor its power of management
withdrawn, the debtor remains responsible for the decision on the sale of the company, respectively
its profitable operating part. Accordingly, the general meeting of shareholders decides on the sale. (If
fixed assets are sold, the sale requires further approval by the court.)
the law provides for the possibility that a moratorium dividend consists of shares or membership
rights in the debtor. If existing shares or membership rights in the debtor are transferred to the
creditors, the shareholders of the shares to be transferred are involved in such transfer 
in the event of the conclusion and approval of an ordinary composition agreement, the shareholders
are obliged to provide an adequate contribution to the restructuring of the company. 

11. Is a solvent liquidation of the company an alternative
to regular insolvency proceedings?

A company may only be liquidated by a solvent liquidation when the company has sufficient assets to cover all of
the company’s (acknowledged) liabilities. In the event over-indebtedness is detected during the solvent liquidation
of the company, the liquidator has the duty to notify the court, which opens insolvency proceedings over the
company. 

12. Does a legal framework for preventive restructuring
exist yet?

Swiss law does not provide for a legal framework for preventive restructuring. However, judicial moratorium
proceedings as foreseen by the Debt Enforcement and Bankruptcy Act aim at the restructuring of the debtor,
and the respective provisions in many aspects contain similar regulations and mechanisms as provided by the
Directive on Preventive Restructuring Frameworks (2017/1132).

13. What is the average success rate after completed
restructuring / insolvency proceedings?

The creditors have to register their claims against the debtor with the insolvency administrator (in insolvency
proceedings) or the commissioner (in moratorium proceedings). In insolvency proceedings, the average dividend
amounts to 1-10%, whereas in moratorium proceedings, the average dividend is in the range of 10-25%.
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Restructuring and insolvency law in Ukraine
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1. What is the primary legislation governing insolvency
and restructuring proceedings in your jurisdiction?

The primary legislative acts governing insolvency and restructuring proceedings in Ukraine are the Code of
Ukraine on Bankruptcy Proceedings No. 2597-VIII, dated 18 October 2018, which became effective on 21 October
2019 (the “Bankruptcy Code”), and the Law of Ukraine “On Financial Restructuring” No. 1414-VIII, dated 14 June
2016 (the “Restructuring Law”), as amended. Restructuring proceedings outside of insolvency proceedings are
basically directed by the regular civil, security, corporate and labour law regulations.

2. How are insolvency proceedings or restructuring
proceedings initiated?

Insolvency Proceedings

In Ukraine, there are two types of insolvency proceedings, namely corporate and consumer (see more under
point 4). Under the Bankruptcy Code, corporate insolvency proceedings can be initiated by a debtor or any
creditor through filing an application to a commercial court. In respect of consumer insolvency, the Bankruptcy
Code allows these proceedings to be initiated only by a debtor. The debtor has to apply with a respective
application to a commercial court. 

Restructuring Proceedings

Financial restructuring

Financial restructuring proceedings may be commenced only by a debtor. These proceedings may be initiated by
any legal entity that has a debt to at least one financial institution. State enterprises with a special status (kazenni
pidpryiemstva) and financial institutions cannot act as debtors under the Restructuring Law. To be eligible to
initiate voluntary financial restructuring, a debtor should be in a critical financial condition (i.e. unable to perform
its liabilities towards creditors as they fall due), but its business must be recognised as potentially viable by an
independent auditor selected by the creditors. The debtor has the right to select any of its creditors to
participate in the voluntary financial restructuring, one of which should in any case be a financial institution.
Voluntary financial restructuring will be possible provided it is agreed by financial institutions holding at least 50%
of the financial institutions’ claims (excluding the claims of financial institutions that are the debtor’s related
parties). 

Pre-bankruptcy restructuring

The Bankruptcy Code provides for a possibility to commence pre-bankruptcy restructuring proceedings which are
considered an out-of-court and out-of-bankruptcy settlement. Only a debtor (based on the decision of the
founders (participants, shareholders)), but not the creditors, has a right to initiate pre-bankruptcy restructuring
proceedings. No specific conditions are provided in law for starting this procedure. At the same time, while
restructuring negotiations take place on a voluntary basis between the parties, parties have to apply to court to
approve the restructuring plan in order for such restructuring plan to be enforceable against third parties
(although still with some limitations). If the court finds that the restructuring plan does not meet the
requirements of the Bankruptcy Code (e.g. the amounts, procedure and terms of repayment of the creditors’
claims or scope of the trustee’s powers were not indicated in it), the initiation of pre-bankruptcy restructuring
proceedings will not be approved. Thus, notwithstanding the “out-of-court” nature, pre-bankruptcy restructuring
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proceedings still require the court’s involvement.  

Other restructuring proceedings/techniques

A debtor and its creditors may agree on a different restructuring procedure. However, in case bankruptcy
commences before the agreement on voluntary restructuring is reached, the parties will most likely not be able
to complete such restructuring. In any event, such arrangements are not exempt from the clawback and cherry-
picking bankruptcy rules. The specific terms of such arrangements would bind the parties to the arrangement
only.

3. What are the legal reasons for insolvency in your
country?

Corporate insolvency

Corporate insolvency proceedings can be initiated if there are outstanding claims whose fulfilment term is due
and which a debtor is unable to satisfy, or if there is a risk of the debtor’s insolvency. The Bankruptcy Code neither
specifies the time frame for the claims to be overdue nor provides any requirements for the amounts of such
claims. Moreover, there is no obligation for the creditor to prove the existence of other creditors having past due
receivables against the debtor. The court has discretion to commence insolvency proceedings based on the
documents and/or evidence provided by the debtor/creditor while applying to the commercial court to the extent
they evidence that a debtor cannot pay its debts. 

Consumer insolvency

The Bankruptcy Code allows the debtor to apply to a commercial court to start consumer insolvency proceedings
if at least one of the following conditions is in place:

the value of the debtor’s overdue obligations exceeds 30 times the minimum wage
during state enforcement proceedings (e.g. enforcing a court decision against the debtor), it has been
determined that the debtor has no assets against which creditors can enforce their claims
for the last 2 months prior to bankruptcy filing, the debtor failed to pay at least 50% of the monthly
amount due under loans or other scheduled payments
the risk of insolvency exists (e.g. where the satisfaction of claims towards one or several creditors may
cause a debtor’s inability to satisfy the claims of other creditors in full).

4. Which different types of restructuring / insolvency
proceedings exist and what are their characteristics?

Corporate insolvency

If the commercial court accepts the bankruptcy application and commences proceedings, notice of the same is
published on the website of Ukrainian Judiciary (https://supreme.court.gov.ua/supreme/pro_sud/og_pov/). Within
30 days of publication, creditors must register their claims with the insolvency officer. Creditors should monitor
the website for such notices to protect their full set of rights during all stages of insolvency proceedings.
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The moment that corporate insolvency proceedings begin, it is declared that:

creditors’ claims can be satisfied only within the framework of the insolvency proceedings
the debtor’s property can be seized only by the commercial court, and previously existing seizures
may be cancelled by the court
penalties, fines and interest being charged on the debts cease to accrue
a moratorium is imposed on the satisfaction of the creditors’ claims
owners’ (shareholders’/participants’) corporate rights could be realised complying with restrictions
established by the Bankruptcy Code
decision or reorganisation or liquidation of the debtor can be made only in accordance with the
Bankruptcy Code.

There are three stages which may apply during the bankruptcy proceedings depending on the debtor’s
circumstances:

asset management
sanation (i.e. rehabilitation)
liquidation.

Asset management

Asset management is broadly analogous to receivership in other jurisdictions. To secure the creditors’ property
interests, the commercial court introduces asset management over the debtor’s property. An asset manager is
appointed and conducts an analysis of the debtor’s financial state and all claims filed against it. The asset
manager then implements measures to supervise and control the debtor’s property by restricting the debtor’s
right to dispose of its assets. During asset management, the commercial court approves a list of creditors and
their demands as well as the composition of the committee of creditors.

Asset management lasts up to 170 days from the date the commercial court starts insolvency proceedings.
Depending on its results, the asset management stage may be followed by:

sanation (rehabilitation)
liquidation, or
a return to solvency, payment of debts by the debtor, and termination of the insolvency proceedings. 

Normally, it is up to the creditors to decide which stage of procedure is appropriate in each case. If there is a
chance to restore the debtor’s solvency and satisfy the claims of all creditors, the parties may decide to proceed
with sanation (rehabilitation). However, if sanation (rehabilitation) does not seem to be realistic and fruitful for the
creditors, then liquidation should be implemented.

Sanation (rehabilitation)

Sanation is broadly analogous to a rehabilitation procedure in other jurisdictions and includes a system of
measures aimed at restoring the debtor’s solvency and discharging its outstanding debts. The commercial court
starts the sanation procedure at the request of the committee of creditors. It may include measures such as
refinancing, rescheduling of debt payments, restructuring of the debtor or its business, closure of unprofitable
manufacturing facilities, sale of the debtor’s property, employee lay-offs, etc.
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During sanation, the debtor’s directors are suspended and its governing bodies are dissolved. All powers are
transferred to a certified sanation manager. The Bankruptcy Code does not limit the term of the sanation period,
enabling parties to implement long-term restructuring programmes and restore the debtor’s solvency.

Sanation is followed by:

liquidation, or
a return to solvency, payment of debts by the debtor, and termination of the insolvency proceedings.

Liquidation

Liquidation begins when the commercial court declares the debtor insolvent. Insolvency occurs if:

no settlements have been made with creditors within the timeframe envisaged by the sanation plan
and the committee of creditors has not filed a petition to extend it, or
funds from the sale of the debtor’s property during the sanation period do not satisfy all the demands
of creditors.

The liquidation procedure focuses on realising and distributing the debtor’s assets. A standard liquidation
procedure may not exceed 12 months. Overall, the winding up of the debtor is organised and carried out by a
liquidator (or a liquidation commission) appointed by the court.

The commercial court may terminate bankruptcy proceedings, in particular, when:

the debtor has completely discharged all its liabilities to its creditors
the court approves the sanation manager’s report certifying that all the demands of registered
creditors have been satisfied and the debtor has returned to solvency, or
the court approves the liquidator’s report certifying that the claims of registered creditors have been
discharged.

Note that the Bankruptcy Code does not contain provisions for amicable settlements. These provisions were
intentionally deleted in order to emphasise the sanation procedure.

Consumer insolvency

If the commercial court accepts the bankruptcy application and commences proceedings, notice of the same is
published on the website of Ukrainian Judiciary (https://supreme.court.gov.ua/supreme/pro_sud/og_pov/). Within
30 days of publication, creditors must register their claims with the insolvency officer. Creditors should monitor
the website for such notices to protect their full set of rights during all stages of insolvency proceedings.

The moment that insolvency proceedings begin, it is declared that:

claims of secured and unsecured creditors (see point 5) can be satisfied only within the framework of
the insolvency proceedings
the debtor’s property can be seized only by the commercial court, and previously existing seizures
may be cancelled by the court
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penalties, fines and interest being charged on the debts cease to accrue
a moratorium is imposed on the satisfaction of the creditors’ claims
all monetary obligations of the debtor are considered due immediately, and
any alienation and disposal of the debtor’s property can be carried out solely in accordance with the
Bankruptcy Code.   

Preliminary hearing

No later than 60 days from the start of insolvency proceedings, a preliminary hearing should be conducted. The
commercial court requires the restructuring manager to arrange a meeting of creditors to consider a
restructuring plan. As a rule, the restructuring plan will identify which outstanding claims of the creditors will be
forgiven. At the meeting, the creditors must decide to:

approve the restructuring plan
reject the restructuring plan and request the court to launch a debt repayment procedure, or
ask the court to close the insolvency proceedings.

Debt repayment procedure

If the restructuring plan is approved, the restructuring manager asks the commercial court to confirm it within 3
days. The court, however, will not confirm the plan if the debtor has outstanding debts that are non-
dischargeable (i.e., are not written off despite the insolvency), such as alimony payments or compensation due for
causing an injury. Once plan is approved, the debtor then proceeds to satisfy the creditors’ claims in accordance
with the plan. Upon the successful completion of the plan, the insolvency proceedings are closed, and the claims
that were agreed to be forgiven (other than non-dischargeable debts) cease to exist.

If the restructuring plan is not completed or approved by the creditors or court, the debtor is declared insolvent
and the debt repayment procedure begins. In this case, creditors file their claims against the debtor. All of the
debtor’s property is realised. The claims of secured creditors are satisfied from the proceeds of property used to
secure those debts, and the claims of unsecured creditors are satisfied from the remaining proceeds in the order
of priority set out in the Bankruptcy Code. Remaining claims that cannot be satisfied due to a lack of assets are
discharged.

The following types of debt are non-dischargeable:

alimony payments
compensation due for causing injury to the health or the death of an individual
lump sum payments owed to the compulsory state social insurance
other obligatory payments for the compulsory state social insurance.

At the end of the debt repayment procedure, the commercial court closes the insolvency proceedings and makes
a decision to release the debtor from his/her debts, except for non-dischargeable debts.

Indebtedness secured by a mortgaged residential property

Currently, mortgaged residential property securing foreign currency consumer loans cannot be enforced (subject
to certain exemptions), including under insolvency proceedings, due to an existing moratorium. From 21 October
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2020, however, creditors will be able to enforce indebtedness secured by a mortgaged residential property. At
the same time, within 5 years from the adoption of the Bankruptcy Code (until 18 October 2023), an individual
debtor can, by initiating an insolvency procedure, restructure its indebtedness under foreign currency loans
granted by Ukrainian banks to individuals by preparing a debt restructuring plan or by an amicable settlement,
the terms of which must not be worse than those established by law.

Financial restructuring

Under this procedure, the restructuring plan can specify different ways of restructuring claims including: 

termination or amendment of agreements
issuance of securities
satisfaction of claims
reorganisation, e.g. merger, corporate consolidation, spin-off and split
debt forgiveness
attracting new investments to the debtor’s capital.

Pre-bankruptcy restructuring

The procedure includes the elaboration and adoption of the restructuring plan, which may consist of the same
restructuring methods as in bankruptcy proceedings. Additionally, the restructuring plan can provide for the
adoption of measures to obtain loans, as well as propose the split of creditors participating in the restructuring
proceedings into different categories. To approve the restructuring plan, the debtor convenes a meeting of
creditors by written notification of all creditors who are to take part in the restructuring. In case the restructuring
plan provides for participation of secured creditors, such plan must be approved by the secured creditors (in
each category) holding two thirds of creditors’ votes out of the total amount of secured claims included in the
restructuring plan. If the restructuring plan foresees a change in the priority of claims of secured creditors, each
of them has to vote for such a plan. Moreover, the restructuring plan must be approved by unsecured creditors
(of each category) holding more than 50% of the total amount of unsecured claims included in the restructuring
plan in the respective category. The application of any restructuring methods in the course of a pre-bankruptcy
restructuring procedure should be approved by the court and should not take longer than 12 months.

At the same time, there is a risk that creditors that do not take part in a pre-bankruptcy restructuring can initiate
bankruptcy proceedings. It is thus prudent to involve all creditors in the pre-bankruptcy proceedings

5. Are there several types of creditors and what is the
effect of a difference?

The Bankruptcy Code classifies creditors into categories depending on the type of claims and the existence of
collateral. There are three types of creditors:

secured creditors – creditors whose claims are secured by the debtor’s property or any other security
interest
unsecured creditors – creditors whose claims arose before the opening of insolvency proceedings,
fulfilment of which is not secured by the debtor’s property or any other security interest
current creditors – creditors whose claims arose after the commencement of insolvency proceedings.
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Based on the category of creditors, the sequence of fulfilment of their claims in the course of insolvency
proceedings differs. 

Secured creditors

Secured creditors’ claims should be satisfied outside the priority sequence from the proceeds of the property
used to secure those debts. 

Unsecured creditors

Unsecured creditors’ claims should be fulfilled only after inter alia the discharge of different social payments,
compensation for death or injury caused to individuals and tax payments. 

Current creditors

Unlike with secured and unsecured creditors, satisfaction of current creditors’ claims arising after the opening of
bankruptcy proceedings are not subject to a moratorium. This means that the debtor can freely pay such claims
to the current creditors ahead of other creditors until liquidation begins. Any disputes between current creditors
and the debtor are resolved by the commercial court considering the bankruptcy case. In case current creditors’
claims that have arisen after the commencement of bankruptcy proceedings remain unsatisfied when the
liquidation procedure begins, such claims will be fulfilled in the same way as those of unsecured creditors, i.e.
only after inter alia the discharge of different social payments, compensation for death or injury caused to
individuals and tax payments.

Moreover, for the purposes of approving/rejecting the sanation (rehabilitation) plan, all creditors are divided into
classes. Secured creditors form a separate class. Creditors included in each of the priority lines constitute a
separate class (six in total based on this criterion). Those creditors whose claims belong to two or more priority
lines should accordingly be included in two or more classes. The decision on approving/rejecting the sanation
(rehabilitation) plan should be approved separately by each class of creditors by way of voting.

6. Is there any obligation to initiate restructuring /
insolvency proceedings? For whom does this obligation
exist and under what conditions? What are the
consequences if this obligation is violated?

Under the Bankruptcy Code, within a 1 month period, the debtor is obliged to apply to the commercial court with
a request to open insolvency proceedings in case the fulfilment of claims of one or more creditors leads to failure
to fulfil the debtor’s obligations in full to all other creditors (i.e. the risk of insolvency exists). The Bankruptcy Code
specifically provides for joint and several liability of the management of the company for non-compliance with the
above obligation. 

Where insolvency is the result of the representative bodies’ mismanagement or destructive interference,
managers (shareholders, owners) will bear the subsidiary liability in case of lack of debtor’s property to satisfy all
creditors’ claims. 
Note that fault of the representative bodies in mismanagement and/or destructive intervention should be proven
by the court
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7. What are the main duties of the representative bodies
in connection with restructuring / insolvency
proceedings?

Under the Bankruptcy Code, the representative bodies are under the obligation to take timely measures to
prevent the insolvency of the debtor and file for bankruptcy in a timely manner as discussed in point 6 above. 

The representative bodies do not participate in insolvency proceedings as such. At the same time, even after
launching insolvency proceedings, representative bodies continue to operate the company until the sanation
(rehabilitation)/liquidation procedure (depending on the creditors’ discretion) is initiated. 

The main duties during all stages of the insolvency proceedings are maintained by a trustee
(insolvency/bankruptcy manager).

In particular, the trustee exercises inter alia the following functions:

enjoys all rights of an asset manager (in asset management), a rehabilitation manager (in sanation),
and a liquidator (e.g. sells the debtor’s property and distributes between creditors)
convenes a creditors’ meeting and creditors’ committee and participates in such meetings and
committees with an advisory vote
obtains information from the state registers
applies to the commercial court with various claims (e.g. invalidation of agreements, challenging of
creditor’s claims etc.).

8. Are the representative bodies of a legal entity involved
in restructuring / insolvency proceedings?

The representative bodies of a legal entity are not involved in restructuring/insolvency proceedings as such (see
more in point 7). At the same time, the Bankruptcy Code allows representative bodies of the company to
participate in the creditors’ committee with an advisory vote, which means that representative bodies may also
take part in upholding decisions regarding the invalidation of burdensome agreements, applying to the
commercial court with a request to appoint/fire the trustee and/or decide on extending/shortening the duration
of asset management and/or sanation (rehabilitation) procedures etc.

9. What are the main duties of shareholders in
connection with restructuring / insolvency proceedings?

The Bankruptcy Code specifically provides that shareholders of the company are obliged to take timely measures
to prevent insolvency of the debtor. 

Also, shareholders of the company take a decision on initiating pre-bankruptcy restructuring proceedings in order
to restore solvency of the debtor. In the course of pre-bankruptcy restructuring proceedings, shareholders may
provide the debtor with financial assistance in the amount which is required for debt repayment.

On a separate note, shareholders may take part in the creditors’ committee with an advisory vote.
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10. Are the shareholders of a company involved in
restructuring / insolvency proceedings?

As a general rule, shareholders of the company are not involved in restructuring/insolvency proceedings as such
(see more in point 7). At the same time, the Bankruptcy Code allows shareholders to participate in the creditors’
committee with an advisory vote, which means that shareholders also take part in upholding decisions regarding
the invalidation of burdensome agreements, applying to the commercial court with a request to appoint/fire the
trustee and/or decide on extending/shortening the duration of asset management and/or sanation
(rehabilitation) procedures etc.

11. Is a solvent liquidation of the company an alternative
to regular insolvency proceedings?

Solvent liquidation is an available mechanism. At the same time, it entails satisfaction of all creditors’ claims who
have to be notified in the process of solvent liquidation. Thus, if this is not possible, it is very likely that one of the
creditors will file a bankruptcy application to the commercial court with respect to the debtor. 

12. Does a legal framework for preventive restructuring
exist yet?

Financial and pre-bankruptcy restructuring proceedings described in points 2 and 4 above are to some extent
bankruptcy prevention instruments.

13. What is the average success rate after completed
restructuring / insolvency proceedings?

Corporate insolvency

Historically, in-court rehabilitation procedures were rarely used to restore a debtor’s solvency.  Even if used, the
result was far from desirable. This was because in most cases, parties tried to restructure the debts out-of-court
first; if they did not succeed, they went into insolvency to go directly to liquidation in order to get whatever was
possible from the debtor’s assets. As a general rule, insolvency proceedings were lengthy and generally inefficient.
As a result, insolvency proceedings did not compensate creditors for the time and money spent. 

However, the adoption of the Bankruptcy Code specifically aims to change this practice and to put more
emphasis on the debtor’s rehabilitation. Given that the Bankruptcy Code has been in force for less than 10
months, it is too soon to judge if the new corporate insolvency proceedings in Ukraine have indeed become
more efficient.  

Consumer insolvency

As the concept of consumer insolvency in Ukraine has only been established recently, there is insufficient public
information available regarding its efficiency. 
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Pre-bankruptcy rehabilitation

The pre-bankruptcy rehabilitation procedure is not very popular in Ukraine and companies rarely resort to this
type of proceedings. Based on publicly available information, during the period 2013-2017, only 37 rehabilitation
plans in terms of pre-bankruptcy rehabilitation proceedings were approved by the commercial courts. At the
same time, the newly-adopted Bankruptcy Code provides for certain significant changes to the existing pre-
bankruptcy rehabilitation procedure. However, being very new, the “upgraded” pre-bankruptcy rehabilitation
procedure has not yet been widely tested, thus conclusions about its effectiveness are premature.

Financial restructuring proceedings

Based on publicly available information, as of 6 August 2020, 38 financial restructuring proceedings have been
conducted under the Restructuring Law. Given that this law has been in force for almost 4 years, the number of
restructuring cases is not significant. In addition, most of the restructurings were those effected regarding
debtors’ indebtedness toward state banks. Thus, the law is seen as being mainly of use to state banks as the only
clear legal grounds enabling them to use such restructuring methods as debt forgiveness without bearing the risk
of criminal liability towards the state. Therefore, the Restructuring Law has not met the expectation of the
lawmakers and has shown its inefficiency.  

On 19 September 2019, the Law of Ukraine “On Amendments to Certain Laws of Ukraine on Improvement of
Financial Restructuring Procedure” was adopted, which extended the legal force of the Restructuring Law for
another 3 years until 19 October 2022 and introduced a new procedure, namely a joint financial restructuring
procedure for several debtors (related parties) that have different creditors. These legislative changes aim to
reduce regulatory restrictions on financial restructuring and facilitate the full implementation of bank
restructuring practices, which may give another life to the financial restructuring procedure under the
Restructuring Law.  
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Restructuring and insolvency law in United Arab Emirates
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1. What is the primary legislation governing insolvency
and restructuring proceedings in your jurisdiction?

Federal Law No. 9/2016 (the “Bankruptcy Law”) is the primary legislation governing insolvency and restructuring
proceedings in the UAE. The Bankruptcy Law applies to the majority of UAE companies, covering all companies
established under the UAE Commercial Companies Law (Federal Law No.2 of 2015) and most free zone
companies (with a few exceptions for free zones with their own bankruptcy and insolvency regime, such as the
Dubai International Finance Centre and the Abu Dhabi Global Market).

2. How are insolvency proceedings or restructuring
proceedings initiated?

In brief, the Bankruptcy Law provides for two primary options for businesses in financial distress: Preventative
composition and Bankruptcy. Both processes are initiated through an application to the court. Preventative
composition is a process initiated by the debtor to ask for the court’s assistance in settling debts with its creditors
with the ultimate aim of working through the financial hardship to recover the business, whereas bankruptcy
proceedings can involve either a rescue procedure or a liquidation. Under the Bankruptcy Law, directors of the
company must file for bankruptcy where the company fails the Bankruptcy Test (see section 3 below).

3. What are the legal reasons for insolvency in your
country?

Bankruptcy Test

Bankruptcy under the Bankruptcy Law is assessed on a cashflow basis and on a balance sheet basis (the
“Bankruptcy Test”). The cashflow test asks if the company has been unable to pay its debts when they fall due for
more than 30 consecutive business days, while the balance sheet test asks whether its assets are less than its
liabilities. If a company fails either limb of the Bankruptcy Test, the directors/managers of a company must apply
for bankruptcy.

Creditors

A creditor with a debt in excess of AED 100,000, and which has not been paid for 30 business days after final
demand, may also petition the court for bankruptcy to recover the debt due to it.

4. Which different types of restructuring / insolvency
proceedings exist and what are their characteristics?

Preventative composition

This is a process only available for companies that do not meet the formal Bankruptcy Test, but where the
directors feel that they will be unable to trade out of their existing indebtedness. In a preventative composition,
the company would make an application to the court supported by a detailed overview of its trading position and
net assets (and various other information) and their plan for how the preventative composition plan should
proceed to enable them to settle their debts to a position where they can exit the plan and begin business as
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usual again.

If the court accepts the application, the company’s debt obligations will be suspended, during which time the
court will appoint a trustee to supervise the directors’ management of the company. The trustee would seek to
agree a plan for the company to trade out of its existing position. The plan would require the approval of a
majority of its creditors holding not less than two thirds of the value of the total outstanding debts of the
company. The trustee, with assistance of the court, would then oversee implementation of the preventative
composition plan over a period of up to 3 years. During the term of the plan, the company is restricted from
taking certain measures (such as settling claims that arose prior to commencement of the plan, taking on new
debt or disposing of its assets etc.) and must generally manage the business in accordance with the terms of the
court-approved plan and under the supervision of the trustee and the court. If at any time during the
implementation of the plan, the company fails the Bankruptcy Test or the court determines that the plan is
impossible to implement, it may terminate the plan and convert it into a declaration of bankruptcy, described
below.

Bankruptcy

There are two limbs of bankruptcy under the Bankruptcy Law: Formal restructuring and Insolvent liquidation.

Formal restructuring

The initial view to be taken by the court on an application for bankruptcy is to assess whether the company can
be restructured, settle its debts, and become profitable again. So, similar to the preventative composition, an
expert and trustee are appointed to determine the company’s financial position, compile a complete list of
creditors, and assess whether the company can be restructured in order to become profitable once more. Any
such plan presented to the court requires the approval of the company and the approval of a majority of its
creditors holding not less than two thirds of the value of the total outstanding debts of the company. The trustee
and company then implement the restructuring plan, in a similar way to the preventative composition plan, but
with the trustee taking a more executive role.

Insolvent liquidation

If a restructuring is not possible, the court shall issue a judgement to declare the company bankrupt and order
liquidation of its assets. A declaration of bankruptcy and liquidation could also be issued in a range of other
scenarios, including if the required majority approval of creditors is not reached for the restructuring plan, or if
the company applied for bankruptcy and is deemed to have acted in bad faith or applied in order to delay or
evade payment to a creditor. The court may also order the insolvent winding-up of a company if a plan for
preventative composition or restructuring fails or becomes, in the court’s opinion, impossible to achieve.

Once bankruptcy is declared, the trustee shall arrange to liquidate the company and its assets and distribute the
proceeds to the creditors in order of priority, and the balance back to the company for distribution among its
shareholders.

5. Are there several types of creditors and what is the
effect of a difference?

The Bankruptcy Law distinguishes between “privileged” creditors and normal unsecured creditors. Privileged

230 | CMS Expert Guide to restructuring and insolvency law



creditors are creditors with privileged debts, such as judicial fees or expenses, any amounts owing to employees
for salaries/benefits and amounts owed to governmental authorities. Privileged creditors also include secured
creditors.
Privileged creditors are first in the waterfall of payments on an insolvency. It is not until privileged creditors’ debts
have been satisfied that unsecured creditors can be paid.

It is important to note that the preventative composition process does not prevent any third party holding a
secured debt from enforcing their debts against the debtor. The court would review those claims but has limited
scope to prevent the secured creditors from enforcing their debts when due. This point has not been well tested
before UAE courts, and so the position a court might take when being presented with a secured debt is difficult to
predict.

6. Is there any obligation to initiate restructuring /
insolvency proceedings? For whom does this obligation
exist and under what conditions? What are the
consequences if this obligation is violated?

Article 68 of the Bankruptcy Law sets out a strict obligation on a debtor to file for bankruptcy if it fails either limb
of the Bankruptcy Test.

If the debtor fails to file for bankruptcy within the required timeline, its directors and management may face civil
and criminal penalties. Punishable offences also include fraud, embezzlement, distributing false profits and
doctoring company books and can attract significant penalties of up to 5 years’ imprisonment and AED 1 million
in fines. Additionally, the Bankruptcy Law introduces a regime for the disqualification of directors; and failure to
file for bankruptcy within the prescribed timeframe may constitute a ground for disqualification of the director(s)
concerned for a period up to 5 years and/or attract fines.

Directors and managers of a company can also be found criminally liable if they are proven to hide company
assets from creditors, prejudicing certain creditors by, for example, paying one creditor to the detriment of others
or failing to provide the requested information to the court/trustee in charge of the proceedings. “Managers” of a
company are broadly defined under the Bankruptcy Law and include anyone who is acting in a managerial
capacity. Penalties under the Bankruptcy Law are therefore not limited only to directors and officers, but also
potentially heads of department or anyone else acting in a “managerial” capacity.

7. What are the main duties of the representative bodies
in connection with restructuring / insolvency
proceedings?

In an insolvency/bankruptcy/restructuring situation, the actions and decisions of the company’s directors, and
those other persons determined to be a “manager” (as described above) in the time leading up to such an event
will be carefully reviewed to confirm whether those individuals managed the company’s business correctly with a
view to all relevant stakeholders, including its creditors.

Directors and officers have an obligation to cooperate with the appointed trustee/liquidator and provide all
requested documents. Failure to do so could lead to severe penalties (see point 6 above). The directors and
managers of a company can also be held personally liable if the court determines that the company’s assets
cover less than 20% of its debts and the directors or officers are proved to be liable for the company’s losses due
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to a breach of their duties. In this situation, the court has the authority to declare directors and officers jointly and
severally liable to pay all or any of the company’s debts.

In addition, in the period of 2 years prior to a declaration of bankruptcy, if the directors or officers, or any one of
them, is found to have disposed of assets at an undervalue, given preferential treatment to creditors or used
commercial methods “without considering their risks” (such as commercial deals which are not on arm’s length
terms entered into to avoid or delay bankruptcy), the directors or officers (or any of them) can be jointly and
severally liable to pay any or all of the company’s debts, save for any director or officer who voted against taking
the relevant action. The directors and officers have a defence if they can prove that they have taken all
precautionary measures to minimise potential losses in relation to their assets and the company’s creditors

8. Are the representative bodies of a legal entity involved
in restructuring / insolvency proceedings?

A trustee and potentially an expert are appointed in the court order ordering the opening of preventative
composition and bankruptcy proceedings. It is the trustee, with the court’s approval, that oversees or administers
the company’s dealings during such proceedings. The “representative bodies”, i.e. the directors and officers of the
debtor, are therefore normally not involved in the proceedings. However, they have duties of disclosure and
cooperation in order to assist the trustee with the fulfilment of their duties (and see point 6 above regarding
penalties for failure to do so).

9. What are the main duties of shareholders in
connection with restructuring / insolvency proceedings?

A plan for preventative composition or a restructuring plan will inevitably require the support of the company’s
shareholders when making the application as the creditors and court will want to know that the plan proposed by
the company to trade out of its financial difficulties has the support of the company’s shareholders. However, the
obligation to file for bankruptcy is an obligation on the directors of the company to initiate the process, rather
than the shareholders.

10. Are the shareholders of a company involved in
restructuring / insolvency proceedings?

In general, other than voting on the preventative composition/restructuring plan, shareholders are not actively
involved in proceedings as the court-appointed trustee or the liquidator (in liquidation proceedings) will take
control over the company’s assets. Creditors will be given a chance to submit their claims against the debtor once
proceedings have commenced. The trustee will then work with the creditors to establish their claims and prepare
a restructuring plan (in the case of preventative composition or restructuring).

It is also worth noting that the Bankruptcy Law includes the concept of a “shadow directorship”, which means that
if a person (including a shareholder) instructs the management of a company, that person may be liable under
the Bankruptcy Law if any of the offences listed in the Bankruptcy Law (such as those listed in point 6 above) are
committed.

11. Is a solvent liquidation of the company an alternative
to regular insolvency proceedings?
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There are two types of insolvency proceedings:

Members’ voluntary liquidation

The shareholders of a company can apply for a liquidator to be appointed with the aim of entering into a
voluntary liquidation when the company in question is still solvent. However, this can only happen once the
company (through its board of directors) has made a formal declaration for voluntary liquidation.

Creditors’ voluntary liquidation

If the company becomes insolvent, the liquidator will call a creditors’ meeting and the proceeding becomes a
creditors’ voluntary liquidation. The process can be started by the board of directors of an insolvent company (i.e.
when the company fails the Bankruptcy Test).

12. Does a legal framework for preventive restructuring
exist yet?

Yes. See above in respect of preventative composition in the UAE.

13. What is the average success rate after completed
restructuring / insolvency proceedings?

To date, the Bankruptcy Law remains relatively untested by significantly-sized restructurings and insolvencies.
Given that the Bankruptcy Law only came into effect in December 2016 and has therefore not been much tried
and tested, it is not possible to determine the average success rate of completed restructuring/insolvency
proceedings at this stage.
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1. What is the primary legislation governing insolvency
and restructuring proceedings in your jurisdiction?

Statutory processes available to insolvent companies in the United Kingdom are set out in the Insolvency Act
1986 (IA 1986). Processes also available to solvent companies are governed by the Companies Act 2006 (CA
2006). This primary legislation applies throughout the United Kingdom with appropriate modifications in primary
and secondary legislation. 

Until 31 December 2020 (the “transition period”), the United Kingdom remains subject to any European Union
law that was in force and applicable to it on 31 January 2020; this includes Regulation (EU) 2015/848 (the Recast
Insolvency Regulation) and Regulation (EU) 1215/2012 (the Recast Brussels Regulation). The United Kingdom has
adopted the UNCITRAL Model Law on Cross-Border Insolvency (implemented by the Cross-Border Insolvency
Regulations 2006) and, subject to legislative backlogs caused by Brexit and COVID-19, is expected to implement
the UNCITRAL Model Law on Recognition and Enforcement of Insolvency-Related Judgments

2. How are insolvency proceedings or restructuring
proceedings initiated?

Processes available to insolvent companies are:

Administration

An insolvency practitioner takes control of a company for the purpose of (in the following order): 

rescuing it as a going concern
achieving a better result for its creditors as a whole than would have been the case had it been wound
up without first being in administration, or
realising its assets and making distributions to certain classes of its creditors. 

An administration can, depending on the circumstances, be initiated by application to the court or by an out-of-
court procedure. The company or its directors, the company’s creditors and certain other stakeholders can,
subject to various conditions, initiate the process. A company need only show it is, or is about to become, unable
to pay its debts. 
Because commencement of administration proceedings imposes a moratorium on all claims against a company,
it is frequently used as a restructuring tool. ‘Pre-pack’ administrations, in which a pre-negotiated sale of a
company’s business and assets (often to its existing stakeholders) is effected immediately on commencement of
the process, are commonly used to salvage value from insolvent companies.

Liquidation

An insolvency practitioner takes control of a company for the purpose of realising its assets and making
distributions to creditors, culminating in the company being wound up. Liquidation can be initiated either: 

out of court by the shareholders of the company passing an appropriate resolution, or
through the courts following presentation of a winding-up petition by a creditor(s), the company or its
directors, or by certain other stakeholders.  
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Under temporary measures introduced in response to the COVID-19 pandemic, no winding-up petitions may be
presented in relation to statutory demands (a form of payment demand conforming to certain requirements)
issued between 1 March and 30 September 2020, or where a company’s inability to pay its debts arises from the
effects of the pandemic.

Receivership

A contractual right (so no court involvement) under which a secured creditor may appoint an insolvency
practitioner or other receiver (assuming an enforcement trigger has arisen) to take control of and realise the
assets of a company over which it holds security. In contrast to a liquidator or administrator, a receiver’s duties
are owed to the appointing creditor and not to the company’s creditors as a whole. This is a much less used
remedy as receivers may generally (subject to certain exceptions) not be appointed over the whole or
substantially the whole of a company’s assets. Often reserved for real estate-specific enforcement by a secured
creditor, although this limited kind of receivership appointment is not available under the laws of Scotland.  

Company voluntary arrangement (CVA)

An agreement, governed by the IA 1986, between a company and its creditors and supervised by an insolvency
practitioner. The directors of a company (or its liquidator/administrator) issue proposals to creditors seeking to
compromise creditor claims in accordance with its terms and binds all unsecured creditors (as well as any
secured creditors that consent to be bound) if a 75% approval majority agrees with the terms. Although the
proposals are filed with the court it does not undertake any approval process as such, relying on an insolvency
practitioner agreeing that the proposals should be put to creditors for a vote.  

Scheme of arrangement

A CA 2006 process, available to solvent and insolvent companies, under which a company reaches a court-
sanctioned compromise agreement with its creditors and/or shareholders or any class(es) of them. The process
is commenced by an application to the court, which can be made by the company, any of its shareholders or
creditors or an administrator or liquidator appointed over it.

New IA 1986 moratorium 

Under amendments to the IA 1986 implemented on 26 July 2020 (contained in the Corporate Insolvency and
Governance Act 2020 (CIGA)), a new moratorium process (the “New Moratorium”) is now available to eligible
companies. The moratorium commences when the directors of the company file certain documents with the
court, and lasts for 20 days (unless subsequently extended) under the supervision of an insolvency practitioner.
This is a free-standing breathing space to allow for restructuring options to be considered

Restructuring Plan

The CIGA also amended the CA 2006 to introduce a new restructuring plan (the “Restructuring Plan”), similar to a
scheme of arrangement but including, among other things, an ability to cram down dissenting classes of creditors
under certain circumstances. (By contrast, a scheme of arrangement will not be sanctioned by the court where a
creditor class votes against the proposal.) Like a scheme of arrangement, the Restructuring Plan will be overseen
by, and require the sanction of, the court, but will only be available to companies facing or likely to face financial
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difficulties that affect, or may affect, its going concern status.

3. What are the legal reasons for insolvency in your
country?

A company is deemed to be insolvent when:

it has failed to satisfy a statutory demand for a sum greater than £750
a creditor has attempted, unsuccessfully, to enforce a judgment debt against it 
it is shown, to the satisfaction of the court, that it is unable to pay its debts as they fall due (cash flow
test), and/or
it is shown, to the satisfaction of the court, that it has liabilities that outweigh its assets (balance sheet
test).

The balance sheet test includes consideration of future and contingent liabilities, meaning that the assessment of
a company’s solvency on this basis can be nuanced; a company may, for example, be deemed to be insolvent
despite passing the cash flow test.

There is no direct legal sanction for being insolvent but the stimulus for a company seeking the protection of an
insolvency filing is often the risk of director liability.

4. Which different types of restructuring / insolvency
proceedings exist and what are their characteristics?

See point 2 above.

5. Are there several types of creditors and what is the
effect of a difference?

The principal categories of creditor are secured, unsecured and preferential, with each containing certain sub-
categories.
Security ranking is unaffected by the commencement of an administration or liquidation although enforcement
rights may be suspended. Because disposal of company assets can only take place subject to the release of some
kinds of security held over them, secured creditors will invariably exert significant influence in any restructuring
negotiations.

Where distributions are to be made in an administration or liquidation, creditors rank for payment in the
following descending order of priority:

creditors with fixed security over specific assets
expenses of the insolvency process (including the insolvency practitioner’s fees, and any legal or other
professional fees)
certain ‘preferential’ creditors, including employees and the United Kingdom’s tax authority
creditors with floating security over changeable classes of assets
unsecured creditors
interest on certain debts incurred during the insolvency process, and 
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shareholders.

Claims for unsecured debts rank equally among each other. In practice, it is comparatively rare in insolvency
proceedings for significant recoveries to be made by unsecured creditors, and even more so for shareholders.

6. Is there any obligation to initiate restructuring /
insolvency proceedings? For whom does this obligation
exist and under what conditions? What are the
consequences if this obligation is violated?

While there is no standalone duty to initiate a restructuring or insolvency process, the directors of a company that
has no reasonable prospect of avoiding insolvency owe their duties to that company’s creditors (to the exclusion
of its shareholders, to whom those duties are ordinarily owed). In these circumstances, entry into a formal
insolvency process is often the only way for directors to avoid exposure to risks of wrongful trading, fraudulent
trading and other breaches of duty or misfeasance. Simply resigning from the board of the distressed company
will not absolve directors of possible liability, which is personal and restitutionary (and, in the case of certain
discrete offences, may attract criminal liability and/or disqualification).

Until 30 September 2020, as a further response to the COVID-19 pandemic, the wrongful trading provisions
governing directors’ duties in relation to insolvent companies have been amended although not removed. The
court is to assume that a director guilty of wrongful trading is not liable to contribute to creditor shortfalls where
the conduct complained of took place up to 30 September 2020. Directors must remain vigilant, however, as
other duties and obligations remain unaffected and the court’s assumption may be capable of rebuttal. 

7. What are the main duties of the representative bodies
in connection with restructuring / insolvency
proceedings?

Generally, UK law does not require action by representative bodies specific to restructurings and insolvency. 

8. Are the representative bodies of a legal entity involved
in restructuring / insolvency proceedings?

Not in a formal sense. In practical terms, in circumstances where for example employee engagement is essential
to the prospects of an insolvency or restructuring proposal (for example, where retaining a business’s workforce
has a significant effect on its viability or sale value), communication or consultation with employee representatives
(if appointed) may be desirable and, in some circumstances, a requirement of employment legislation.

9. What are the main duties of shareholders in
connection with restructuring / insolvency proceedings?

Shareholders usually have no formal duties in restructuring or insolvency proceedings but see point 10 below. A
CVA proposal must be provided to shareholders to vote on, but the vote of creditors on the proposals will prevail.
Also, a scheme of arrangement or restructuring plan may envisage a reorganisation of share capital, in which case
shareholders will be required to agree. 
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10. Are the shareholders of a company involved in
restructuring / insolvency proceedings?

Shareholders rank at the bottom of the distribution waterfall in an administration or liquidation (see point 5
above) and very rarely receive a dividend; their influence in restructuring or insolvency proceedings is usually,
therefore, limited (although see point 8 above where they may be formally involved). However, certain contractual
arrangements (such as shareholders’ agreements) may complicate reorganisation or disposal of assets, with the
result that it may be necessary to engage with shareholders. Also balance sheet restructuring may need
shareholder cooperation, for example debt for equity conversions.

11. Is a solvent liquidation of the company an alternative
to regular insolvency proceedings?

No. To initiate a solvent liquidation, the company’s directors must make a declaration of solvency to the effect
that the company will be able to pay all its liabilities in full including interest within 12 months of commencement.
Solvent liquidation is therefore, by definition, incompatible with currently available insolvency processes. A
liquidation which starts as a solvent winding-up may progress to insolvent liquidation if, as a matter of fact, the
company is unable to pay its liabilities in full within this timescale. 

12. Does a legal framework for preventive restructuring
exist yet?

Yes. Schemes of arrangement, CVAs and the Restructuring Plan (each outlined in point 2 above) provide certain
preventive debtor-in-possession mechanisms to distressed companies, supported where appropriate by the New
Moratorium.

Many of the protections that will be afforded to companies under Directive (EU) 2019/1023 (the “Preventive
Restructuring Directive”), once implemented by respective Member States, can be found in the provisions of the
IA 1986 and CA 2006. These include the ability to cram down certain dissenting classes of creditors (a feature of
the Restructuring Plan), and the invalidation of certain clauses allowing suppliers to terminate contracts by
reason of a company’s insolvency.

13. What is the average success rate after completed
restructuring / insolvency proceedings?

CVAs

Success rates for CVAs are mixed, with around 60% being terminated early and invariably leading to
administration or liquidation. Landlords, commonly among the most heavily compromised classes of creditors in
CVAs, have increasingly sought to oppose them, often demanding more favourable terms, such as upside sharing
agreements, as a condition to their consent. Despite widely acknowledged shortcomings and calls for legislative
reform, CVAs are generally still considered a viable option for a company with a credible rescue plan and a need
for breathing space, and have traditionally been well used in the retail, leisure and casual dining sectors.

Schemes of arrangement
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Schemes of arrangement are invariably successful once implemented, although their vulnerability to rejection by
stakeholders at the voting stage means that failure generally takes place before implementation. The
implementation process for schemes of arrangement is comparatively more expensive and time-consuming than
that of CVAs, given the need for court involvement and construction of creditor classes. Additionally, the lack of a
moratorium in a scheme of arrangement can render them less attractive, something that the new CIGA
processes seek to address.

Administration

Use of administration as a restructuring tool has tended to focus on the sale of company assets, whether by pre-
pack sale or through a gradual realisation and wind-down. However, in the context of the COVID-19 crisis and the
damage inflicted on a wide range of previously viable businesses, there is developing interest in a ‘light-touch’
administration model more focused on rescuing the business as a going concern, with existing management
continuing to remain involved. This involves administrators delegating certain powers to the company’s directors,
allowing them to continue to trade the company under the protection of the moratorium and seeking to effect a
turnaround.

New Moratorium and Restructuring Plan

The New Moratorium and Restructuring Plan are responses to calls for more proactive restructuring processes
similar to US Chapter 11, and they are designed to help promote rescue measures being implemented earlier in
the distress curve; although the CIGA measures stopped short of introducing debtor in possession financing.
Given the bleak outlook for the United Kingdom’s commercial environment in the context of COVID-19, we would
expect to see ample data on the use and effectiveness of the new CIGA processes in the near future.
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Restructuring and insolvency law in the Czech Republic
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1. What is the primary legislation governing insolvency
and restructuring proceedings in your jurisdiction?

The Czech Insolvency Act (no. 182/2006 Coll.) and the European Regulation on Insolvency Proceedings
(2015/848) are the primary legislation governing insolvency and restructuring proceedings in the Czech Republic.
The EU Directive on pre-insolvency restructuring proceedings has not yet been implemented. A restructuring of
loans or other debts before the opening of insolvency proceedings against the debtor is not expressly regulated
under Czech law. It is usually based on contractual arrangements and governed by corporate, commercial and
labour law regulation. 

2. How are insolvency proceedings or restructuring
proceedings initiated?

Since there are no specific out-of-insolvency restructuring proceedings regulated by statute in the Czech
Republic, only insolvency proceedings can be initiated. The initiation of insolvency proceedings always
presupposes the filing of an insolvency petition. Such a petition can be filed either by the insolvent debtor or by a
creditor. The insolvency petition must be based on the existence of a legal reason for the debtor’s insolvency,
otherwise the court will not initiate insolvency proceedings. 

3. What are the legal reasons for insolvency in your
country?

These are the following legal reasons for insolvency under Czech law: illiquidity and over-indebtedness. In
addition, the Czech Insolvency Act recognises impending insolvency as a reason for filing an insolvency petition. 
While a debtor’s petition for the initiation of insolvency proceedings can be based on any of these three reasons,
a creditor’s petition cannot be based on impending insolvency.

Illiquidity 

Illiquidity occurs if a debtor has multiple creditors and payment obligations overdue for more than 30 days, and is
unable to meet its payment obligations. There are several presumptions as to when a debtor is unable to meet its
payment obligations (e.g. if a significant part of the payments of a debtor’s obligations has been suspended or the
debts are overdue for more than 3 months).

Over-indebtedness 

Over-indebtedness as a reason to file for insolvency applies only to legal entities and individuals – entrepreneurs.
Under Czech law over-indebtedness occurs if the debtor’s assets (considering potential positive going concern
prognosis) no longer cover its liabilities (the balance sheet test). 

Impending insolvency 

Impending insolvency means that it is more likely than not that the debtor will not be able to meet a significant
part of its due payment obligations on time.
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4. Which different types of restructuring / insolvency
proceedings exist and what are their characteristics?

Under the Czech Insolvency Act, debtors’ insolvency can be resolved by: 

bankruptcy liquidation (konkurs) leading to the liquidation of the insolvent debtor
formal reorganisation (reorganizace) that enables the debtor to continue in business, or 
discharge of debts (oddlužení) as a specific method applicable mostly to individuals.   

Bankruptcy liquidation

In bankruptcy liquidation, the insolvency administrator takes over the powers from the debtor’s management and
sells out the assets of the debtor (asset by asset, in bulk or the enterprise as a single asset) usually in a public
tender in cooperation with the insolvency court and creditors’ bodies. Secured creditors have a right to give
instructions to the insolvency administrator on how to administer and the method of the sale of the assets.
Following the sale, the debtor is liquidated and deleted from the commercial register.

Formal reorganisation

Formal reorganisation enables the debtor’s management to remain in possession. The insolvency administrator’s
role is limited to supervision, unless the insolvency court gives the administrator more rights. The debtor is
supposed to prepare a reorganisation plan and win support for the plan among the various creditors’ group.
There are no restrictions on the methods of reorganisation, but in practice the most usual method is a sale of the
debtor to a new investor, and a capital entry of an investor into the debtor while reducing the debts of the
debtor.

Currently there are no formal out-of-court restructuring proceedings regulated under Czech law.

5. Are there several types of creditors and what is the
effect of a difference?

As a matter of Czech insolvency law we can distinguish between preferential creditors, secured creditors,
unsecured creditors and subordinated creditors: 

preferential creditors – claims are satisfied in full from the insolvency estate (unless the estate is not
sufficient to cover all preferential claims; preferential claims are listed in law and include claims of the
trustee, costs of the insolvency and sale, employees’ claims, claims arising in the course of the
insolvency, etc.)
secured creditors – claims are satisfied in full or partly from the proceeds of their security 
unsecured creditors – are usually satisfied with a single-digit dividend on their claims
subordinated creditors – only receive a dividend (if any) if all other insolvency creditors have been fully
satisfied. 

6. Is there any obligation to initiate restructuring /
insolvency proceedings? For whom does this obligation

245 | CMS Expert Guide to restructuring and insolvency law



exist and under what conditions? What are the
consequences if this obligation is violated?

Under the Czech Insolvency Act (s. 98(1)), the debtor (its representative bodies) has a strict obligation to file an
insolvency petition if it is over-indebted or illiquid (see point 3 above). In the case of impending insolvency, the
debtor (members of the representative bodies, liquidator, statutory representatives of the debtor) are entitled,
but not obliged, to file an insolvency petition. 

The petition has to be filed “without undue delay” after the debtor/its representative becomes aware of the
insolvency or should have become aware of it in the exercise of due care. 

If the debtor (its representatives) fails to file for insolvency in time, they face several civil and criminal law risks.
Each representative can be held personally liable for damages resulting from a late filing of an application for
insolvency. Furthermore, the failure to file for insolvency may be punished under the Czech Criminal Code. 

As part of the Czech measures adopted in relation to the COVID-19 pandemic, the obligation of debtors to file for
insolvency as soon as they become aware of insolvency has been suspended during the period from the effective
date of the so-called Lex Covid (i.e. 24 April 2020) until 6 months after the end of the extraordinary measures (at
the latest, until 31 December 2020).

7. What are the main duties of the representative bodies
in connection with restructuring / insolvency
proceedings?

In general, the law requires that representative bodies are fully aware of the financial situation of the company at
all times, especially during financial difficulties. They have to undertake reasonable efforts to overcome the
reasons for insolvency, e.g. by pursuing restructuring measures with immediate effect. If the representative
bodies breach their obligation to act with due managerial care, they are obliged to surrender any profit they
received in connection with such breach. 

The representative bodies of a company have the duty to supervise the financial wellbeing of the company to
ensure that a petition for the initiation of insolvency proceedings is filed in due time (for the consequence of late
filing, see point 6 above). If the insolvency petition is not filed in due time, the representatives are liable to the
company’s creditors for any damage caused by such breach of duty. 

Furthermore, the representative bodies are required to provide the insolvency administrator, the insolvency
court and creditors’ bodies with any cooperation necessary in connection with the insolvency proceedings.

8. Are the representative bodies of a legal entity involved
in restructuring / insolvency proceedings?

Bankruptcy proceedings

Normally, an insolvency administrator (insolvency trustee) is appointed in the declaration of insolvency issued by
the insolvency court. From that moment on, the debtor’s right to administer and dispose of assets belonging to
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the insolvency estate is transferred to the insolvency administrator. If the debtor disposes of assets after the
opening of insolvency proceedings, such dispositions are ineffective or invalid (unless the Czech Insolvency Act
states otherwise). The representative bodies are therefore normally not involved in insolvency proceedings.
However, they have duties of disclosure and cooperation in order to assist the insolvency administrator, the
insolvency court and creditors’ bodies with the fulfilment of their duties. 

Formal reorganisation

The situation is different in formal reorganisation, in which the debtor’s management remains in possession.
However its rights to dispose of assets is limited, and each material disposal of assets requires the prior consent
of the creditors’ committee and the insolvency administrator. 

9. What are the main duties of shareholders in
connection with restructuring / insolvency proceedings?

Shareholders are under no direct obligation to comply with the duty to file for insolvency (see above). 

Shareholders have no obligation to provide additional funding to enable the company to survive. (LLC
shareholders are liable for the obligations of the company up to the amount of their unpaid contribution to the
company capital as registered in the Commercial Register.) However, if the legal structure of the company does
not provide limited liability, the shareholders will be liable for losses. Furthermore, certain transactions between
the company and its shareholders may be subject to clawback provisions. 

10. Are the shareholders of a company involved in
restructuring / insolvency proceedings?

In general, shareholders have no right to make decisions on the assets belonging to the insolvency estate
because the debtor’s assets are economically reassigned to the creditors. Shareholders can cooperate with the
management of the debtor, however their role in insolvency/restructuring is effectively voluntary.

Shareholders can however be involved in the restructuring process of a company when a restructuring plan is
drawn up. This is a type of overall settlement with the creditors which allows for the most varied of provisions,
such as determining satisfaction quotas for certain groups of creditors. Shareholders can, but are not obliged to,
design/negotiate specific regulations of the restructuring plan. Regulations about the rights of shareholders in
particular can be part of the insolvency plan. After the plan has been drawn up, the creditors agree on it in
groups. In certain circumstances individual creditor groups can, in principle, also be overruled by other groups.

11. Is a solvent liquidation of the company an alternative
to regular insolvency proceedings?

In general, the financial situation of the company should be the decisive factor in whether the company is
solvently liquidated or whether insolvency proceedings are opened over the assets of the company. If the
company meets the legal reasons for insolvency  – illiquidity or over-indebtedness – there is an obligation to file
for insolvency and the shareholders cannot decide to liquidate the company voluntarily. 

If the company is solvent, it is not possible to choose insolvency proceedings to dissolve the company as the
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court will not initiate proceedings. If the shareholders (a general meeting of the company) decide to liquidate a
solvent company, the appointed liquidator will be obliged to monitor the financial situation consistently. As soon
as insolvency (i.e. illiquidity or over-indebtedness) occurs, there will be an obligation for the liquidator to file for
insolvency without delay.

12. Does a legal framework for preventive restructuring
exist yet?

The Czech Republic does not yet have a legal framework for preventive restructuring. All restructuring measures
(outside of insolvency proceedings) need to be negotiated between the company and its stakeholders within the
regular legal framework, which usually requires the consent of all parties involved. 

The works on transposition of the Directive have already been initiated and the transposition is expected to be
completed by approximately 2022 at the latest.

13. What is the average success rate after completed
restructuring / insolvency proceedings?

Only a small portion of the registered claims of unsecured creditors are satisfied (4-7% on average). The
satisfaction rate for secured creditors depends on the value of the secured assets, but it rarely leads to the full
satisfaction of secured creditors either. 

Usually, satisfaction rates are higher in restructuring proceedings (formal reorganisation).
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Restructuring and insolvency law in the Netherlands
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Winding-up proceedings

1. Bankruptcy

Bankruptcy proceedings focus primarily on the liquidation of debtor’s assets. Contrary to the suspension of
payment, bankruptcy proceedings aim to achieve a liquidation of debtor’s assets on behalf of all the creditors.

Conditions for opening

Bankruptcy can be filed when a company cannot continue paying its debts. The court can declare the company
bankrupt at the request of the company itself or at the request of one or more of the company’s creditors. The
company must leave at least two creditors unpaid. There is no obligation on the company to file a request for
bankruptcy when it foresees that payment of its debts will become impossible, an obligation common in other
jurisdictions. However, the company does have the obligation to inform tax and social security authorities when it
is unable to pay its debts. Additionally, company directors may be exposed to personal liability if they fail to take
appropriate steps when the company is unable to pay its debts.

The bankruptcy effects a general attachment on all existing and future assets of the debtor on behalf of all
creditors. The general attachment replaces any previous attachments of individual creditors. The rights of
pledgees and mortgagees remain unaffected. Only the appointed bankruptcy trustee is entitled to act on behalf
of the bankrupt debtor, who does not have the assets at its disposal.

Restructuring methods

As under the moratorium regime (set out below) the debtor has the opportunity to propose a composition to its
creditors.

In some cases, a reorganization is prepared in detail prior to the company’s filing for bankruptcy. Once the
company has been declared bankrupt and the trustee has been appointed, the company offers the trustee a
reorganization plan by way of an asset-transaction. If planned carefully the trustee may not have many other
options and could be inclined to cooperate. This type of reorganization will often be executed in close
cooperation with the bank or financial institution which holds security rights on all major assets of the company.
The secured creditors’ cooperation is therefore essential for the success of the reorganization.

However, most bankruptcies do not lead to restructuring of the company. In most cases, the bankruptcy trustee
will sell all the assets of the company and the proceeds will be divided amongst the creditors in order of their
priority. Creditors with preferential claims will be the first to receive payment. In many cases, there are no
bankruptcy proceeds at all or the bankruptcy proceeds are not enough for full payment of all the creditors. In
that situation, the proceedings terminate due to lack of assets or through finalizing the distribution list. The
company will cease to exist if the bankruptcy proceedings end. Only when a composition with creditors can be
arranged the company will continue to exist.

Pros and cons of this specific proceeding

Pros: One of the most important advantages of restructuring through a bankruptcy is that there will not be an
obligation to maintain contracts, for example, with employees. Costs can be easily reduced.
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Cons: Disadvantages are the ‘stigma’ of bankruptcy and the fact that the company’s’ activities will not be
performed for a certain period of time.

Director’s liability

Director’s liability has to be taken into account as well. There are several ways that a director can be held
personally liable for the company’s debt after it has entered into bankruptcy proceedings. A distinction should be
made between liability towards the company and liability towards third parties.

If the company is unable to pay certain taxes or social premiums it must notify the relevant authorities of its
inability. In the absence of such notification, or if the inability to pay is caused by apparent negligence of the
management board, the managing directors are jointly and severally liable for the relevant taxes and social
premiums. If the company is declared bankrupt, the managing directors are personally liable for the deficit in
bankruptcy if the bankruptcy is, to a significant extent, caused by the apparent negligence of the management
board during a three-year period prior to the date of bankruptcy. If the company has not kept proper financial
records or has not filed its annual accounts with the trade register in a timely manner, there is a binding
presumption that there has been apparent negligence and a further presumption that such apparent negligence
has to a significant extent caused the bankruptcy.

An important legal basis for liability of the managing directors towards third parties is tort. Creditors of the
company, for example, may hold a managing director liable on the basis of tort if he or she entered into a
transaction on behalf of the company when he or she knew (or reasonably should have known) that the
company would not be able to fulfil its obligations under that transaction.

Other proceedings

1. Suspension of payment

The suspension of payment, or moratorium, pursuant to the Dutch Bankruptcy Act is a general suspension of
payment for ordinary (unsecured and non-preferential) creditors for a certain period of time. The suspension of
payment is intended to give the debtor temporary relief from actions of certain categories of creditors and enable
the debtor to propose a composition to its creditors. The procedure can be used to reorganize the business of
the debtor and is intended to prevent bankruptcy proceedings.

Conditions for opening

The debtor will seek protection from the District Court of its registered seat to grant a suspension of payment for
a certain period. The assistance of an attorney is required to file the petition. In the petition order, the debtor will
state that, for the time being, it is not capable of paying its debts but that in the foreseeable future it expects to
be able, at least partially, to pay its creditors.

Only the debtor can file a petition for suspension of payment. The petition should be signed by the directors of
the debtor and the debtor’s attorney. It should include information regarding the creditors of the debtor and the
debtor’s latest financial statements. The petition can also already include a proposal for a composition to the
creditors.
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The District Court will immediately grant a provisional suspension of payment for a limited period of time and an
attorney will be appointed as administrator. The administrator must administer the debtor’s business during the
moratorium and pay attention to the rights and interests of all the parties affected by the moratorium. When
granting the provisional moratorium, the District Court sets a date for a hearing of creditors in order to decide
whether to grant a definite moratorium order. At the meeting of creditors, a vote takes place on the final granting
of the moratorium. If a certain majority is not reached, continuation of the moratorium will be refused and the
District Court will generally declare the debtor bankrupt.

Restructuring methods

The moratorium suspends all litigation by unsecured and non-preferential creditors against the debtor and stops
the enforcement of judgments by such creditors against the debtor. The debtor needs the cooperation and
consent of the administrator to act in relation to its assets. On the other hand, if the administrator wants to act
on behalf of the estate, he needs the cooperation of the debtor as well.

The most important restructuring method in the suspension of payment procedure is the composition with
creditors. In principle, consent of all the creditors is required. The debtor cannot force a creditor to accept a
proposal for a composition. Most of the time the composition implies a partial payment of the creditors’ debt
and a discharge of the debtor for the remaining unpaid part of the debt. The Dutch Bankruptcy Act also offers
the debtor the possibility of proposing a composition. When approved by at least 50% of the creditors holding at
least 50% of the debtor’s debt, this majority can overrule a minority of creditors. Although the creditors with
security rights and the creditors with preferential claims are not affected by the moratorium and are not entitled
to vote for the composition, the debtor and administrator normally negotiate with these creditors. For example,
tax and social security authorities are generally willing to accept the composition if they receive payment of twice
the percentage that the ordinary creditors receive.

Success rate

Most of the time, the suspension of payment will not be the restructuring method that companies desire. Most
suspensions of payment are followed by formal bankruptcy proceedings. In general, the suspension of payment
is not to be considered successful at all.

Pros and cons of this specific proceeding

Pros: One of the most important advantages of the suspension of payment is, when it can be realized, the
possibility to offer creditors a composition.

Cons: The main disadvantage of the suspension of payment is that it only offers protection against the claims and
actions of unsecured and non-preferential creditors. Creditors with security rights (such as a right of pledge) and
creditors with preferential claims (such as tax and employees rights) may still attempt to have their debts paid
despite the suspension of payment.

Other restructuring techniques

Next to the bankruptcy and suspension of payment proceedings, an informal reorganization may be a viable
restructuring technique. For example a private composition with creditors may be arranged. The bank or financial
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institution will have to cooperate and confidentiality is very important. All the creditors have to consent to a
private composition or they are not bound by the composition.
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