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Legal Briefs – A Quick Round-up of Late-Breaking Finance Law Developments in 
 Kingdom 

iden
ons. 

Serv

entit

ence 

ow t

ackag

deal 

ss, or 

assets, which is put in place before the com

adm

ediat

e

Serv

ract

cre

ly. Sin

 

d that cre

are now getting better and more timely 

information, but this is not happening in all cases 

and confidence in the system is being damaged. 

Given that, on average, 29 percent of all 

administrations involve a pre-pack sale, the current 

degree of non-compliance with SIP 16 affects a 

material percentage of UK administrations. 

n paper sets out various options 

require varying 

l be considered 

f making no 

changes to the 

t will come into 

force on 6 April may incentivise insolvency 
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by the Official 

4. Requiring different insolvency practitioners  

st-administration 

appointment work. 

5. Requiring the approval of the court or 

creditors, or both, for the approval for all pre-

pack business sales to connected parties. 

The consultation paper invites responses by 24 

June 2010. 

the United

31 March 2010 

UK Insolvency Service consultation pape
Improving the transparency of, and conf
in, pre-packaged sales in administrati
31 March 2010, the UK Insolvency 

r: 
ce 
On 

ice 

led 

in, 

for consideration, which would 

degrees of legislative change: 
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against the alternative o
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pre-packaged sales in administrations. 
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sales can be improved. A pre-pack is a 
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18 March 2010 

Administration expenses in a p
administration: Re Johnson Machine a
Company Limited and another [2010]
582 (Ch). Pre-packs continue to occupy

stage, and administrators might be forg

feeling somewhat under the spotlight. In 

to the Insolvency Service consultation
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admin-

istration” which must be paid in priority to the 

company’s preferential creditors, creditors with 

floating charges and unsecured creditors. 

The decision in Re Johnson Machine and Tool 

Company contrasts with the earlier High Court 

decision in Re Kayley Vending Limited [2009] 

ding, the High 

nder para. 13 of 

t 1986) to make 

a manner as to 

administration” 

 expenses 

ministration in 

e of the company 

e core difference 

 Re Johnson 

ase, the 

 connection with 

whereas in the 

h a connection. In 

not “consider it 

o many creditors 

suffered by them 

 of such costs.” 

in Re Johnson 

the state of the 

010, when (as 

 this Update) the 

ended to permit 

 recoverable as 

n” in all cases. 

hey stood at the 

time of the decision, pre-appointment costs were 

not so recoverable and administrators wishing to 

claim such costs would need to rely on the High 

Court exercising its discretion as described 

above. The Court was operating entirely within its 

powers to refuse to exercise its discretion in 

favour of the administrators. 

-pack 
 Tool 
WHC 
entre-
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dition 

paper 

Court 

ortive 

costs 

to a 

(Ch), rule 2.67 of the Insolvency Rule

provides that certain liabilities of a com
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EWHC 904 (Ch). In Kayley Ven

Court exercised its discretion (u

Schedule B1 of the Insolvency Ac

any order that it thinks fit in such 

allow as an “expense of the 

certain pre-appointment costs and

incurred by the eventual ad

connection with negotiating a sal

– a pre-pack, in other words. Th

between Kayley Vending and

Machine and Tool was that in the former c

sale was to a buyer who had no

the company’s management, 

latter, the buyer did have suc

judicial attitude towards the treatment o

and expenses incurred in the run 

company’s administration. 

The judgment related to not one but two

Both cases involved court-appointed 

istrators who undertook pre-pack sales to

connected with the company’s directors.

cases, the judge (Purle J) declined to a

payment of the administrator’s pre-appo

costs as an “expense of the administrat

Andrew J. Knight explains elsewhere

edition of the Update, in relation to the de

Goldacre (Offices) Limited v Nortel Netwo

Limited (in administration) [2009
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 both 
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light of that connection, Purle J did 
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by subjecting them to the burden

On one level, the decision 

Machine and Tool only reflects 

law as it existed prior to 6 April 2

Matthew Jenkins outlines later in

Insolvency Rules 1986 were am

pre-appointment costs to become
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Under the Insolvency Rules, as t
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come into force – the decision on Purle J 
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costs and expenses can constitute recove

pre-appointment costs under 
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Machine and Tool may be indicative of a 

narrower-than-anticipated interpretation of what  
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ncy Rules. Insolvency practitioners will be 

watching with great interest how this strand of 

case law develops. 

 



 

Squire, Sanders & Dempsey 5 

European Finance Law Update 
Spring 2010 

UK: Administrat

imited v Nortel 

9 (Ch) may be 

 thorny practical issues, especially in relation to 

restructurings of retail businesses, writes Andrew J. Knight

ion Expenses – Administrator’s Liability for Rent 

The recent English court decision in Goldacre (Offices) L

Networks UK Limited (in administration) [2009] EWHC 338

controversial and raises

, co-chair of Squire 

Sanders’ European Finance Practice. 
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and unsecured creditors. Go
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t was paya

an expense of the administration and s

therefore be paid in priority to the company’s 

other debts. 

The administrators disputed this, arguing that only 

part of the rent claimed by Goldacre should rank 

as an administration expense because: 

• they occupied only part of the premises; and 

mises only for a 

hich Goldacre 

acre. In relation 

rs occupied 

ises, the court 

cision and 

ook the decision 

ust do so in 

onditions set out 

refore had no 

n to interfere with the amount of rent, for 

eference to the 

ccupied by the 

upy arose from 

the terms of the 

roach in ruling 

whether rent should be apportioned according to 

the actual time spent by the administrators in 

occupation. Since the lease specified that rent 

was payable quarterly in advance, it followed 

inevitably that each quarter’s rent was payable in 

full as an administration expense on the due date 

under the leases. It could not be apportioned 

 

Nortel occupied premises that it leas

Goldacre. Nortel went into administra

insolvency procedure under the UK Ins

Act 1986, pursuant to which administrato
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The court ruled in favour of Gold

to the argument that the administrato

only part of the leased prem

followed an earlier House of Lords de

held that an administrator who t

to use leasehold premises m

accordance with the terms and c

in the lease. The court the
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between Goldacre and the administrators a

the ranking of the liability to pay rent d

course of the administration as again

company’s other debts. 

Rule 2.67 of the Insolvency Rules 1986 p
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istration are “expenses of the administration” 

which must be paid in priority to the com
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example by apportioning it by r

proportion of the premises o

administrators. Their right to occ

the lease and the rent due under 

lease had to be paid. 

The court took a similar app

contended that, since the administrator

company had used the leasehold premise

benefit of the administration, ren
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quarter day in commercial leases – would appear 
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status that 

occupation for less time than that. 

The Goldacre decision is considered b

commentators to be controversial and it c

appears to have far-reaching implicatio

anner in which administrators ma
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previously considered that it was la

treat rental payments on real estate a

administration expenses only to the e

that it related to the period of time 

the administrators were in actual oc
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Goldacre is a decision of a court 

It has not been appealed, an
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UK: 6 April 2010 – Am

e UK Insolvency 

new rules (the 

art of an initiative to modernise the UK’s 

secondary insolvency legislation. Matthew Jenkins

ended Insolvency Rules 

On 6 April 2010 a second wave of major changes to th

Rules 1986 (the Rules) came into force. These 

Amendment Rules) are p

 of Squire Sanders’ 

London office takes a closer look. 
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d
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cies. These saving

. New e-delivery prov

will also provide for a significant reduction 

on footprint. 

The changes ushered in by the Amendment 

R

•

• administrators expenses and remunerat

• creditors voluntary liquidations (CVLs);  

s); 

• electronic communications 

This article will focus on the changes that affect 

disclaimers and administrators expenses and 

remuneration. Some of the main changes that relate 

to other points stated above will also be covered. 

e Insolvency Act 

s property. It 

of an insolvent 

y a liquidator. A 

78 releases the 

to 

ators in the UK 

isclaimer power as a means of 

avoiding continuing liability under real estate 

 

 expense of the 

e satisfied before 

. 

he Amendment 
ffice holder may be required to 

consider disclaiming property by any person that 

has an interest in that property if he is served with 

a notice to elect. Pursuant to the Act, within 28 

days of receiving the notice to elect, the office 

holder must issue a notice of disclaimer otherwise 

he loses his right to do so.  

 

According to the UK Insolvency Servi

changes implemented by the project to mo

the Insolvency Rules will provide es

annual savings of £48 million in the 

administering insolven

, the 
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st of 
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in the 

Disclaiming onerous property 

Background. Section 178 of th

1986 (the Act) deals with onerou

provides that onerous property 

company may be disclaimed b

disclaimer made under section 1

company of any further liabilities with regard 

the disclaimed property. Liquid

regularly use the d

expected to be passed on to creditors in the form 

of improved returns

insolvency carb

ules principally relate to: 

ion; 

leases in particular. Otherwise, the ongoing

accrual of rent would rank as an

liquidation and must therefore b

the claims of unsecured creditors

Notice to elect pursuant to t
Rules. An o

 disclaimers; 

• company voluntary arrangements (CVA

• member voluntary liquidations (MVLs); and 
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The Amendment Rules set out various ways in • any person that has any 
which an office holder may be served. They are 
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any other electronic means; 

•

• by any form of delivery whereby the sen r

Disclaiming onerous property pursuant to the 
A  Am d
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• sclaimer 

mpleted by the office holder, 
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•  notice of 
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companies (if disclaiming interests in 

e has t

ent to the Chief Land Registrar). 

Furthermore within seven business days after the 

date of the disclaimer the liquidator must send or 

give copies of the notice to: 

• anyone that has a claim in the disclaimed 

property; or 

liability in respect of 

that property, unless the liability is brought to 

the Amendment 

st be kept when an office 

 records relate to 

aimer.  

records of 

sons to whom that liquidator has sent 

or given copies of the notice of disclaimer 

es, showing their 

d the nature of their 

respective interests; 

e copies of the notice of 

laimer were sent or given to those 

the date on which a copy of the notice of 

disclaimer was sent to the registrar of 

 which a copy 

hief Land 

Administrators’ remuneration and expenses 

Can pre-appointment costs now be recovered? 

The definition of administrators remuneration in 

the Amendment Rules now allows for certain  

pre-appointment costs to be included as 

remuneration. 

s follows: 

if the office holder give ail or 

an end by the disclaimer. 

Recordkeeping. Pursuant to 

Rules certain records mu

 by personal service; and 

de  The office holder must include in his 

the insolvency a record of: 

• the per

can prove that the notice to elect was 

received by the office holder. 

mendment Rules. Pursuant to the

ules an office holder must take 

teps in order to disclaim onerous proper

en ed 

ing 
under the two preceding Rul

names and addresses, an

 a Form 4.53 liquidator’s notice of di

has to be co

providing enough information to rea

indentify the property that is to be d

 he must date and authenticate the

disclaimer; and 

• as soon as reasonably practicable, he

send a copy of the notice to the regi

ust 

 of 

o 

• (where applicable) the date on

of the notice was sent to the C

Registrar. 
registered land a copy of the notic

also be s

holder disclaims property. These

the recipients of the notice of discl

• the dates on which th

disc

persons; 

• 

companies; and 
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In order to recover any costs, a two-pronged test 
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y

costs as 

of the administration. If no com

h ot re

c ade by the 

administrator that unsecured creditors will not 

have a distribution made to them because of 

insufficient funds (the Statement), approval must 

be sought from: 

• where there are sufficient funds to make a 

disbursement to the preferential creditors: 

o 50 percent of the preferential creditors, by 

of the company; 

ient funds to make a 

ial creditors, 

company. 

If no Statement was made by the administrator 

itors in general 

ith the amount of 

ent costs that he is allowed to pay 

ot approve the 

plication to the 

urt can approve 

costs – an 

er than the 
administrator. An insolvency practitioner other 

ve the power to 

pre-appointment 

hough he does have the 

 to do so on his 

If an administrator does not call a creditors 

s costs as an expense, he 

can be compelled to do so by the court. 

Manner of remuneration. There are now three 

ways in which an administrator can recover 

remuneration. These are: 

• as a fixed fee; 

ust be satisfied: 

 the fees and ex t 

o 

o every secured creditor 

• where there are insuffic
been paid at the date the company went

administration; and  

• the fees and expenses were incurred

view to the administration of the comp

Only the administrator or an insolven

titioner that carri

th a 

y. 

disbursement to the preferent

every secured creditor of the 

prac-

 to the 

 the 

pre-

approval of the unsecured cred

meeting is needed. 

If the administrator is unhappy w

pre-appointm

administration and does not becom

administrator himself can recove

administration costs. 

All the pre-appointment fees and expens

equally and may be recovered even if the

was with a third party and not the com

 rank 

tainer 

tself. 

the 
of an 

l that 

as an expense or the creditors do n

pre-appointment costs, then on ap

court, by the administrator, the co

the pre-appointment costs. 

Claiming pre-appointment 

insolvency practitioner oth
Claiming pre-appointment costs 
administrator. All pre-appointment cos

administrator must be detailed in a propo

is then circulated to the company’s credito

Where there is a creditors committee the

sanction the payment of pre-appointment 

an expense 

.  

 must 

than the administrator does not ha

ask creditors to approve his 

costs as an expense t

mittee 

ach a 

right to request an administrator

behalf.  
as been established or they do n

onclusion, then, if a statement was m

 

value; and  

meeting to approve hi
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• ; 

asis for 

 o t

this is don

must 

. 

es. Both the co

a r to fix an 

administrator’s remuneration. The following

b

• undertaken; 

• sibility the administrat

has assumed and his effectiveness in relati

 the value and type of assets the administrat

has been dealing with. 

If there is a creditors  

a

If

• there is not a creditors committee; or 

h a w

to the remuneration of the administrator; or 

• the administrator is unhappy with the outcome 

of the creditors committee; 

and the administrator has made a Statement, his 

remuneration shall be fixed with the approval of: 

 where there are sufficient funds to make a 

tial creditors: 

 50 percent of the preferential creditors, by 

value; and  

r of the company; 

• where there are insufficient funds to make a 

ial creditors, 

cured creditor of the company. 

t was made by the administrator 

approval of the unsecured creditors in general 

Other changes to the Rules 

rangements (CVAs). 
ent Rules also make changes in 

supervisor 

 how long he has been 

working on a CVA; and 

 the supervisor of 

ate an annual report 

f the CVA and the 

pects of its implementation. 

 (CVLs). 
Changes introduced by the Amendment Rules in 

relation to CVLs include: 

• an obligation on liquidators to send annual 

progress reports; 

• an obligation on the liquidator to give details 

of the property being distributed in relation to 

 on a time cost basis

• on an asset value basis. 

An administrator may use a different b

remuneration on the different aspects

administration he undertakes. If 

f he 

e, 

be 

o every secured credito

when time recording, an administrator 

very clear on exactly what he is working on

Fixing the administrator’s fe urt 

disbursement to the preferent

every se

nd the creditors have the powe

 must If no Statemen

e taken into account when doing so: 

the complexity of the work 

 the level of respon or 

on Company Voluntary Ar
The Amendmto the work undertaken; and 

• or 

relation to CVAs. These include: 

• a creditor is now entitled to make a 

or nominee state

committee it will fix the

dministrator’s remuneration.  

: 

• the creditors committee cannot reac vie  Creditors Voluntary Liquidations

•

disbursement to the preferen

o

meeting is needed. 

• there is now an obligation on

the CVA to circul

highlighting the progress o

pros
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arrangements under section 110 of the Act; 

• eeting of creditors, a liquidator 

otice

Members Voluntary Liquidations (MVLs). 
re nt chang

inclu

• nnu

• an obligation on the liquidator to give de

ati

s under section 110 of the A

and 

a

 to advertise the notice of 

Electronic communications. The Amendment 

Rules allow for greater use of electronic 

communication. For instance: 

• creditors will be able to attend meetings 

remotely; 

 so long as the recipient has consented 

documents will be able to be delivered by 

ents will be able to be filed both at 

e court 

nger have to be 

gh filings made will be valid only if 

 provided. That 

will continue to 

he application of 

tes to the out-of-

inistrator by the 

g charge. An 

the out-of-court 

be exercised out 

 the current 1986 

ules. The Amendment Rules have extended the 

scope of rule 2.19, so that the notice of 

appointment in Form 2.7B may be submitted as 

an attachment to an email to the court, with a 

hard copy to follow when the court is next open 

for business. 

 

and 

 at the final m

having the discretion to advertise the n

his appointment. 

 of 

email; 

• docum

In 

es 

Companies House and th

electronically; and 

• prescribed forms will no lo

used, thou

lation to MVLs, the more significa

de: 

 an obligation on liquidators to send a

progress reports; and 

al 

tails 

on to 

ct; 

tor 

all the requisite information is

said the Insolvency Service 

publish forms as before. 

A particularly radical example of t

the new e-delivery provisions rela

court appointment of an adm

holder of a qualifying floatin

especially valuable feature of 

appointment right is that it may 

of court hours, under rule 2.19 of

R

of the property being distributed in rel

arrangement

• at the final meeting of creditors, a liquid

having the discretion

his appointment. 

•
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UK: LMA Seconda

 will streamline 

sses, facilitate online reporting and reconciliation, and 

encourage faster settlement, writes Lauren Priest-Stephens

ry Documentation Amendments – January 2010 

Changes to the LMA secondary debt trading documents

trading proce

 of Squire 

Sanders’ London office. 

oc

ard form 

 m k

tanda

irm io

ed to 

r, 

ent and participation agreements; an

u

ents 

e

c

in

of a larger

initiative to encourage trades to be settled as 

 h

entifiable number or designation. The 

amendments are also intended to mak

g conci

more straightforward and easy to use. 

The LMA describes its revisions to the secondary 

debt trading documents as having the following 

five themes: 

• the introduction of a single set of terms and 

conditions for both par and distressed trades; 

upon the insolvency of a party; 

to buy-in/sell-out 

damages provisions; 

ations and 

 par trades; and 

ntroduction of a single form of trade 

confirmation for par and distressed trades. 

 have also been 

 them into line 

tions 

 conditions now 

apply to all trades of syndicated positions, 

he terms and 

sentations and 

 party, with the 

result that the representations and warranties are 

incorporated into all trades, unless specifically 

excluded. 

The biggest change for par trades is the 

introduction of the concept that “a trade is a 

trade”, which makes the date of the trade the key 

 

On 25 January 2010 the Loan Market Ass

(LMA) issued a revised package of stand

documents for the secondary debt trading

The document package contains the s

terms and conditions; forms of trade conf

forms of the various notices that may ne

delivered in order to complete the trade; transfe

assignm

iation • the introduction of termination of a transaction 

ar et. 

rd • revisions and amendments 

at n; 

be 
• consolidation of represent

d 

ments 

warranties for distressed and

• the iforms of confidentiality letters. These doc

contain cross-references to the other docum

within the package and are intended to b

together. 

The revised package has been introdu

order to streamline the process of mak

settling trades. It forms part 

 used 

ed in 

g and 

 LMA 

ave a 

In addition, clarificatory changes

made to the documents to bring

with market practice. 

A single set of terms and condi

The new, combined terms andsoon as possible and for each facility to

clearly id

e the 

liation 

whether distressed or par. T

conditions also include repre

warranties to be given by each
rowing use of online reporting and re
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date for the transaction. The result is that the 

terms of the trade are fixed at the tim

trade (not the issue of the confirmatio

conditions that would affect the completio

trade must be specified at that time. F

point forward, the trade is fixed and the

e 

n)

n of the 

rom

 p

are under an obligation to settle the trade, e

ot

conditions still con

n ting either to 

p  are

d : 

• eriod to

settle before delayed payment compens

tion and buy-in/

out damages apply only to par trades. 

nta

r in title 

ts 

The combined terms and conditions assume that 

the transaction may be terminated upon the 

insolvency of either party. If the parties so wish, 

the termination may be made automatic upon an 

insolvency, either by notifying the other party that 

automatic termination is to apply or by specifying 

this at the time of the trade. The definition of 

d conditions is 

tion (ISDA) master documentation and 

matches the definition introduced into the LMA 

 trade upon the 

nsolvency 

document), the 

standard terms and conditions contain a 

hanism for calculating the amount of 

compensation falling due to the non-insolvent 

ised in order to 

ions contained in 

ervice agreement (LTSA) standard 

form. The buy-in/sell-out damages apply only to 

days after 

 after the non-

lting party that it 

elivery of buy-in/sell-out 

n of compensation is set 

out in the standard terms and conditions, and the 

 documentation 

w the buy-in/sell-

out provisions should be used, including the 

calculation of compensation. 

Representations and warranties 

The standard terms and conditions now include the 

representations and warranties that are to be given 

by each party.  

of the 

. Any 

The newly released documents also co

assumption that the seller is a predecesso

and is not trading an assignment of righ

predecessor transfer agreements. 

Insolvency termination 

“insolvency” used in the terms an

based on the International Swaps and Derivatives 

Associa

 this 

arties 

ven if 

 been 

primary documents.  

In the event of a termination of the

insolvency of either party (but not the i

of a party to an underlying 
any required third party consent has n

obtained. 

The combined terms and tain a mec

umber of provisions specifically rela

ar or to distressed claims. The major

ifference are that

as of 

 

ation 

party. 

Buy-in/sell-out 

These provisions have been rev

bring them in line with the provis

the long term s

distressed trades have a longer p

becomes payable; 

• representations and warranties are more 

extensive for distressed trades; and 

• break funding compensa sell-

in an 

par trades which have not settled 60 

the trade date and will apply

defaulting party notifies the defau

intends to use the provisions. 

The mechanism for the d

under 
notices and the calculatio

LMA user guide for secondary

contains several examples of ho
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The representations given in relation to a

distressed trade are more extensive tha

for a par trade, reflecting the more u

nature of such trades. Before entering

trade, each party should ensure that it is

which representatio

 

those 

ertain 

into a 

 clear 

to a 

The bank debt confirmation contain

options which will need to be c

options should be discussed and a

the time of the trade, and the LM

checklist to assist with this proc

the forms of confirmation also

points, such as the settlement d

reasonably practicable) and paym

costs (by the buyer). Any party

trade should review the forms of confirmation in

order to ensure that they are a

n 

nc

 

ns it is expected to give, 

same relate 

confirmation: bank debt, risk participation and 

claims. However, parties are encouraged to use 

the bank debt confirmation form for all trades 

other than risk participation and claims. 

s a number of 

ompleted. These 

greed upon at 

A has issued a 

ess. Conversely, 

 assume certain 

ate (as soon as 

ent of taxes and 

 entering into a 

 

ware of the areas 

that need to be discussed. Any conditions that are 

to be satisfied before the trade can be completed 

should also be specified in the confirmation. 

especially where the 

predecessor in title. 

Combined trade confirmation 

The LMA has issued three types of trade 
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EU: Proposal for a Di

mission) 

stment Fund 

ent (Parliament) 

ve 

Investment Funds (AIFs) as part of a legislative package to combat 

the global financial crisis. Dr. Andreas Fillmann

rective on Alternative Fund Managers 

On 30 April 30 2009 the European Commission (Com

released the Proposal for a Directive on Alternative Inve

Managers (AIFM Proposal) to the European Parliam

and the Council (Council) to regulate managers of Alternati

 of Squire Sanders’ 

rt  

is

uc

u

s

iz

funds. The Commission

proposed to regulate alternative investmen

s

d

kin

re very 

controversial in Europe, and that controversy has 

ce the 

der 

ive 

ent an

Council. The Parliament and the Council have 

                                                

Frankfu

 

The AIFM Proposal has been the Comm

most advanced attempt to introd

comprehensive supervisory and reg

framework by imposing a combined 

licensing and supervisory rules on EU-b

investment managers of all non-harmon

non-UCITS

 office offers a few thoughts on the proposal.

sion’s 

e a 

latory 

et of 

ased 

ed or 

 has 

t fund 

managers, rather than the funds them elves, 

because the fund managers are considere  to be 

responsible for all the decision ma g in 

managing the funds.  

The proposed regulations discussed a

1  

not decreased in the slightest sin

Proposal was officially published. In or

adopted, the text of the proposed direct

to be approved by both the Parliam

AIFM 

to be 

needs 

d the 

 
1 UCITS are Undertakings for Collective Investment in 
Transferable Securities, defined as specifically constituted 
investment portfolios exclusively dedicated to the investment 
of assets raised from investors. Green Paper on the 
Enhancement of the EU Framework for Investment Funds, 
Commission of the European Communities, Com (2005) 314, 
12 July 2005. See also Directives 2001/107/EC and 
2001/108/EC. 

with the latest 

raft presented on 

is by no means 

 going forward. 

sal at the 

 Union) meeting 

cause of the 

to be considered 

 concentrate on 

ighly diversified 

ess models, 

loy and the types 

unt of leverage 

they use and their liquidity. In addition the access 

of investors to funds located outside the EU 

. Also IOSCO 

of Securities 

t Forum 2  have 

ed ideas and alternative regulation 

                                                

presented their revised drafts, 

version of the revised Council d

5 March 2010. However, there 

consensus on an agreed text

Discussion regarding the AIFM Propo

ECOFIN (Council of the European

on 16 March 2010 was postponed be

controversy. The main aspects 

in the future legislation process

the fact that AIFs represent a h

group of funds with different busin

including the strategies they emp

of products they invest in, the amo

should be better reflected

(International Organization 

Commissions) and the Join

present

 
2 The Joint Forum was established in 1996 under the aegis of 
the Basel Committee on Banking Supervision, the IOSCO and 
the International Association of Insurance Supervisors to deal 
with issues common to the banking, securities and insurance 
sectors, including the regulation of financial conglomerates. 
The Joint Forum comprises an equal number of senior bank, 
insurance and securities supervisors representing each 
supervisory constituency. 
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proposals which should be considered in the next 

Council 

with regard to the proposed rules and the final 
wording of the AIFM Directive, which should 

act to the 

in addition to the 

ld be noted that 

ensive future regulations in the 

financial sector which will result in massive 

changes in the financial industry. 

draft versions.  

Overall, there are several aspects to be discussed 

and considered by the Parliament and 

reflect and consider the inevitable imp

AIF industry in Europe. Further, 

proposed AIFM regulation it shou

there are also ext



 

Squire, Sanders & Dempsey 17 

European Finance Law Update 
Spring 2010 

Germany: Notarization of Share Transfer and Share Pledge Agreements in 
Switzerland 

 as to the validity 

on in Switzerland of transfer and pledge agreements regarding 

shares in a German limited liability company, writes Jörg Uhlmann

A decision of the regional court of Frankfurt am Main creates doubts

of the notarizati

 of Squire 

Sanders’ Frankfurt office. 

led

no

n 

y fee 

act

r 

nt

e

er th

s, 

us

nto

ss practiced in Germa

er

ber

 L

(MoMiG) 

came into force in Germany. 

By way of an obiter dictum contained in the 

decision of the regional court of Frankfurt am Main 

dated 7 October 2009 (file number: 3-13 O 46/09) 

regarding the transfer of shares in a GmbH, the 

regional court stated that “it is not only possible, 

s in Switzerland 

 the MoMiG would 

any. The obiter 

 was not relevant for the case and does not 

constitute a binding precedent. The regional court 

ument that only a 

ligations required 

 literature whether 

aw with respect 

o be equivalent to 

obiter dictum 

ation of a pledge 

this obiter dictum 

over shares in a 

r notarizations of 

ry carefully as 

g as decisions of higher courts in Germany 

regarding the validity of such notarizations are 

outstanding. Currently, the risk that notarizing a 

pledge in Switzerland will be regarded by a German 

court as not being equivalent to notarizing in 

Germany and, therefore, the pledge is invalid may in 

many cases not be balanced by the lower fees of 

Swiss notaries. 

 

Agreements regarding the transfer and p

shares in a German limited liability company

(GmbH) must be notarized by a German 

executed in Germany. Because a Germa

is required to charge on the basis of a statutor

schedule, it has become established pr

execute agreements regarding the transfe

pledge of shares in a GmbH in certain ca

Switzerland in front of a Swiss notary, wh

fees are negotiable and significantly low

ge of 

 

tary if 

notary 

In 2008 the Swiss Civil Code (Schweiz

gationsrecht) was reformed and on 1 Novem

the Act to Modernize the Law Governing the

Liability Company and to Combat Abuses 

but even likely” that notarization

made after the implementation of

not be regarded as valid in Germ

dictum

ice to 

or the 

ons of 

re the 

an the 

 

which 

e the 

ns is 

ny. 

 Obli-

 2008 

imited 

based its obiter dictum on the arg

German notary can fulfill the ob

under the MoMiG. 

It is also debated in German legal

the reformed provisions under Swiss l

to the transfer of shares continue t

the provisions under German law. The 

may also be applicable to the notariz

over shares in Switzerland. Due to 

any party envisaging the pledge 

GmbH as security should conside

pledge agreements in Switzerland ve

lon

notary fees in Germany. The established practice

is based on decisions of German court

hold that such procedure was valid beca

notarization process in these Swiss ca

equivalent to the proce
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Germany: Does the Sa T? le of Non-Performing Loans (NPLs) Trigger VA

According to Andreas Lehmann of Squire Sanders

this question is being discussed (again) in Germ

recent decision by the German Federal Fiscal Court (BFH) inq

with the European Court of Justice (ECJ) about certai

’ Frankfurt office, 

any following a 

uiring 

n aspects of the 

interpretation of the European Directive 77/388/EWG on the 

harmonization of the laws of the Member States relating to turnover 

(th

 g

ub

ct

th

pt f

 8

 m

in

 a

al 

 i

o

Ye

e 

or

oll

bject to VAT has already

clarified by the ECJ in its decision of 26 June 2003 

in the MKG case (C-305/01). Following that decision 

and the subsequent ruling of the BFH dated 4 

September 2003 (V R 34/99), the Federal Ministry 

of Finance had issued a guideline on 3 June 2004 

(IV B7-S 7104-18/04), which clarified the situation 

for the factoring industry. 

ler on services 

 cases is not a 

ause the seller is 

erprise which is 

aid. This is 

f a sale of bank 

lly banks will not 

em in relation to 

 – in itself is 

even before the 

nd lawyers 

e banks) started 

applied in the 

apply to the 

neral, and 

sale of NPL 

counts, reflecting 

s unsuccessfully 

dealt with a defaulted borrower, and often the 

value of security is insufficient to ensure full 

recovery. Also, the enforcement procedure to be 

initiated by the purchaser will take time and may 

be costly. If the difference between the face value 

of the loan and the purchase price in an NPL sale 

would constitute the value of a service by the 

taxes 

 

One of the most important exceptions to the

rule that the sale of goods and services is s

VAT relates to the banking and finance se

certain finance transactions. In particular, 

and assignment of receivables is exem

German VAT pursuant to section 4 no.

German VAT Act (UStG). However, as every

player in the factoring business is aware, th

not that easy: if receivables are sold on

recourse basis at a discount to their nomin

or if the factor applies certain fees, is this not

a consideration payable by the seller 

receivables to the factor for other services? 

because the factor provides services to th

namely taking over the default risk of oblig

the seller, and administering and servicing

receivables going forward. That such c

services can be su

e VAT Directive). 

eneral 

ject to 

or and 

e sale 

rom 

, lit c 

arket 

gs are 

 non-

value, 

n fact 

f the 

s it is, 

seller, 

s from 

 the 

ection 

 been 

The VAT payable by the sel

provided by the factor in most

commercially relevant factor, bec

a fully taxable commercial ent

entitled to recover any such VAT p

completely different in the case o

loan receivables, because usua

be able to recover VAT paid by th

a business which – like lending

exempt from VAT. Accordingly, 

factoring rulings came out, banks (a

from the law firms working for th

to argue that the framework 

factoring business would not 

secondary trading of bank loans in ge

the sale of NPL in particular. The 

usually takes place at heavy dis

the fact that the seller already ha

http://www.ssd.com/alehmann/
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purchaser to the seller, and be subject to VAT, 

the economics of NPL transactions woul

 why 

 the N

ap

eld

1 K 3682/0

t su

d t

ts 

qu

e

for

p

ecember

(2009 VR 18/08) the BFH did not – as pro

expected b

ru stea

B to clarify 

in  Directive: 

• ase p

le-by

 

 

le 

compared to such value related discounts, 

can there still be a service for consideration 

from the purchaser to the seller of such NPL? 

• If yes: is the value related discount exempt 

from VAT and, if so, does this result also in 

the collection services being exempt as a 

 service, or subject to VAT 

ice? 

xable service, what is 

: the amounts 

 the agreement 

s or the actual 

k guidance from 

 (re-)opened the 

many NPL 

e VAT treatment 

ke time for the 

d the outcome is 

 then, the VAT 

ould restrict the 

ponent of NPL 

ted exposure to 

ubstantial VAT 

ons.  

s to the VAT 

e because it has 

6/112/EG of 28 

ctive). However, 

ill likely also affect future NPL 

transactions as the New Directive follows similar 

principles as the VAT directive. Accordingly, all 

parties to NPL transactions currently under way 

should structure the transactions in a manner that 

addresses these potential VAT risks and avoids 

unpleasant surprises in the future. 

d be 

the 

PL 

because it is a separate serv

• If collections qualify as ta

the basis for the calculation

assumed by the parties in

severely affected.  

There are of course very good arguments

factoring framework is indeed different from

sale transactions, and why no VAT should 

NPL transactions. The Fiscal Court of Düss

a 15 February 2008 decision (

ply for 

orf, in 

5 U), 

bject 

hat no 

in this 

estion 

 been 

 the 

related to the collection proces

costs of collections? 

The decision of the BFH to see

the ECJ on these questions has

discussions on these topics, and for 

transactions of the past years th

remains an uncertainty. It will ta

ECJ to respond to the inquiry, an

open at this point in time. Until

guidelines currently in place sh

explicitly clarified that the sale of NPL is no

to the VAT rules applicable for factoring, an

VAT applies in case of NPL transactions. 

So far, so good, and the market participan

business were glad that this controversial 

had at least in a court of first instanc

decided in a way that was favourable 

industry. However, the fiscal authorities ap

this decision. In its ruling of 10  D

ealed 

 2009 

bably 

 

d, the 

some 

rice 

-

VAT risk to the servicing com

transactions, but even this limi

VAT liability can result in s

payment obligations in certain transacti

The inquiry from the BFH relate

Directive that is no longer effectiv

been replaced by Directive 200

November 2006 (the New Dire

the ECJ decision w

y most observers – confirm the prior

ling of the Düsseldorf fiscal court. In

FH has asked the ECJ 

terpretation aspects of the VAT

 If a purchaser of NPL pays a purch

calculated specifically on a receivab

receivable evaluation (instead of a discount 

based on percentages) and where

administration and collection of the

receivables are playing a minor ro

(minor) part of this
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Hungary: Bankrupt

tcy Law, effective 

g more attractive 

 the course of a 

d, with the increasing number of 

to decrease the number of liquidations, writes 

cy Law Revised 

The main aim of the revision of the Hungarian Bankrup

September 2009, was to make the bankruptcy proceedin

for creditors as well as for debtors, to make clearing debt in

bankruptcy proceeding more effective an

bankruptcy agreements, 

 Luca Katalin Bokor of Squire Sanders’ Budapest office. 

r of 

methods. It should be noted that the Ba

Act does not set out any restrictions rega

groups of credito

 

As a result of the revised law, the nu

bankruptcy procedures will increase in H

In the current economic environment, h

this may last for a short time only, a

mbe

u

ow

s most 

eg

k

.  

n

se

sta

al

m

agreements and other debt restruc

nkruptcy 

rdi

content of the bankruptcy agreement – the 

creditor and the debtor may agree on anything 

that might help clear the debt or make the debtor 

solvent again. 

The bankruptcy agreement may be entered into if 

it is approved by both groups of creditors. The two 

rs are (1) creditors with a 

ed with a pledge, 

nd (2) creditors 

 aimed to give a 

 secured 

 creditor has a 

 created prior to 

eedings and the 

the liquidator is 

s 

repair including 

he asset sale (if 

he lien, the costs 

eeds from the 

s a liquidator’s 

t purchase price 

(proceeds from the enforcement of the claim). 

d to satisfy the 

claims for which such asset was pledged. The law 

expressly uses the term lien (in Hungarian: zálog) 

in connection with the provisions described 

above, which includes certain types of pledges 

and the mortgage right. Different provisions apply 
                                                

ngary. 

ever, 

of the 

 

ulated 

ruptcy 

ks, as 

ment. 

ging 

d on 

tutory 

 legal 

utual 

still 

turing 

secured claim, i.e. a claim secur

mortgage or security deposit3, a

with no such collaterals. 

Previous amendments of the law

privileged position to creditors with a

claim. Based on the law, if the

claim secured by a lien that was

the opening of liquidation proc

asset serving as security is sold, 

allowed to deduct from the income only the cost

of keeping the asset in good 

maintenance and the costs of t

there is an underlying claim for t

of recovery from the proc

enforcement of the claim), as well a

fee of up to 5 percent of the ne

ongoing bankruptcy proceedings will finally turn

into liquidation procedures, which are r

by the same law (Act 49 of 1991 on Ban

Proceedings and Liquidation Proceedings)

It is a moot question how far financing ba

creditors, will benefit from the recent amend

The answers they are using to the challen

questions of the crisis are mostly ba

(foreign) market practice and not on 

provisions. Instead of entering into form

procedures, banks prefer informal 

agreements with debtors such as stand

ng the The remaining amount shall be use

 
3 The amendment makes it clear that the holder of a security 
deposit shall be handled the same way as a pledgee. 
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to the floating charge. For a floating charg

percent of the proceeds from the sal

property pledged as security, less the 

sale, shall be used exclusively to sat

claims for which such property was pledge

the amount covered by the lien, provided that the 

lien was established before the ope

liquidation proceedings. The regulations on 

secured by lien shall also apply to any cla

is limited to seek sufferance for satisfactio

the pledged property (tangible liability, 

e, 50 

of a 

sts of 

y the 

 up to 

ng of 

claims 

 that 

 from 

second tender procedure calling for the

the debtor’s assets is declared unsucce

and those with an unsecured claim. The re

amendment established two typ

well: pending and non-pending c

claim is a claim that arises from b

insurance guarantees or commit

an insurance company containing surety 

if the timing of their payment 

uncertain). Based on the recen

the creditor holds a pending c

serving as security may still be so

liquidator must deposit the amount re

e 

co

isf

d

ni

im

n

independent lien) and to claims satisfied by 

w

r

ation proceedings, the amendment l

no doubt that even creditors with a secured

he

ll 

 to

dd

 secured claim:

 s

ssful as 

well, the liquidator shall, instead of repeating the 

tender procedure for the third time, move to sell 

the asset in question at the appraised value to a 

creditor holding a lien on the asset. 

As set out above, the law distinguishes between 

two types of creditors: those with a secured claim 

cent 

es of claims as 

laims (a pending 

ank guarantees, 

ments issued by 

facilities, 

and maturity is 

t amendment, if 

laim, the asset 

ld. However, the 

ceived from 

the asset sale, after the expenses and the 

ted, to a reserve 

ecurity deposits 

ch on credit 

portant details. 

hange its rather 

 holder of typical 

the case of a 

rity 

ght – forms of 

practice, but are 

teral by the law – 

on proceeding is 

inst the debtor. This leaves market 

practice open to inventive ideas, such as the 

pledge/assignment combo favoured by financing 

banks in Hungary because it can be quickly 

executed, thanks to the assignment part, and it is 

safe for the case of the debtor’s liquidation, 

thanks to the pledge part. 

judicial enforcement or for which a 

enforcement has been registered befo

opening date of liquidation.  

It is important to note that with respec

liquid

rit of 

e the 

t to 

eaves 

 claim 

 term 

report 

 180 

itional 

 if the 

ale of 

liquidator’s fee have been deduc

account. The amount of the s

shall be put in the same reserve. 

The amendment did not change mu

securities, although it enhanced im

The Bankruptcy Law did not c

conservative approach – only the

collateral should feel safe in 

liquidation procedure. Holding the secu

assignment and pre-emption ri

collateral that are used widely in 

not considered to be typical colla

does not mean much if a liquidati

started aga

must report their claim to the liquidator. T

of preclusion in which the creditors sha

the claims is now reduced from 1 year

days.  

The revised Bankruptcy Law grants an a

possibility to creditors with a
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Czech Republic: Financial Collateral Arrangement as an Alternative to Pledge of 
Bank Account Receivables 

gements were 

ks in the Czech 

curity for their 

Although financial collateral arran

introduced into Czech law in 2005, ban

Republic rarely use them as a form of se

credit facilities. Danica Šebestová of 

Prague 

Squire Sanders’ 

office briefly introduces financial collateral 

arrangements and summarises differences between 

them and the more commonly used pledge of bank 

 

ge
zech law? 

rov

7/E

ol

 e

n

n

e
n

em

pr

transfers title to financial collateral to a collateral-

taker for the purpose of securing or otherwise 

covering the performance of relevant financial 

obligations. The intention is that the collateral will 

be transferred back to the collateral-provider 

when the collateralized obligations have been 

discharged. The parties may agree, for example, 

e place until an 

ive condition). 

 arrangement. 
rrangement, 

urity interest in 

r to, a collateral-

inancial collateral 

r under the 

 by means of 

designation or 

wnership of the 

h the collateral-

ation of the 

security interest. The parties may agree, for 

ntitled to (1) 

hich case he or 

she is obliged to return the equivalent financial 

collateral, or (2) set off the collateralized financial 

obligation against the equivalent financial 

collateral. 

Financial collateral. The financial collateral to be 

provided must consist of cash (money credited to 

account receivables. 

A financial collateral arrangement may be

“title transfer financial collateral arrangeme

“security financial collateral arrangement”, i

case as defined below. 

Title transfer financial collateral arrang
Title transfer financial collateral arrangeme

arrangements, including repurchase agre

(repos), under which a collateral-

ment 

isions 

C on 

lateral 

ither a 

t” or a 

 each 

ment. 
ts are 

that the title transfer will not tak

event of default occurs (suspens

Security financial collateral
Under a security financial collateral a

a collateral-provider grants a sec

financial collateral in favour of, o

taker. This is coupled with the f

being placed in the possession, o

control, of the collateral-taker

delivery, transfer, registration, 

otherwise. However, beneficial o

financial collateral remains wit

provider notwithstanding the cre

What is a financial collateral arran
under C

Act No. 377/2005 Coll. contains p

implementing European Directive 2002/4

financial collateral arrangements (the C

Directive). 

ents 

ovider 
example, that the collateral-taker is e

use the financial collateral, in w

http://www.ssd.com/dsebestova/
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an account in any currency or similar claim

the repayment of money) or financial instr

(shares, bonds, other forms of debt instru

these are negotiable on the capital 

derivatives or any other typical securities

give the right to acquire any of the instrum

s for 

ume

ment

mark

 wh

ents 

mentioned above). It is not possible to u

anc

eleva

obligations secur

by a financial collateral arrangement which give 

ri delivery 

fi financ

o y consist of or include: 

• nt, or 

bligati

 similar

 b

er

a

In implementing the Collateral Directive

C appli

to include receivables ari  fac

Collateral-taker and collateral-provider. The 

collateral-taker and the collateral-provider must 

each belong to one of the following categories: 

• a Czech bank or foreign bank; a financial or 

credit institution (as defined in Directive 

2000/12/EC); an insurance undertaking; a 

; a broker; an 

ment fund; a 

her financial institution 

ision; a central 

ent agent, 

ulated 

ing in the futures, 

 markets; a savings and 

ion entitled to 

 organized and 

activity in the Czech 

 of the Czech 

ality; a public 

ign public authority or 

h National Bank; a 

ral bank; the European Central 

l Monetary Fund; the 

nt Bank; the Bank for 

 multilateral 

development bank; or  

rson, 

including unincorporated firms and 

e other party is 

e. 

f bank account 
cial collateral 

t 

Form. The agreement for a financial collateral 

arrangement must be evidenced in writing, but 

there are no other formal requirements for its 

creation, validity, effectiveness or enforceability 

(such as notarial deed, registration, notification or 

public announcement).  

nts 

s if 

et, 

ich 

se 

ial 

nt 

ed 

a 

of 

ial 

zech Republic extended the scope of 

sing from credit

reinsurance undertaking

investment firm; an invest

pension fund or ot

subject to prudential superv

counterparty; a settlem

clearinghouse or similar institution reg

under national law act

options or derivatives

loan undertaking; an institut

issue electronic money

established within the EU or EEA and 

carrying out its business 

Republic; the government

Republic; a Czech municip

authority including a fore

another state; the Czec

foreign cent

movable or immovable assets as fin

collateral.  

Relevant financial obligations. R

financial obligations are the 

ght to cash settlement and/or 

nancial instruments. Relevant 

bligations ma

 present or future, actual or continge

prospective obligations (including o ons 

 

Bank; the Internationa

European Investme

International Settlements; a
arising under a master agreement or

arrangement); 

• obligations owed to the collateral-taker

person other than the collateral-provid

y a 

; or 
• a person other than a natural pe

• obligations of a specified class or kind 

from time to time. 

rising 

, the 

cation 

ilities. 

partnerships, provided that th

an institution as defined abov

Differences between a pledge o
receivables and a finan
arrangemen
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The agreement for a pledge of bank accou

receivables must be in a written form, an

agreement to be effective against the 

which the account is maintained, that bank mu

be notified in writing. In practice, the c

provider often spends consid

nt 

account receivables is very similar. 

however, the bank should not use

deposited in pledged accounts for i

purposes, nor transfer such funds fr

pledged accounts prior to the enforcemen

that financial collateral arrang

d for the 

ba

oll

erable 

o

e.

ol

th

rn the 

e

ui

in

fin

ra

er the financial collateral to a third

or may use the collateral, during the se

ra

l

ctice, the realization of a pledge of

S

 

ts

om

t 

pledge. 

In addition, although pledges of bank account 

receivables are commonly used in the Czech 

Republic, there is no provision of law expressly 

regulating such pledge, especially the bank’s right 

to offset its claims against the debtor. The fact 

ements are 

regulated provides the parties with higher legal 

 proceedings. 
ns of Czech 

inancial collateral 

 collateral-taker 

d outside any 

 to the collateral-

submit its claim 

against a debtor to the insolvency court, and 

m the insolvent 

r or the 

e of bank 

r’s claim cannot 

ncy proceeding. 

an insolvency 

submit its claim 

cy court, and its 

s examined by the appointed insolvency 

trustee. Although creditor claims secured by a 

e of bank account receivables are generally 

nds deposited in 

may be other 

t enough assets 

The main advantages of the financial collateral 

arrangement over the pledge of bank account 

receivables are (1) the removal of administrative 

burdens, (2) greater legal certainty with respect to 

enforcement and (3) elimination of negative 

effects caused by insolvency of the parties. 

nk at 

st 

ateral-

time 

f such 

 

lateral 

at the 

certainty. 

Disapplication of insolvency
Most importantly, certain provisio

insolvency law do not apply to f

arrangements. The claim of the

(as creditor) can be satisfie

insolvency proceeding applicable

provider. The creditor need not 

negotiating the form of acknowledgement 

notification that the account bank must giv

Realization. Parties to the financial c

arrangement may agree, for example, 

collateral-taker (1) is not obliged to retu

exact same financial collateral that it r

from the collateral-provider, but merely eq

financial collateral or (2) may set off the f

collateral against the collateralized 

obligation. This means that the collate

may transf

ceives 

valent 

ancial 

ancial 

l-taker 

 party 

curity 

l-taker 

r of 

lateral 

financial collateral is excluded fro

estate of either the collateral-provide

collateral-taker.  

In contrast, in the case of the pledg

account receivables, the credito

be satisfied outside the insolve

After the commencement of 

proceeding, the creditor must 

against the debtor to the insolven

claim i

period, for its own purposes. The collate

is not obliged to notify the collateral-provide

the form of realization of the financial co

arrangement. 

In pra  bank pledg

trictly, 

funds 

 own 

 the 

of the 

satisfied preferentially from the fu

the pledged accounts, there 

similarly secured creditors and no

to distribute. 

Conclusion 
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Poland: E-Court Starts Expediting Collections 

According to Peter Swiecicki and Maciej A. Szwedowski of 

Warsaw office, legends of even the simplest collection proced

in Poland may be a thing of the past. On 1 January 2010 Pola

Squire Sanders’ 

ure taking years 

nd’s first e-court 

began operations. The electronic court promises to simplify procedures and cut 

the time for issuing judgments in uncomplicated collection cases. 

rd r of

wa

d c

re filed 

websi

 

E-courts apply to proceedings for an o

monetary payment (elektroniczne postępo

upominawcze or electronic abbreviate

proceedings (EPU)). All complaints a

electronically through the court’s 

e  

nie 

ivil 

te,  

www.e-sad.gov.pl. Following receipt 

complaint, the court reviews the complaint an

will issue a payment order if the circums

pled in the complaint do not raise questio

defendant has two weeks from issuance

payment order to respond or make the p

If payment is not made nor a response file

two weeks, the order is converted 

enforceable judgment. If a response is f

payment order loses its validity and th

proceeds on the basis of t

of 

d 

ta c

ns. The 

 

ay

d 

t

ile

e

he pleadings. In

 transferred to a

with appropriate jurisdiction, where the 

w begi

Con r decid

to challenge the payment order would the latter 

become immediately enforceable. 

Why is the e-court important? 

• From experience, no response is filed to 80 

percent of payment orders, meaning that 

these become enforceable judgments. 

, that the new type 

p unload the caseload 

of the other Polish courts. 

d against any person 

courts have 

jurisdiction. 

 of electronic 

abbreviated proceedings are 25 percent of 

eding. 

osts associated 

 documents. 

n of the District 

court in Poland 

olve disputes in 

court is modelled 

ve commenced 

s, Germany and 

the Czech Republic. The court has been 

equipped with appropriate computer hardware 

and software, and IT specialists to enable it to 

operate in a paperless environment. All pleadings 

are filed, and all correspondence is conducted, 

electronically (as pdf files). Attorneys need to 

register with the court to make the electronic 

Expectations are, therefore

of proceedings will hel

a 

• Complaints can be file

over whom the Polish civil 

n es 
• Filing fees for these types

of the 

ment. 

within 

o an 

d, the 

 case 

 such 

 court 

case 

nning. 

es not 

the fees for an ordinary proce

• EPUs avoid the delays and c

with hand and mail delivery of

The e-court is the XVI Civil Divisio

Court in Lublin, being the only 

with statutory jurisdiction to res

the new EPU proceedings. The 

after similar e-courts that ha

operations in England and Wale

case the proceedings are

ould be considered from the 

sequently, only where the debto

http://www.ssd.com/pswiecicki/
http://www.ssd.com/mszwedowski/
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filings. Evidentiary documents are not attache

the complaint – they are only described

complaint. The plaintiff does not receive a

the payment order – it must check the

website to determine if an order has been

Responses can be filed by email or by regula

mail. The latter possibility was conside

necessary evil since it would 

d to 

in the 

opy of 

ourt’s 

sued. 

r 

red a 

idered 

Enforceable judgments can be sent to th

by email for commencement of enfo

proceedings. 

the system. However, the advanta

system are not limited to collecti

form a useful basis for anyone 

collection proceeding based on a

unpaid contract. Despite some 

during the early period of the e-cou

(such as problems with timely

po

 

 c

 c

 is

be cons

unconstitutional to expect all defendants to 

le to file 

ponse against a payment order. 

e

rcement 

To date, tens of thousands of complaints have 

been filed (mainly by collection agencies) and 

several thousand persons have registered to use 

ges of the 

on agencies, but 

to commence a 

n undisputed but 

minor setbacks 

rt’s operations 

 registration of 

tential plaintiffs and attorneys) so far the 

results, mainly in terms of how quickly the 

ave been 

pect that, depending 

on a review of the efficiency of the e-court in the 

coming months, this development may become 

the first in a series of efforts to increase the use of 

new technologies in Polish civil proceedings. 

 

register with the e-court in order to be ab

a valid res

 bailiff 

payment orders have been issued, h

encouraging. 

Justice Ministry officials ex
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Contribu

tice. His practice 

ng, syndications, 

rket transactions 

d other lending 

institutions, especially asset-based lenders based in the United Kingdom and the United 

States. He has particular expertise in negotiating, docu risdictional credit 

facilities extended to transnational borrowers and groups including cross-border insolvencies and pre-

packed exit

ht@ssd.com

tor Profiles 

Andrew J. Knight co-chairs Squire Sanders’ European Finance Prac

focuses on international financial law in the context of asset-based lendi

restructuring, loan and receivables finance book sales, secondary ma

and distressed debt trading. Mr. Knight mainly represents banks an

menting and restructuring multiju

s.  

+44.20.7189.8027, aknig  

 

e advises banks 

corporate bonds 

nal investors, in 

s, in respect to 

any. His finance expe cial restructurings 

and nonperforming loan (NPL) transactions and other distressed debt investment s well as the 

bles finance and 

ining financing, 

ann@ssd.com

Andreas Lehmann co-chairs the firm’s European Finance Practice. H

on all aspects of debt financing structures including syndicated loans, 

and securitization transactions. Mr. Lehmann has advised institutio

particular investment funds, venture capital funds and real estate fund

their investments in Germ rience includes finan

s a

refinancing

asset-base

particularly 

 of real estate acquisitions. His experience also includes factoring, receiva

d lending structures. Mr. Lehmann has advised corporate clients in obta

in structured finance transactions. 

+49.69.17392.420, alehm  

 

Matthew Jenkins serves as editor nce Law Update. 

His practice focuses primarily on cross-border asset-based lending and debt finance.  

Mr. Jenkins also has experience in cross-border restructuring, advising on the disposal 

and reorganization of distressed businesses. Prior to joining Squire Sanders, Mr. Jenkins 

worked in the banking department of a Ukraine-based law firm. His experience included 

working on syndicated loans and structured credit facilities. 

+44.20.7189.8080, majenkins@ssd.com

of Squire Sanders’ European Fina
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Luca Katalin Bokor focuses her practice on finance and corporate matters. She has 

assisted in the representation of international and domestic companies

of finance-related transactions including project financing and real e

Dr. Bokor has experien

 in a wide variety 

state financing.  

ce in syndicated lending, acquisition and asset finance, mergers 

and acquisitions, bank financings and g also involved in 

several comp

lbokor@ssd.com

reenfield projects. She was 

etition law-related transactions. 

+36.1.428.7150,  

 

king and capital 

latory, structured 

resenting hedge 

’s experience in 

e to investment banks and hedge funds on swaps and hedging 

activity. In addition, he has advised on a large numbe in relation to both 

equity and debt finance, including primary and secondary stock placements and the issue of stand-alone 

and structu ich Dr. Fillmann 

was active for both issuers 

lmann@ssd.com

Dr. Andreas Fillmann’s practice has focused exclusively on ban

markets. He provides advice in the fields of banking and finance regu

finance, securitizations, syndicated loans and derivatives, as well as rep

funds and banks in issues relating to capital markets law. Dr. Fillmann

derivatives includes advic

r of capital markets transactions, 

red bonds, as well as issues programs for medium term notes (MTNs) in wh

and consortium banks. 

+49.69.17392.423, afil  

 

anking and debt 

egotiation of term 

ing documents.  

phens is familiar with the negotiation and drafting of documents for complex 

ties in a financing 

ctions, she often 

n documentation, 

ngs. 

phens@ssd.com

Lauren Priest-Stephens focuses her practice on asset-based lending, b

finance matters. Her experience includes financing transactions from the n

sheets and the structuring of a transaction to the completion of financ

Ms. Priest-Ste

cross-border transactions and has extensive experience representing all par

nders, borrowers and syndicate members. Following the completion of transa

 ongoing portfolio support work, including the review and drafting of syndicatio

rience with the termination of transactions, through refinancings and restructuri

+44.20.7189.8028, lpriestste

including le

undertakes

and has expe

 

Danica Šebestová focuses her p eneral corporate 

matters. She also has experience in international arbitration. Ms. Šebestová’s finance 

experience includes the representation of major financial institutions and real estate funds 

in connection with financing development and the acquisition of residential, office and 

commercial projects throughout Central and Eastern Europe. Ms. Šebestová’s corporate 

experience includes mergers and acquisitions, and assisting large international clients with corporate and 

commercial matters on an ongoing basis. 

+420.221.662.263, dsebestova@ssd.com

 

ractice on financial services and g
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Peter Swiecicki’s practice includes some of the largest infrastructure fina

privatizations in Central and Eastern Europe. His experience includes 

largest and most complex toll motorway project in Poland, as well a

pipeline and the tallest office building in Central Europe. During the tele

boom, he handled both debt and equity telecommunication

ncings and 

financings of the 

s the main gas 

communications 

s financings. He has 

represented nternational companies in a wide varie rder investments 

including fin  matters. 

iecicki@ssd.com

 i ty of matters relating to cross-bo

ancings, acquisitions, divestitures, restructurings, governance and real estate

+48.22.395.55.08, psw  

n, as well as on 

. He represents 

corporate clients in court and ar ation to disputes 

arising as part of construction and development projects and in securities-related 

nagement 

liability proc

owski@ssd.com

 

Maciej A. Szwedowski focuses his practice on litigation and arbitratio

real estate and construction law, insolvency and corporate issues

bitration proceedings including in rel

litigation. He has acted on behalf of directors of several companies in ma

eedings in Poland. 

+48.22.395.5570, mszwed  

 

Jörg Uhlmann’s practice includes all aspects of banking and finance transactions 

including acquisition finance, syndicated lending, asset finance and real estate finance as 

well as capital markets issues. He advises banks, hedge funds and other financial 

institutions as well as borrowers in all aspects of finance transactions and securitization. 

+49.69.17392.426, juhlmann@ssd.com 
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Distinctions 

h Republic, 

al services 

k Republic.  

IFLR1000 2010, the guide to the world’s leading financial law firms, lists our lawyers as leaders in the 

public.  

actice area 

s us as a 

arsaw. 

 our Prague 

lawyer from our Warsaw office. 

zech Republic 

and Hungary, and recognizes us for banking/finance in the Slovak Republic.  

The 2009 Guide to the World’s Leading Banking Lawyers, the international legal market’s 

leading guide to the top practitioners advising on banking law, names a partner in our Prague office.  

 

Chambers Global 2010 ranks our banking and finance practice highly in the Czec

Hungary, Poland and Slovak Republic. Chambers Europe 2009 lists our financi

lawyers as leaders in the Czech Republic, Germany, Hungary, Poland, Russia and Slova

field for financial services matters in the Czech Republic, Hungary, Poland and Slovak Re

European Legal Experts 2009 names our financial services lawyers as leading pr

experts in Bratislava, Budapest, Moscow, Prague and Warsaw. 

The 2009 edition of The Legal 500 Europe, Middle East & Africa recognize

recommended firm for financial services matters in Bratislava, Budapest, Prague and W

The inaugural edition of The Best Lawyers in the Czech Republic lists lawyers from

office, and the inaugural edition of The Best Lawyers in Poland lists a 

PLC Which Lawyer? Yearbook 2009 recommends us for banking/finance in the C
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Recent and Upcoming Speaking Engagements 

Business 
at the 

and Guy F. 
e speakers 

sella, Dr Sandra Frisby and 

Nicholas Perkin, among other distinguished guests. To view the full conference agenda and 

Squire Sanders is proud to announce the renewal of its longstanding sponsorship of the 

Money All-Asset Finance Conference, which will take place on Thursday, April 29, 2010 

CBI Conference Centre, Centre Point, London. Partners Andrew J. Knight (London) 

Guinn (Cleveland), together with consultant Professor Grant M. Jones (London), will b

at the conference, which also features presentations by Mike Car

reserve your place, go to http://www.business-money.com/events_diary.html#1. 

David M. Wack (London and Moscow) served as chairman of C5’s 6th Annual CIS P
Equity and Venture Capital Forum, “Generating Alpha in a Market Returning to Gro

24 March in Moscow, offering the opening address and closing remarks on both days o

In addition, Christopher A. Rose (M

rivate 
wth,” on 23-

f the event. 

oscow) led a panel discussion with Mr. Wack and senior 

associates Patrick J. Brooks (Moscow) and Anna E. Manyatkina (Moscow) entitled “Practical 

sponsor a 

ty & Private 
ealing with high-

performance property investments in direct real estate, private equity and merchant banking on 18-19 

- and Entity-

international 

Issues.” 

ing Best 

 addition to 

 forum advisory board, Christopher A. Rose (Moscow) moderated the 

programme “EU Regulation of the Private Equity Industry,” which also featured panellists Kevin T. 
s Fillmann 

scow) 

The Biggest Bubble to Burst or the Best 

Investment Destination?” 

Squire Sanders was pleased to sponsor Structured FINANCE Deutschland, the fifth annual 

congress and exhibition of modern corporate finance and structured finance products, in 

Karlsruhe, Germany on 3-4 November 2009. Dr. Andreas Fillmann (Frankfurt) and Jan 
Sudmeyer (Frankfurt) were in attendance at this prestigious event. 

Tips for Protecting Your Investment” on 23 March. Squire Sanders was also pleased to 

cocktail reception at the forum on 23 March. 

Squire Sanders was proud to once again sponsor the European Real Estate Opportuni
Fund Investing Forum, a two-day event that presented panels and discussions d

November 2009 in London. Daniel E. Larkin (London) served as a panellist for “Project

Level Workout Plenary,” and Thomas J. Salerno (Phoenix), leader of Squire Sanders’ 

financial restructuring practice, participated in a panel entitled “Multi-Jurisdictional Workout 

Squire Sanders participated in C5’s 14th Annual CEE Private Equity Forum, “Achiev

Risk-Adjusted Returns in the Post-Crisis World,” from 5 to 6 November in London. In

serving on the 2009

Connor (London), chair of Squire Sanders’ Central Europe practice, Dr. Andrea
(Frankfurt) and Guido Panzera (Bratislava). In addition, David M. Wack (London and Mo

served as moderator for the programme “Russia and CIS: 
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Media Appearances 

s taken by 

stment bank’s role in arranging controversial 

Czech Business Weekly quoted Vladimira N. Papirnik (Prague) 15 February regarding the 

ing from the 

sis to a recent trip to Prague by 

erviewed as 

,” published in the 

November 2009 edition of the Russia/Eurasia Executive Guide, Peter Z. Teluk (Kyiv) and 

ans. 

 (Kyiv) and Volodymyr Smelik (Kyiv) offered an in-depth look at a new law in 

Ukraine, “On Amendment of the Law of Ukraine ‘On Securities and Stock Market’ With Respect to 

Some Rules Applicable to Issuers and Investors,” including the step-by-step process for converting 

shares from paper to electronic format, in the November 2009 edition of the Russia/Eurasia 

Executive Guide. 

Dr. Andreas Fillmann (Frankfurt) was quoted 25 February on Law360 regarding step

European and US authorities investigating an inve

swaps alleged to have disguised Greece’s debt. 

global financial crisis’ impact on the Czech Republic legal market. 

Vladimira N. Papirnik (Prague) was quoted by Hospodarske noviny on topics rang

current Czech Republic government and the global economic cri

the Washington Capitals alumni that Vladimira helped to coordinate. Vladimira was int

part of a feature on the 25 most powerful businesswomen in Prague. 

In “National Bank of Ukraine Resurrects Interest Rate Limits for Foreign Loans

Kateryna S. Kokot (Kyiv) discussed the details of a regulation recently enacted by the National 

Bank of Ukraine that brought back to life limits on maximum interest rates for foreign lo

Peter Z. Teluk
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