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Welcome to our guide for directors and prospective directors of subsidiary 
companies in Japan.

While the duties of a subsidiary company’s directors often coincide with 
the strategy and requirements of the parent company, this is not always 
the case. Depending on the jurisdiction or the circumstances, a subsidiary 
company’s directors may need to act independently of the parent.

The directors may also risk personal liability. Increasingly, for example, 
regulators and enforcement agencies around the world are taking a much 
tougher line on bribery, corruption and cartel abuses. So directors will 
wish to know the extent to which they can be protected against these risks, 
for example through being indemnified and/or insured.

We hope you find this guide useful as an introduction to your role 
as director. 
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tHe regULAtory FrAmeWorK For DIreCtors’ 
DUtIes AnD CorPorAte governAnCe

What is the regulatory framework for unlisted private 
companies incorporated in Japan?

Constitutional documents. The articles of incorporation of the  �

company.
Companies Act. This includes a statutory code setting out the general  �

duties you owe to the company. 
Case law. Court decisions that clarify the principles under the  �

Companies Act. 

Listed subsidiaries
There are a number of listed subsidiaries of listed companies in Japan. 
This gives rise to various corporate governance issues, including conflicts 
of interest between listed parent companies and their listed subsidiaries. 
These listed subsidiaries are also subject to the rules of the relevant 
stock exchanges.
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generAL DUtIes

Overview
Under Japanese law, a company (joint stock corporation or kabushiki 
kaisha) may choose: 

whether or not to have a board of directors; and  �

whether or not to adopt a formal nomination/remuneration/audit  �

committee system under which a substantial part of the board’s 
authority may be delegated to executive officers. 

The most common governance system in Japan is one in which the 
company is managed by a board of directors comprising three or more 
directors, without a formal committee system. Normally, only smaller 
companies choose not to have a board of directors.

The descriptions below are therefore based on the governance system for a 
company with a board of directors, unless explained otherwise. However, 
the general principles of directors’ duties and liabilities explained below 
would generally apply to directors of all types of joint stock corporation, 
whatever governance structure is adopted. 

A company with a board must have at least three directors, one or more 
of whom must be appointed as ‘representative director’. Representative 
directors can legally represent the company (without a power of attorney) 
and can bind the company by their acts. Although the authorities that 
representative directors and non-representative directors have differ 
under the Companies Act, the duties they owe to a company are largely 
the same. Therefore, unless otherwise explained, the duties that apply 
to a ‘director’ in this guide apply to representative directors and non-
representative directors.

Where do these duties come from, and whom do I owe 
them to?
Under the Companies Act, directors of a Japanese company owe a general 
duty of care of a good manager and a fiduciary duty to the company. 
Japanese law does not distinguish between these duties as the laws of 
other countries do, and the terms are often used interchangeably. 

It is generally understood that you owe the duties to the company of 
which you are a director and not to other group companies or individual 
shareholders or groups of shareholders. However, a recent lower court 
case ruled that directors of a Japanese company owe duties to all the 
shareholders to a certain extent, in a sense that they owe duties to the 
shareholders to take into account the joint benefit of such shareholders as 
a whole. 
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What are my general duties?
The directors of a company owe a general fiduciary duty of care to 
the company. The standard of care is ‘the level of care that is normally 
expected to be taken in that situation by a person in that position’, and 
the level of care required may be increased if the director was appointed 
because of his special skills. 

A general principle under Japanese law, called the ‘business judgment 
rule’, is that directors should be given wide discretion with respect to 
business judgments as long as they are reasonably informed and the 
process of reaching those judgments is reasonable. 

Directors’ duties include supervising other directors (including 
representative directors) and employees. If a director knowingly or 
negligently (that is to say, by not using the level of care expected of a 
director) overlooks the misconduct of another director or an employee 
and the company suffers damage as a result of such misconduct, the 
director who overlooked the misconduct may be liable for the damage 
suffered by the company, as well as the person who was responsible for 
the misconduct. If a director could not reasonably have known about the 
misconduct, the director will not be in breach of the duty of care. 

Along with this directors’ duty to supervise other directors and employees, 
the board of directors of a ‘large corporation’ (a company with paid-in 
capital of JPY 500m or more, or with liabilities of JPY 20bn or more, on its 
latest financial statement) must resolve on the establishment or confirm 
internal control systems. Directors of these companies must regularly 
monitor whether the company’s internal control system is effective.

As part of these fiduciary duties, the Companies Act expressly prohibits 
directors from engaging in business that competes with the business of 
the company and from entering into transactions that conflict with the 
interest of the company, in either case, without obtaining prior approval of 
the board of directors.

Do these duties apply if I am a non-executive director?
The standard of care applies to any director – whether a non-executive, 
executive or representative director – and whether the company is listed 
or privately held. However, depending on the facts, the actual standard 
of care required for non-executive directors may be lower than that 
of executive directors because they are normally less involved in the 
management of the company. 
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What are the consequences if I breach these duties?
Liabilities to the company

A director can be liable for the damage suffered by the company as a 
result of various actions, including the following: 

violating applicable laws or the company’s articles of incorporation,  �

which includes a breach of the duty of care under the Companies Act;
distributing dividends unlawfully, including where the distribution  �

exceeds the distributable amount or causes a deficit at the end of the 
company’s financial year; 
providing benefits unlawfully in relation to the exercise of  �

shareholders’ rights (conduct that could be caught by this provision 
would include where a director provides a shareholder with benefits 
additional to those provided to other shareholders, to encourage that 
shareholder to vote in a particular way at a shareholders’ meeting); 
carrying out, on the director’s or on a third party’s account, any  �

transactions that compete with the business of the company; 
carrying out any transactions with the company on the director’s  �

behalf or for a third party, for example, as an agent of a third party or 
as the representative director of another company (such transactions 
may entail the company transferring property to the director, the 
director transferring property to the company or the director entering 
into a loan agreement with the company as a lender or debtor); and
carrying out any transactions with the company that conflict with  �

the company’s interests, including transactions between the company 
and third parties (for example, where the company guarantees a 
director’s debts).

As explained above, under ‘What are my general duties?’, directors may 
carry out any transaction as listed immediately above, subject to the board 
of directors’ approval. 

Board authorisation, however, does not relieve a director from liability 
if the authorised transaction damages the company. The director will 
be liable for this damage if the director has breached his duty of care in 
executing the authorised transaction. Directors that have authorised the 
conflicted transaction may also be jointly and severally liable for damages 
to the company.

If the company (or a shareholder acting on behalf of the company in line 
with the procedural requirements for a derivative action) wishes to take 
action against a director, the company must prove a breach by the director 
of his duty of care, the amount of damage suffered by the company and a 
causal link between the breach and the damage. 
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For certain prescribed matters – such as unlawfully distributing dividends, 
unlawfully providing benefits for the exercise of shareholders’ rights or a 
transaction that conflicts with the company’s interests – there are special 
rules imposing a presumption of negligence or strict liability or specifying 
the amount that the company can claim without proof of the damages.

Liability to third parties (including shareholders)

Under the Companies Act, directors are also liable to third parties 
(including shareholders) for damage suffered by them because of wilful 
misconduct or gross negligence in performing their duties as a director. 

Not only is the director who commits any such misconduct liable but 
any director who does not exercise a due level of care in monitoring that 
director may also be liable. 

In addition, a director may be liable to third parties in tort under the Civil 
Code for wilful misconduct or negligence or for the tortious wrongdoing 
or misconduct of an employee or officer if the director is regarded a 
‘person supervising the business on the employer’s behalf ’. In the latter 
case, the onus is on the director to prove that there was no negligence in 
supervising the relevant employee or officer.

Criminal and administrative sanctions

Certain types of misconduct by a director (eg, damaging the company 
to benefit the director or a third party, accepting a bribe or providing 
benefits for the exercise of shareholders’ rights) would result in criminal 
sanctions for the director. Also, if a director fails to comply with the 
duties required under the Companies Act, including the obligation to 
keep the corporate register updated, that director may be subject to 
administrative fines. 
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ConFLICts oF Interest

What are my duties relating to conflicts?
As explained above, under ‘What are the consequences if I breach 
my duties?’, the following transactions are considered categories of 
transactions that would give rise to conflicts of interest under the 
Companies Act: 

carrying out, on the director’s or on a third party’s account, any  �

transactions that compete with the business of the company; 
carrying out, on the director’s account or for a third party, any  �

transactions with the company. For example, where the director acts 
as an agent of a third party or as the representative director of another 
company (such transactions may entail the company transferring 
property to the director, the director transferring property to the 
company, or the director entering into a loan agreement with the 
company as a lender or debtor); and
carrying out any transactions with the company that conflict with  �

the company’s interests, including transactions between the company 
and third parties (for example, where the company guarantees a 
director’s debts). 

Any such transactions will need to be authorised by the board of directors 
of the company. 

What are the types of conflict that may need to be authorised?
The following are typical examples of the transactions that would, in 
principle, need board authorisation: 

the company transferring its assets to a director (or vice versa); �

a loan from the company to a director (or vice versa);  �

the company guaranteeing a personal debt of a director; and �

the company leasing a property to a director (or vice versa). �

Are only my interests taken into account? What about  
‘connected persons’ (such as my family)?
The Companies Act will take certain third parties’ interests into account. 
Even if a transaction giving rise to conflict is not carried out on the 
director’s account, it may still be considered a conflicted transaction if 
it is carried out on a third party’s account or on behalf of a third party, 
the director acting as an agent for a third party or as the representative 
director of another company. 
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Am I expected to be aware of conflicts?
There is no breach of your duties relating to conflicts if you are not aware 
of an interest or are not aware of the transaction or arrangement. But you 
are treated as aware of all matters of which you ought reasonably to be 
aware. This will depend on the facts.

Also, as explained above in ‘What are my general duties?’, directors’ duties 
include supervising other directors. Therefore, if directors are aware, 
or could reasonably have known, of a conflicted transaction by another 
director, they may be in breach of the duty of care. Again, such an analysis 
will depend on the facts. 

How does authorisation work?
In principle, board authorisation must be obtained before the relevant 
transaction and separately for each conflicted transaction. Before 
authorisation there must be disclosure of sufficient material facts and 
information relating to the transaction, including the identity of the 
counterparty and the size and volume of the transaction.

Board authorisation can be given only if the matter is resolved without the 
vote of the interested director, who is considered as a ‘special related party’ 
to the transaction and may not vote on the approval. 

As explained above in ‘What are the consequences if I breach these 
duties?’, board authorisation does not relieve a director from liability if the 
authorised transaction damages the company. The director will be liable 
for this damage if the director has breached the duty of care in executing 
the authorised transaction. Directors that have authorised the conflicted 
transaction may also be jointly and severally liable for damages to the 
company. For instance, if the consideration of the transaction was not 
fair, or the terms of the transaction were not on an arm’s-length basis, the 
damage to the company must be compensated by directors, even when the 
transaction was approved at a board meeting. 

The director must, without delay, report sufficient important facts and 
information to the board of directors after carrying out the approved 
transaction so that the board can confirm whether the transaction was 
within the scope of its authorisation. 

It is generally understood that board approval is not necessary for 
transactions where a company that has a director who is also a 
representative director of a wholly owned subsidiary of the company 
enters into a transaction with this subsidiary. 
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What practical steps can I take to deal with conflicts?
You must tell the board of directors of the company about your conflict, 
providing sufficient information for the board to decide whether or not to 
approve your conflicted transaction. 

Under the Companies Act, you must also report without delay sufficient 
important facts and information with respect to the approved conflicted 
transactions after the execution of the approved transaction. Failing to do 
so, or misleading the board, could lead to an administrative fine under the 
Companies Act. 

In a complicated situation, such as a management buy-out, you should 
seek independent advice from lawyers and other professional advisors to 
avoid breaching your duties as a director.
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tHe envIronment, HeALtH AnD sAFety, AnD 
ComPetIt Ion

What are my obligations concerning the environment?
Directors of a company must comply with, and ensure the company 
complies with, all applicable laws and regulations to perform their duties 
as directors, including laws and regulations concerning the environment. 

Therefore, if a director knowingly or negligently breaches these laws and 
regulations, this would breach the director’s duty of care to the company. 
As a result, the director could face potential personal liability to the 
company. 

Japanese environmental laws and regulations may also include penalties 
that could be imposed on both a company and the director/employee 
responsible for any breach of the law. Directors could also therefore face 
potential criminal liability from a breach of the relevant environmental 
laws and regulations as well. 

What are my obligations concerning health and safety?
Directors of a company must comply with, and ensure that the company 
complies with, all applicable laws and regulations to perform their 
duties as directors. Therefore, directors may be liable to the company for 
breaching their duty if the company did not comply with labour, health 
and safety-related laws and regulations.

Directors could be subject to criminal liability under certain 
labour-related laws and regulations as well, because these laws and 
regulations may also penalise both the company and the responsible 
director/employee. 

What are my obligations concerning competition law?
The Act on Prohibition of Private Monopolization and Maintenance of 
Fair Trade (the Anti-Monopoly Act) imposes criminal sanctions on cartels 
and private monopolies. Individuals who engage in these behaviours may 
be liable for up to five year’s imprisonment and/or a fine of up to JPY 5m. 

If an employee or a director of a company has engaged in the prohibited 
behaviour described above, the company may be fined up to JPY 500m. 
Moreover, the Japan Fair Trade Commission (JFTC) can surcharge the 
company for certain types of unfair trade practices. The amount is 
calculated on the relevant turnover of the company. In addition, third 
parties adversely affected by conduct that they believe infringes the Anti-
Monopoly Act may sue the company to seek damages on the basis of 
a general tort claim. The Anti-Monopoly Act grants adversely affected 
third parties the right to a claim based on strict liability if the JFTC has 
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made a final finding that there has been illegal conduct. If a company 
pays its fine, surcharge or compensation in the cases above, the directors 
and the officers involved in such conduct may also be liable to legal 
action from the company or shareholders of the company for having 
damaged the company. Directors and officers who have not committed 
any illegal behaviour may still face legal action for not establishing sound 
compliance procedures. 

There have been cases where the shareholders of various companies took 
action to enforce the liability of the ex-directors and ex-officers managing 
the company at the time of the illegal conduct by their companies (ie, 
bid-rigging for public steel bridge construction projects) on the basis of 
not having established appropriate compliance procedures. Some of these 
claims have reached settlements under which the ex-directors and ex-
officers have admitted their liability to compensate the company. 

It is, therefore, important that you do not engage in ‘anti-competitive’ 
conduct. If you suspect your company may be engaged in illegal conduct, 
you may become liable to criminal punishment and pecuniary damages, 
and you should seek legal advice immediately. 
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restrICteD trAnsACtIons 

Are there restrictions on particular transactions between the 
company and me?
This will be considered as one of the categories of the conflicted 
transactions discussed above. There are no special categories of particular 
transaction that would require additional authorisation. 

What about the company giving me a loan?
As discussed above in ‘What are the types of conflict that may need 
to be authorised?’, this is a potential conflicted transactions under the 
Companies Act. 
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InsoLvenCy

Whom do I owe my duties to in an insolvency situation?
In Japan, there are several types of insolvency proceedings, including 
bankruptcy under the Bankruptcy Law, special liquidation under the 
Companies Act, civil rehabilitation under the Civil Rehabilitation Law 
and re-organisation under the Corporate Re-organisation Law. In general, 
either the debtor (the insolvent company) or the creditor can file for these 
proceedings or procedures. However, Japanese law does not provide any 
additional obligations, liabilities or duties for a director in an imminently 
insolvent company. In other words, without an insolvency, there is no 
requirement to file for bankruptcy or other insolvency proceedings 
(including re-organisation proceedings) or dissolving the company. 
The directors’ actions, however, will of course receive greater scrutiny 
in the insolvency context and some particular rules have developed in 
this context.

As Japanese law does not impose additional obligations, liabilities or 
duties on a director of an imminently insolvent company, the general 
rules on directors’ liabilities to third parties set out above would apply. 
However, if a company were in financial difficulties, this general rule 
would be interpreted in that context and the following rules would apply:

if a director reduced the company’s cash or other assets without a  �

justifiable business reason, and as a result, a third party incurred any 
loss (eg, the third party were unable to collect its receivable when 
due), the director would be liable to the third party; and
if a director increased the company’s debt (eg, borrowed money  �

for the company’s account) knowing the company would be unable 
to repay the debt when due and the company did not repay it, the 
director would be liable to the creditor. 

Therefore, the director of an imminently insolvent company: 
should not take any action that prejudices creditors or gives preference  �

to certain creditors; and
should take measures (such as terminating contracts), as far as  �

possible, that would minimise the likely loss of third parties. That 
means the director should not enter into any new transactions and 
should try to avoid as many costs and expenses as possible.

In practice, if insolvency is a concern, the directors will need to make a 
business judgement over whether the company is on the right path and 
should take care to ensure that they would have early warning of the 
company’s straying into dangerous territory. So, for example, regular 
testing of the company’s financial position would be prudent.
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After starting any insolvency proceedings, the main duty the directors 
owe is to co-operate with the administrative receiver, liquidator or 
any other relevant administrator to provide requested explanations or 
information (eg, information on the assets that the debtor holds).

Is there an equivalent offence to the UK offence of ‘wrongful 
trading’; ie, of continuing to trade after insolvency is assured 
and so causing loss to creditors?
Please refer to ‘Whom do I owe my duties to in an insolvency 
situation?’ above.

How can such liability be incurred?
Please refer to ‘Whom do I owe my duties to in an insolvency 
situation?’ above.

When should my company stop trading?
This will depend on the type of the insolvency proceedings under 
Japanese law. Civil rehabilitation procedure and corporate reorganisation 
procedure are designed to maintain the ongoing business of the company 
even after starting these procedures, so the company is expected to 
continue trading. 

On the other hand, with procedures that would result in liquidation 
of the company (bankruptcy and special liquidation), the timing of 
cessation of trading depends on the facts, but in any event the company 
must stop trading when bankruptcy or special liquidation has started, 
because the authority to deal with assets of the company would be held by 
the administrator. 

What practical steps can I take if my company’s solvency is 
in question?
As explained above in ‘Whom do I owe my duties to in an insolvency 
situation?’, if insolvency is a concern, the directors will need to judge 
whether the company is on the right path and should ensure that they 
would have early warning of the company’s straying into dangerous 
territory. So, for example, regular testing of the company’s financial 
position would be prudent.

Also, directors must make sure that they seek professional advice when 
necessary and comply with all the requirements under the insolvency 
proceedings, as a breach of the duties set out in the insolvency laws by 
a director would also result in criminal sanctions for that director. For 
example, a director who refused to provide required explanations or 
disclose a company’s assets, or a director who provided false explanations 
or information, would be criminally liable under the relevant insolvency 
laws. Also, a director who disturbed the operation of the administrative 
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receiver, liquidator or any other relevant administrator through fraudulent 
means or by forcible obstructions would be subject to criminal sanctions.

The directors can also be liable to pay damages for breach of their 
duties to the company, and insolvency proceedings do not affect the 
director’s liability to the company. However, the insolvency laws provide 
effective ways to pursue claims for damages against a director, including 
preservative measures (for example, freezing orders), which can be 
issued by the court during the insolvency proceedings, in relation to the 
directors’ assets.

Also, as the directors’ duties include supervising other directors and 
employees, directors will need to make sure that they are fully informed 
of any ongoing trading by the company and make sure that no dubious 
transactions are performed. 

What if I sit on the board of two companies within the same 
group and one of those companies is in financial trouble?
In this situation, a company may consider providing financial assistance 
to the group company that is in financial trouble such as providing loans 
under favourable conditions or waiving debt. However, directors must 
weigh the risk and likely reward of providing financial assistance against 
the risk and likely reward of not providing assistance; for example, the 
risk of the group company becoming insolvent and/or the reputation 
risk for the entire group in case of insolvency. And the director must 
decide whether the assistance should be provided following deliberate 
discussions at the board of directors. 

The business judgement rule explained in ‘What are my general duties?’, 
above, would apply to the decisions of the directors in relation to 
providing financial assistance. Various factors will be considered, such 
as the reasonableness of the purpose behind the decision, whether 
the directors were reasonably informed and there was no reckless 
misunderstanding of the situation behind the decision and the process 
of reaching the decision was not materially unreasonable in light of 
the business acumen ordinarily required for a business person in a 
similar position. 

Therefore, if the insolvency of the group company were to materially 
impact the reputation or business of the company and its group as a 
whole, there may be situations where it would be reasonable for the 
company to provide financial assistance. As an example, funding the 
necessary cost for liquidation, even if the loan for this purpose were 
unlikely to be recoverable. On considering the reasonableness, various 
factors are considered, including the amount, timing and method of 
financial assistance and the overall economic condition at the time 
of assistance. 
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If you are representing the group company that is in financial difficulty 
and are a director of the company seeking to provide financial assistance, 
it may be necessary to go through the necessary procedures for a 
conflicted transaction as set out above in ‘What are my duties in relation 
to conflicts?’. In that case, you will need to abstain from voting on the 
board of directors of the company that is considering providing assistance 
to the group company that you are representing. 
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InDemnIFICAtIon, InsUrAnCe AnD rAtIF ICAtIon

What do I need protection from?
You may be liable for your actions in several ways, including: 

breaches of duties to the company; �

breaches of duties to third parties (including shareholders); and �

legal and other costs incurred in defending proceedings. �

You therefore need protection from these liabilities where available. 

Can the company indemnify me against liabilities?
Under Japanese law, a company cannot enter into a pre-arrangement 
to indemnify its executive directors from any liabilities the executive 
directors owe to the company. A company can indemnify executive 
directors only after the liability has arisen (i) by way of a board resolution 
approving a specific indemnity/release, if the company has the authority 
to do so under its articles of incorporation and shareholders that own 
3 per cent or more (or any lower number as set out in the articles of 
incorporation) of the voting rights do not object to the indemnity/release) 
or (ii) by way of a shareholders’ approval for a specific indemnity/release. 

In addition, if you are a non-executive director, a Japanese company can 
limit your liability against the company for unspecified future events to a 
certain extent, if authorised under its articles of incorporation. 

You should note that you cannot be released from any liability against 
the company arising from your wilful or grossly negligent action by 
way of a board resolution approving a specific indemnity/release if the 
company has the authority to do so under its articles of incorporation 
and shareholders who own 3 per cent or more (or any lower number as 
set out in the articles of incorporation) of the voting rights do not object 
to the indemnity/release). Also, not all liability against the company can 
be released even with the arrangements explained above, except when all 
the shareholders unanimously approve a release. And liabilities arising 
from an unlawful distribution of dividends exceeding the distributable 
amount may not be waived/released, even with the unanimous consent of 
all the shareholders.

The directors’ potential liability to the company may be reduced to the 
‘minimum liability amount’. A formula for this amount is provided under 
the Companies Act. In summary, the minimum liability amount is the 
aggregate of a director’s annualised salary and other benefits multiplied by 
six for a representative director, four for a non-representative director and 
two for a non-executive director.
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Where should the indemnity be given?
Language allowing release from directors’ liability by board resolution or 
an agreement (applicable to non-executive directors) must be included in 
the company’s articles of incorporation. With such wording in the articles 
of incorporation, non-executive directors can agree with the company to 
limit their liabilities vis-à-vis the company.

What about insurance?
In Japan, it is common for a company to insure directors to compensate 
the following liabilities: 

directors’ liabilities to third parties and legal fees and costs for the  �

dispute; 
legal fees and costs for cases where the company claimed damages  �

against the directors, but which were ultimately won by the 
directors; and
as an endorsement, directors’ liabilities to pay damages to the  �

company (including by way of derivative actions) and legal fees and 
costs for such disputes. 

The company usually bears the cost of premiums for the first two items 
above, but directors pay the premium for the third to avoid any legal risk 
for such a payment by a company on behalf of directors. 

Is it possible for shareholders to ratify a breach of duty that 
I committed?
Yes. If a director’s conduct has been approved by all the shareholders of 
the company (including shareholders of non-voting shares), the director 
will be exempted from potential liability to the company. 

In addition, the liabilities of directors who have not acted with wilful 
misconduct or gross negligence may be partially limited if the conduct 
has been approved by a special resolution at the shareholders’ meeting (ie, 
resolution by two-thirds or more of the votes casted at the shareholders’ 
meeting, for which the quorum is the majority of the voting rights held 
by all shareholders, unless otherwise provided for in the company’s 
articles of incorporation). In this situation, the directors’ potential liability 
to the company may be reduced to the minimum liability amount; the 
calculation is explained above in ‘Can the company indemnify me  
against liabilities?’. 

Please note that, as explained in ‘Can the company indemnify me against 
liabilities?’, even with shareholders’ approval, certain liabilities vis-à-vis 
the company may not be waived/released. 
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