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Agency corked
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In Bailey & Others (Joint Liquidators of D&D Wines International Limited) v Angove’s Pty Limited1, the 
Court of Appeal overturned a decision of the High Court, and so permitted the liquidator of an insolvent 
agent to recover funds due to it from end-customers despite the agency having been terminated.

Background
Angove’s Pty Limited (Angove) is one of 
Australia’s largest privately owned wine 
companies. Angove’s wine had been 
distributed within the UK for an extended 
period of time through D&D Wines 
International Limited (D&D). Although 
agreements between the parties dated back 
to 21 December 1990, the contract relevant 
to the issues in dispute was (with effect from 
1 December 2011) an Agency and Distribution 
Agreement (ADA), dated 18 November 2011.

Under the terms of the ADA, D&D acted as 
Angove’s “sole agent and distributor” for 
the UK.

On 21 April 2012, D&D was placed in 
administration.

On 23 April 2012, Angove gave written notice 
to D&D, terminating the ADA with immediate 
effect, and expressly terminating D&D’s 
authority to collect any further payments from 
two third-party customers.

Following termination of the ADA, payments 
totalling A$873,617.08 were made from two 
third-party customers. These payments 
were for wine supplied by Angove through 
D&D under the ADA, prior to termination. 

Due to the dispute as to ownership of these 
monies, the monies were transferred into 
escrow accounts pending the outcome of the 
litigation (the Fund). 

Angove issued an application for directions 
pursuant to section 112 of the Insolvency 
Act 1986. In the first instance decision, it was 
found that the relationship between Angove 
and D&D was that of principal and agent, rather 
than seller and (intermediate) buyer. It was 
ordered that the Fund be paid to Angove in 
its entirety. The liquidators for D&D appealed.

Decision on the survival of 
contractual rights
Relevant clauses of the ADA provided:

“22. Commission due under clause 21(a) shall 
be paid to D&D as follows:

(a)  Angove will issue an invoice addressed to 
D&D (identifying the customer as consignee) 
for the relevant goods, together with a credit 
note for the amount of D&D’s commission on 
that sale;

(b)  D&D will be responsible for collecting 
payment of the amount of Angove’s invoice 
from the customer;
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(c)  D&D will pay the amount of Angove’s 
invoice, less the amount of the credit note, 
on or before the due date in accordance with 
clause [20].”

Clause 37(a) of the ADA provided:

“Upon termination of this Agreement for any 
reason whatsoever … each party must pay to 
the other all money owing up to and including 
the date of termination in respect of the sale of 
Products and Angove PBPs and/or commission 
thereon, without any deduction withholding or 
set-off for any reason whatsoever;”

Clause 37 went on to provide:

“Termination of this Agreement does not 
affect the accrued rights or remedies of 
either party. Obligations expressed to arise 
or continue on or after termination of this 
Agreement survive its termination.”

At first instance the judge held that, because 
the agency of D&D had been terminated, 
D&D was effectively in receipt of the monies, 
which became the Fund, as a stranger. Such 
sums therefore were held on trust for the 
third-party customers. 

On appeal, the liquidators of D&D argued 
that clause 22(b) survived the termination 
of the ADA, meaning D&D would still be 
responsible for the collection of money 
from the third-party customers. Normally, 
this would then permit D&D to collect its 
commission through accounting to Angove 
for the payment of Angove’s invoice, less a 
credit note issued by Angove. In this instance 
it would see D&D collect the end-payment, 
but the intervening insolvency would then 
prevent D&D from accounting to Angove 
for the sums received, other than alongside 
D&D’s other creditors.

The court considered the decision in Triffit 
Nurseries & Others v Salads Etcetera Ltd2 to 
be authority that part of an agency agreement 
may survive the termination of the agency 
itself. The court considered that the first 
instance judge had erred in finding that clause 
22(b) did not survive termination. On this 
point, he had found that clause 37:

“… makes clear that it is only obligations 
expressed to arise or continue after 
termination that survive termination. If and to 
the extent that Clause 22(b) imposes on [D&D] 
an obligation to collect, that obligation is not 
so expressed.”

On appeal, the court considered that the 
accrued rights must include the right of D&D 
to recover from the third-party customers 
payments for wine already sold and delivered 
prior to the ADA’s termination.

Angove had argued that, if clause 22 
continued post-termination, it did so only 
to create a liability in damages on the part of 
Angove for the loss which D&D would suffer 
through not being able to collect the sums 
due from the purchasers of the wine.

The court was referred to Bowstead on 
Agency3, which provides:

“The general rule, which is perhaps not 
widely understood, is that the authority of an 
agent, whether given by power of attorney, 
or informally, even if for consideration, and 
whether or not expressed to be irrevocable, 
is revocable, without prejudice to the fact that 
such revocation may be wrongful as between 
principal and agent … there may indeed be a 
duty not to [revoke] … with the result that the 
revocation is a breach of contract.”
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In brief, the revocation of an agency by a 
principal (subject to rules on irrevocable 
authority) trumps the contractual 
consequences of such a revocation.

Despite having “no difficulty with any of 
this” the court nevertheless held that “the 
general rule must yield to what the parties 
have agreed should be their respective legal 
rights and obligations on the termination of 
the agency”.

The court was initially attracted to a 
construction of the ADA which limited 
the temporal effect of clause 22(b) to the 
duration of the ADA, which would mean that 
on termination D&D had no obligation, nor 
responsibility, to collect payments still due or 
owing. Clause 37(a) would then apply only to 
funds received by D&D prior to termination.

However, the court was unwilling to accept 
this because it found it would need to imply 
a term to limit the obligations in clause 22 
to the currency of the ADA, which would be 
inconsistent with their commercial purpose. 
It would also terminate D&D’s entitlement to 
commission on the sales of wine delivered 
prior to termination but still unpaid for.

Decision on constructive trust
An alternative argument posed by Angove 
was that it would be unconscionable of the 
liquidators, as officers of the court, to accept 
payment of the Fund but not to pay in full to 
Angove what is due to it under the invoices in 
accordance with clause 22(c). This would have 
the effect that the Fund would be subject to a 
constructive trust in Angove’s favour.

In support of this argument the court 
considered Neste Oy v Lloyds Bank plc4, 
which saw a routine payment made to a 
shipping agent by a shipowner on the day 

of the former’s insolvency regarded as a 
constructive trust on the basis that “… it would 
have seemed contrary to any ordinary notion 
of fairness that the general body of creditors 
should profit from the accident of a payment 
made at a time when there was bound to be a 
total failure of consideration.”

A further authority was Re Japan Leasing 
Europe plc5. This case saw four leasing 
companies purchase an aircraft and sell it to 
a buyer under an agreement which provided 
for the purchase price to be payable in 24 
instalments. Payments would be made into 
an account in the name of Japan Leasing 
(Europe) plc, designated as the representative 
vendor. After this representative company 
went into administration, it received a 
payment from the buyer. It was held that a 
constructive trust existed because it would be 
unconscionable for the company to receive 
the instalment as agent knowing that it could 
not account for it to the other three vendors, 
given its intervening insolvency.

The court doubted that Re Japan Leasing had 
been correctly decided, noting that it was 
“… difficult to see how it can be said that the 
administrators were using the instalment itself 
or any other property of the company for the 
benefit of the administration when all that 
they did was to receive a payment that was 
contractually due to them as representative 
vendor under the sale agreement.”

Differentiating Neste Oy from the present 
case, the court considered the payments 
made to the shipping agent to be “essentially 
gratuitous … made to enable it to pay the 
debts of the shipowners; not in satisfaction 
of any liability between the shipowner and 
[agent].” In Japan Leasing and the present 
case, the Court found the money paid to the 
insolvent company not to be voluntary.
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Comment
It is difficult to reconcile the court’s 
comments that the general rule must yield to 
what the parties have agreed, with the rule 
as expressed in Bowstead. It appears to have 
troubled the court that to adopt a restrictive 
view of the temporal effects of clause 22 
would deny D&D commission earned prior to 
termination of the ADA.

This conflates the consequences of 
terminating the ADA contract with the 
consequences of terminating the agency 
agreement. It also appears that the court has 

preserved the mechanism in the contract 
that allowed D&D to recover commission, 
rather than merely an accrued right of D&D 
to commission.

The court’s findings on constructive trust, 
particularly on Japan Leasing, represent a 
significant narrowing of the availability of 
that argument for creditors faced with an 
insolvency.

It is understood that an appeal to the Supreme 
Court is to be made.


