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Dear Clients and Friends, 

We are pleased to share with you Squire Sanders’ Bankruptcy & Restructuring Update for Summer 
2009. Our talented lawyers, resident on four continents, have played substantial roles in many of the 
most recent noteworthy restructurings, some of which are highlighted in this Update. We trust you will 
find that it contains interesting and useful information. Our group looks forward to our continued 
service to you. 

– Squire Sanders Bankruptcy & Restructuring Group 

 

RECENT NOTEWORTHY REPRESENTATIONS 

Squire Sanders Represents Affected Dealers in Chrysler Bankruptcy 

– Elliot M. Smith, Cincinnati 

The US government’s foray into the restructuring of the ailing US automotive industry has been widely 

reported in the media and represents the most substantial federal intervention in the private business 

sector since, perhaps, the Great Depression. In Chrysler’s case, the government took the 

unprecedented step of orchestrating a “surgical” Chapter 11 bankruptcy filing with the primary goal of 

utilizing the provisions of section 363 of the US Bankruptcy Code to sell substantially all of Chrysler’s 

assets to “New Chrysler” in less than 30 days.  

An integral component of the proposed asset sale was the continued “rationalization” – read, reduction 

– of Chrysler’s vast dealership network. This effort – previously dubbed Project Genesis – had been 

put into motion long before the bankruptcy filing, but had never been completed. As of the bankruptcy 

filing, Chrysler’s dealership network comprised 3,181 dealers employing more than 140,000 people. Of 

these dealers, 789 were slated to have their franchise and related agreements rejected under section 

365 of the Bankruptcy Code. With the assistance of the National Automobile Dealers Association, a 

Committee of Chrysler Affected Dealers (the Affected Dealers) was established. Squire Sanders was 

counsel to the committee, which represented the interests of more than 350 Affected Dealers. 

http://www.ssd.com/esmith/
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While asset sales and contract rejections are common to virtually every large Chapter 11 case, 

Chrysler’s proposed asset sale and Affected Dealer rejections were unusual in many respects and 

raised numerous concerns. These included the bankruptcy process being utilized improperly to obtain 

relief not provided for by the Bankruptcy Code or contemplated by Congress as well as Chrysler’s not 

having a sufficient business justification for not assigning all of its dealer agreements to New Chrysler. 

Given that there had never before been a bankruptcy of a major automobile manufacturer, some of 

these concerns raised issues of first impression for the Bankruptcy Court.  

For instance, to say that the timeline for the proposed asset sale was on a fast track would be an 

understatement. Chrysler’s emergency motion to approve the sale of its assets was among the first 

filed in the case and contemplated a sale process that would be completed from start to finish in less 

than 30 days (a typical section 363 sale takes 60 to 120 days). The timeline for the sale was mandated 

by the government’s unwillingness both to provide necessary financing during the bankruptcy case 

and to consummate the transaction unless the asset sale was consummated on this expedited track. 

The proposed Affected Dealer rejections were not run of the 

mill requests to reject executory contracts either. Chrysler 

struggled to articulate a valid business purpose for its 

requests in light of the evidence, and much of the relief 

Chrysler requested was squarely contrary to numerous 

state dealer laws. These laws, enacted in all 50 states, are 

designed to protect dealers in the event a manufacturer 

seeks to terminate their franchise agreements. For instance, Chrysler sought to give the Affected 

Dealers less than 30 days’ notice of their termination (typically, dealer laws require 60 to 90 days’ 

notice). Chrysler also did not intend to comply with dealer law requirements to repurchase inventory, 

spare parts and specialized tooling. In essence, dealers were being given less than 30 days to clear 

their lots at prices well below cost. Additionally, Chrysler sought to predetermine the priority of any and 

all claims dealers would be able to assert as a result of the rejections and to prospectively enjoin 

dealers and states from taking numerous actions that they would otherwise be entitled to take.  

To say that the timeline for the proposed 
asset sale was on a fast track would be an 
understatement. Chrysler’s emergency 
motion to approve the sale of its assets was 
among the first filed in the case and 
contemplated a sale process that would be 
completed from start to finish in less than 
30 days (a typical section 363 sale takes 60 
to 120 days). 
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Despite the complexity of the issues raised by the proposed asset sale and contract rejections, and 

the speed at which the process was moving, the Affected Dealers and other parties opposing the sale 

and/or contract rejections met the daunting challenge of conducting discovery in just four days and 

preparing for the expedited hearings on these issues. Chrysler produced hundreds of thousands of 

documents in the days leading up to the asset sale hearing, with the last round of documents being 

produced less than 12 hours before the start of the asset sale hearing. Depositions of numerous 

representatives of Chrysler and its advisors, Fiat and other parties were taken in the days leading up 

to the hearing.  

Ultimately, the Court approved the asset sale as the only viable option on the table and held that the  

rejection of the Affected Dealer agreements was in the best interests of Chrysler’s estates and 

creditors. In doing so, the Court overruled the more than 350 objections filed in opposition to the asset 

sale (including approximately 12 filed by various state attorneys general joining in the Affected 

Dealers’ arguments) and more than 125 objections filed in opposition to the rejection of the Affected 

Dealer agreements. In approving the asset sale, the Court found that, given the exigent 

circumstances, adequate notice of the sale was given and that the sale was not a sub rosa plan of 

reorganization. As for the Affected Dealer rejections, the Court held that the business judgment 

standard was the applicable standard (and not a higher standard applicable to certain categories of 

contracts) and was adequately met by Chrysler.  

However, the struggle was not without its successes. As a result of the actions of the Affected Dealers 

and other parties, Chrysler withdrew much of its requested rejection-related relief, including (a) the 

prospective injunction sought under section 525 of the Bankruptcy Code against actions by dealers 

and state governments, (b) the pre-determination of the priority of dealer claims that may arise as a 

result of rejection and (c) the extent of its efforts to pre-empt state dealer laws as they relate to the 

effect of rejection.  

The facts and circumstances of the Chrysler case were unusual to say the least. Never before has a 

major automobile manufacturer filed for bankruptcy. Never before has the US government taken such 

an active role in a bankruptcy proceeding. Never before has a sale of a business of Chrysler’s size 

moved as swiftly. Despite these challenges, however, through their collective efforts, the Affected 
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Dealers achieved a measure of success and continue to pursue other avenues of relief through the 

political and legislative processes. There is also evidence that dealers in the ongoing General Motors 

bankruptcy – in which GM has pursued a more even-handed approach toward its dealer network – 

have benefited from the efforts of the Chrysler Affected Dealers. Indeed, although GM has more than 

twice as many dealers as Chrysler, only 38 dealers are slated to have their agreements formally 

rejected by GM (less than 5 percent of those rejected by Chrysler). The remainder of the dealers who 

have not been chosen as “go forward” dealers have signed wind down agreements that allow them to 

operate through October 2010 in order to allow for a more orderly wind down of their businesses. 

 
Squire Sanders Assists Corporation Service Company in Addressing Novel 
Issues in General Growth Properties 

– Sandra E. Mayerson, New York  

When General Growth Properties, Inc. (GGP), one of the largest mall operators in the United States, 

filed for Chapter 11 bankruptcy protection in April 2009, the capital markets took notice. That was 

because included in the filing were approximately 160 separate entities that had been set up as 

bankruptcy remote, special purpose entities (SPEs). A bankruptcy remote SPE is designed to shield 

an affiliate from the bankruptcy of its corporate parent. One of the ways it does this is by requiring 

independent directors, who must approve any bankruptcy filing. If the General Growth Properties 

SPEs could file for bankruptcy en masse, then real estate financing through commercial mortgage-

backed securities would be turned on its ear. Many pundits went so far as to suggest that all structured 

financing using SPEs could be called into question. 

Immediately prior to the bankruptcy filings, Corporation Service Company (CSC), a leader in the field 

of providing independent directors to SPEs, had provided the independent directors to scores of the 

GGP entities. On the day of the filing, it was surprised to learn that it had been terminated weeks 

before the filings at more than 100 entities, but remained in place on dozens more, 17 of which were 

requesting independent director approval to file bankruptcy. 

http://www.ssd.com/smayerson/
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Seeking to comply with the law and its fiduciary duties in all respects, and recognizing the impact of 

GGP’s actions on the financial community, Corporation Service Company turned to outside counsel, 

Squire Sanders, for legal services as it worked to help ensure that everything had been, and would be, 

done properly. A team from the New York office bankruptcy group headed by Peter A. Zisser 

immediately began reviewing the documentation terminating CSC in over 100 corporations. Of 

particular concern was whether CSC had been properly replaced by other independent directors prior 

to authorization of the bankruptcy filings. The team determined it had. Meanwhile, a team 

spearheaded by Sandra E. Mayerson of the New York office promptly commenced due diligence on 

the properties in which CSC remained an independent director and helped guide CSC through the 

proper exercise of its fiduciary duties in considering bankruptcy filings for 17 SPEs in a compressed 

time period. Together, CSC, Squire Sanders, the debtors and their advisers developed a thorough and 

careful decision-making process that led to the Chapter 11 filings of 17 SPEs. 

Not surprisingly, many lenders challenged the propriety of the SPE filings. Novel legal issues were 

raised concerning whether a solvent bankruptcy remote entity can or should be able to file bankruptcy. 

On August 11, 2009, US Bankruptcy Judge Allan L. Gropper issued 

a 47-page opinion affirming the right of solvent SPEs to file for 

bankruptcy protection. The opinion praises the thorough process 

undertaken by the independent directors and GGP, and notes that 

the independent directors of a solvent entity must take into account 

the interests of the shareholder-parent, just as CSC did. The effects 

of the opinion on structured finance are yet to be seen. The opinion, however, makes one legal 

principle clear: a director must always exercise his or her fiduciary duties in the interests of the 

corporation; a director cannot serve to benefit a single constituency, such as a lender. CSC and Squire 

Sanders understood this role, and were thus able to navigate through murky waters in a manner 

approved by the Bankruptcy Court.  

The opinion makes one legal principle 
clear: a director must always exercise 
his or her fiduciary duties in the 
interests of the corporation; a director 
cannot serve to benefit a single 
constituency. 

For information about CSC’s independent director services, please visit their website (the content of 

which is CSC’s independent responsibility). 

https://www.cscglobal.com/global/web/csc/independent-directors.html
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Confirmation of EOS Liquidation Plan 

– Nicholas J. Brannick, Columbus 

Eos Airlines, Inc. operated a fleet of five Boeing 757 aircraft between New York JFK International 

Airport and London Stansted Airport, providing luxury service. Squire, Sanders & Dempsey assisted 

Eos in obtaining several rounds of financing. When the economy waned, fuel prices surged and 

financing opportunities disappeared, Squire Sanders represented Eos in its Chapter 11 proceeding 

before the United States Bankruptcy Court for the Southern District of New York filed in April 2008.  

Although certain parties initially expressed interest in either acquiring all of Eos’ assets and restarting 

the airline or acquiring the operating certificate, none of these opportunities came to fruition as jet fuel 

prices continued to surge and the economy fell into recession following the bankruptcy filing. As a 

result, Squire Sanders implemented a strategy of quickly liquidating all of the assets of Eos while 

preserving the company’s cash.  

Immediately following the bankruptcy filing, Eos was sued by former employees asserting class status 

under the WARN Act. These employees sought damages of almost $3.8 million, which would have 

rendered the bankruptcy estate administratively insolvent. Following mediation between Eos, counsel 

for the class and counsel for the creditors’ committee, the WARN Act claims were ultimately settled for 

a $350,000 administrative claim and payment of 35.5 percent of all funds available for distribution to 

general unsecured creditors to the WARN Act class, thus ensuring the administrative solvency of the 

estate and distributions to unsecured creditors.  

Squire Sanders also aggressively negotiated the claims of Eos’ aircraft lessors, extracting the return of 

a portion of Eos’ deposit from one lessor, eliminating altogether the claims of another and reducing the 

claims of a third from more than $21 million, including a $940,000 administrative claim, to the payment 

of just $270,000 by the bankruptcy estate.  

A plan of liquidation was confirmed on January 28, 2009, approximately nine months after the case 

was filed – substantially faster and less costly than other airline bankruptcies of similar size. 

http://www.ssd.com/nbrannick/
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ARTICLES 
The Triangular Setoff After SemCrude 

– Andrew M. Simon, Cincinnati 

An opinion issued earlier this year by the Delaware Bankruptcy Court in In re SemCrude, L.P., et al. 

(Bankr. Del., No. 08-11525; January 9, 2009) may end much of the practice of so-called “triangular 

setoffs” by creditors in bankruptcy cases. The Court in SemCrude found that creditors violate section 

553 of the Bankruptcy Code by setting off amounts among multiple debtors, even when exercising 

contractual assignment rights. This ruling is likely to have far-reaching impact given the dearth of case 

law on this fairly common contractual provision. However, SemCrude may not disturb setoff provisions 

in contracts protected by the Bankruptcy Code’s “safe harbor” provisions applicable to certain financial 

agreements. 

In a triangular setoff, a creditor offsets its exposure to one debtor with amounts owed to it by a 

separate co-debtor by enforcing a contractual provision agreed upon in advance by the parties. The 

creditor in SemCrude, Chevron Products Company (Chevron), filed a motion seeking relief from the 

automatic stay to enforce its setoff rights under oil and gas supply and purchase contracts with several 

co-debtors. Chevron wanted to offset its debt to one debtor with unsecured amounts owed to it by a 

co-debtor. A successful setoff would have allowed Chevron to fully recover the offset portion of its 

unsecured claim through the elimination of its liability to a different entity. 

The SemCrude debtors and a number of other creditors objected to Chevron’s motion, arguing that the 

setoff was unfair and would violate the section 553 requirement that offsetting debts be “mutual.” In 

response, Chevron argued that the Bankruptcy Code allows parties to contract around this mutuality 

requirement, citing a line of cases in which courts favorably addressed setoff provisions. 

The Bankruptcy Code is not itself a source of setoff rights; it merely permits creditors to exercise 

existing nonbankruptcy setoff rights, and then only as long as certain conditions are met. Section 553 

provides that a creditor may set off enforceable debts when (i) the creditor’s debt arose before the 

bankruptcy, (ii) the amount owing from the debtor to the creditor arose before the bankruptcy and (iii) 

the debts were “mutual.” 11 U.S.C. § 553(a). 

http://www.ssd.com/asimon/
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Nowhere in the Bankruptcy Code is “mutuality” defined, although courts generally accept that mutual 

debts are those “due to and from the same persons in the same capacity.” Westinghouse Credit Corp. 

v. D’Urso, 278 F.2d 138, 149 (2d Cir. 2002) (citing Scherline v. Hellman Elec. Corp. (In re Westchester 

Structures, Inc.), 181 B.R. 730, 740 (Bankr. S.D.N.Y. 1995)). Because its contracts were with multiple 

debtor parties, Chevron clearly did not meet this definition of the mutuality requirement. Furthermore, 

section 553 explicitly prevents Chevron from creating mutuality by transferring a claim within 90 days 

of the debtor’s bankruptcy petition. 11 U.S.C. § 553(a)(2)(B)(i). 

Chevron’s argument relied on a long line of cases that had recognized that a contractual exception to 

mutuality may exist. But the Court disagreed, determining that none of the courts in the earlier cases 

had actually upheld a triangular setoff provision and all had been decided on other grounds. The Court 

further found that the wording of section 553 is sufficiently precise to prohibit contractual workarounds 

of mutuality. The description of debts owing to and from such 

creditor suggests an intention that the parties at the time of the 

setoff must be the same as when the debts were incurred. Chevron 

could not offset its debts because of the multiple debtor parties 

involved, and it could not override this clear intent by creating 

mutuality by operation of contract. 

It will not be surprising to see 
triangular setoff issues litigated soon 
in other cases. In the meantime, it 
appears that parties should still 
incorporate setoff provisions in 
contracts.

Chevron’s motion did not invoke any of the various safe harbor provisions found in sections 555, 556, 

559, 560 and 561 of the Bankruptcy Code, although its contracts with SemCrude and its affiliates may 

have been covered, as later case law developments have indicated. See, e.g., Hutson v. E.I. du Pont 

de Nemours & Co. (In re Nat'l Gas Distribs., LLC), 556 F.3d 247 (4th Cir. N.C. 2009). These provisions 

allow nondebtors to continue to enforce the terms of specific types of financial agreements, such as 

securities contracts and commodities contracts, counter to the normal operation of the automatic stay.  

This preserves the rights of nondefaulting, nondebtor parties, presumably including any rights to 

engage in triangular setoffs, by removing safe harbor-covered agreements from the applicability of 

section 553, although no court has yet directly addressed this issue. Chevron’s appeal of the 

SemCrude decision is currently pending, and Chevron has addressed safe harbor issues in its appeal.  
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Given that the case law is still developing in this area, it will not be surprising to see triangular setoff 

issues litigated soon in other cases. In the meantime, it appears that parties should still incorporate 

setoff provisions in contracts, particularly in financial agreements that might qualify for safe harbor 

protection. While triangular setoff provisions in noncovered contracts clearly seem to be affected by 

SemCrude, safe-harbored contracts in particular appear to be safe for now. 

Lyondell Chemical Company – The Impact of Tight Credit Markets on Debtor-in-
Possession Financings 

– Andrew M. Simon, Cincinnati 

In the fourth quarter of 2008, global credit markets were virtually frozen, leading many distressed 

businesses and their constituents to take measures to avoid bankruptcy filings at almost all costs. 

Without access to debtor-in-possession (DIP) financing, bankruptcy most often results in liquidation – 

and with lenders reluctant to provide new money, even in exchange for superpriority and/or priming 

liens, total collapse became an increasingly common result. This was especially true among 

companies in particular industries, such as retail and homebuilding, but no industry was unaffected by 

the lack of accessible liquidity. 

Due to the effects of a deteriorating economy, many distressed businesses could no longer dodge 

bankruptcy by the first quarter of 2009. To avoid liquidation, companies desperately sought DIP 

financing from their prepetition lenders on whatever terms available. 

The most notable example of this financing-at-any-cost mentality occurred in the Chapter 11 case of 

Lyondell Chemical Company (In re Lyondell Chemical Co., et al. (Bankr. S.D.N.Y., No. 09-10023)). 

After months of failed negotiations to restructure an enormous debt load, Lyondell filed for bankruptcy 

protection in January 2009. Following a contentious proceeding between the debtor and some of its 

creditors, the Bankruptcy Court approved Lyondell’s request to obtain $8 billion of DIP financing. The 

loans are priced at an astronomical spread of 1,000 basis points (10 percent) over the London 

Interbank Offered Rate (LIBOR) with a LIBOR floor of 3 percent. In addition, the loan carries fees of 

approximately 700 basis points (7 percent) and expires in December 2009, meaning that Lyondell will 

pay approximately 20 percent for money that it intends to borrow for less than one year. The Lyondell 

http://www.ssd.com/asimon/
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DIP lending group is primarily comprised of prepetition secured lenders who had “rolled up” $3.25 

billion of their existing loans into the DIP facility. 

So-called “defensive” lending is nothing new in bankruptcy. 

Prepetition lenders are routinely motivated to participate in DIP 

financing by a desire to avoid being primed by new lenders and in 

order to maintain a degree of control in the bankruptcy process. 

What made this loan somewhat unique was the disparate 

treatment given to prepetition lenders who participated in the DIP financing as compared to their 

counterparts who did not. 

What made Lyondell extraordinary 
was that lenders who participated in 
the DIP financing were granted 
priming liens for new money and for 
their prepetition loans. 

When credit cannot otherwise be obtained, section 364(c) of the Bankruptcy Code permits a 

bankruptcy court to authorize a debtor to borrow on an unsecured basis, with the loan having priority 

over administrative expenses of the bankruptcy estate. Because of their relative status ahead of 

administrative claims, unsecured loans of this kind are often referred to as “superpriority.” Section 

364(c) also permits secured borrowing, with liens on unencumbered assets of the estate or with junior 

liens on assets already serving as collateral for a prepetition loan.  

When a debtor still cannot obtain new money on a superpriority and/or junior secured basis, the court 

may allow it to borrow funds and grant liens that are senior to or pari passu with existing liens, 

pursuant to section 364(d). Such senior liens are referred to as “priming liens” because they rank in 

the priority structure ahead of existing liens. Besides demonstrating that credit cannot be obtained by 

other means, debtors seeking to grant priming liens to their DIP lenders must establish that the 

interests of existing lienholders will be “adequately protected.”  

Secured superpriority financing is common, and priming liens (at least priming liens that “self-prime” 

the prepetition lenders’ liens in a “defensive DIP”) are also not unusual. In fact, the vast majority of 

lenders will agree to participate in DIP facilities only if promised these protections. What made 

Lyondell extraordinary was that lenders who participated in the DIP financing were granted priming 

liens for new money and for their prepetition loans. This arrangement obviously upset prepetition 

lenders who were unable or unwilling to lend new money and who therefore objected to the DIP 

financing. 
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In March 2009, the Bankruptcy Court overruled objections to Lyondell’s DIP loan, finding that Lyondell 

had complied with the Bankruptcy Code and demonstrated that not only was no alternate financing 

available, but also the interests of prepetition lenders were adequately protected. Faced with a debtor 

who very likely had no financing available on other terms, the court presumably had little choice but to 

approve the DIP financing and authorize the granting of priming liens. To rule otherwise would almost 

certainly have prompted a liquidation. 

The unique circumstances facing would-be borrowers in early 2009 led to a stretching of the 

boundaries of sections 364(c) and (d) to encompass roll-ups by prepetition lenders. A Delaware court 

approved a roll-up DIP loan similar to Lyondell in In re Aleris International Inc., et al. (Bankr. Del., No. 

09-10478; March 18, 2009) over objections of nonparticipating lenders. With credit markets having 

eased somewhat in the months since the Lyondell and Aleris rulings, debtors have easier access to 

capital and are not always being forced to roll up prepetition debts in order to obtain new money. 

However, much uncertainty remains in the credit markets and the broader economy. Given these 

prevailing conditions, the tendency of DIP lenders to seek maximum protections and the desperate 

condition of many debtors, it is likely that intercreditor disputes will continue to arise and that courts will 

continue to be confronted with difficult issues in the DIP financing arena. 

Second Circuit Decision Results in Significant Nondischargeable Debt  
as a Result of New PBGC Claims Arising From Pension Plan Termination  
in Chapter 11 

– Nicholas J. Brannick, Columbus 

During the bankruptcy cycle following the recession of 2001, numerous debtors – notably airlines such 

as US Airways and United Air Lines, Inc. – undertook “distress terminations” of their ERISA-qualified 

defined benefit pension plans, which are insured by the Pension Benefit Guaranty Corporation 

(PBGC). The PBGC found itself holding large general unsecured claims arising from significant 

underfunding of pension plans insured by the PBGC as a result of these terminations. Efforts by the 

PBGC to obtain either administrative priority or secured status for these claims invariably failed.1  

                                                 
1 See generally Nicholas J. Brannick, Note, At the Crossroads of Three Codes: How Employers Are Using ERISA, the Tax 
Code, and Bankruptcy to Evade Their Pension Obligations, 65 OHIO ST. L.J. 1577, 1604-10 (2004). 

http://www.ssd.com/nbrannick/
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These claims generally resulted in meager returns of between seven and eight cents on the dollar.2 

The PBGC appeared to be heading toward insolvency3 as a consequence of these terminations and 

its inability to obtain either priority or secured status for its claims. 

In response to this threat to the solvency of the PBGC, Congress amended ERISA in 2006 to provide 

the PBGC with a “Termination Premium”4 in the event of a distress termination of an insured pension 

plan. Outside of bankruptcy, an employer terminating an ERISA-qualifying plan under certain 

circumstances, including distress terminations, was required to pay a fee to the PBGC equal to $1,250 

times the number of employees who were participants in the pension plan immediately prior to 

termination.5 However, if the plan is terminated during a bankruptcy proceeding, the date on which the 

Termination Premium is determined is the “date of discharge or dismissal of [the employer]” in the 

bankruptcy proceeding.6 The Termination Premium is payable for each of the three years following 

termination or discharge, as applicable.7 

This statutory provision underwent its first test in the bankruptcy case of Oneida Ltd., a maker of 

flatware.8  Oneida terminated one of its pension plans during its bankruptcy proceeding following 

extensive negotiations with the PBGC regarding both termination and the amount of PBGC’s secured 

and unsecured claims.9 Following confirmation of Oneida’s plan of reorganization, the PBGC asserted 

 
2 See The Retirement Security Crisis: The Administration’s Proposal for Pension Reform and Its Implications for Workers 
and Taxpayers: Hearing Before the H. Comm. on Educ. and the Workforce, 109th Cong., 47-48 (Mar. 2, 2005) available at 
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=109_house_hearings&docid=f:99772.pdf (last visited June 29, 
2009) [hereinafter Retirement Security Crisis] (testimony of Bradley Belt, Executive Director of PBGC – estimating seven 
cents); Daniel Keating, Pension Insurance, Bankruptcy and Moral Hazard, 1991 WIS. L. REV. 65, 66 (1991) (citing Pension 
Benefit Guaranty Corp., Promises at Risk, reprinted in PBGC Proposal to Initiate a Variable Rate Premium System; and 
Public Comments on Administration's Pension Plan Funding and Premium Rate Proposals: Hearing Before the Subcomm. 
on Oversight of the House Comm. on Ways and Means, 100th Cong., 1st Sess. 23 (1987) – estimating eight cents). 
3 See Deficit Reduction Act of 2005, H.R. Rep. No. 109-276 at 345 (2005) available at http://frwebgate.access.gpo.gov/cgi-
bin/getdoc.cgi?dbname=109_cong_reports&docid=f:hr276.109.pdf (last visited June 29, 2009) [hereinafter Deficit 
Reduction Act] (“Over the past few years, the terminations of severely underfunded pension plans have threatened the 
retirement security of the participants and beneficiaries....”); Oneida v. Pension Benefit Guaranty Corp., 372 B.R. 107, 108 
(S.D.N.Y. 2008) (citing “severe deficit in PBGC’s funds” as reason for implementation of Termination Premium). The PBGC 
reported deficits in its single employer insurance program of $23.3 billion and $22.776 billion in 2004 and 2005, 
respectively. See Pension Benefit Guaranty Corp., 2005 Annual Report 2 (2006) available at http://www.pbgc.gov/docs/ 
05annrpt.pdf. 
4 See Employee Retirement Income Security Act (ERISA), 29 U.S.C. § 1306. 
5 29 U.S.C. § 1306(a)(7)(A). 
6 Id. at § 1306(a)(7)(B). 
7 Id. at § 1306(a)(7)(C). 
8 See In re Oneida, Ltd., Case No. 08-2964 (Bankr. S.D.N.Y.). 
9 See Oneida, Ltd. v. Pension Benefit Guaranty Corp. (In re Oneida, Ltd.), 383 B.R. 29, 33 (Bankr. S.D.N.Y. 2008). 
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a $6.9 million Termination Premium.10 Oneida argued that the Termination Premium constituted a 

prepetition unsecured claim against the bankruptcy estate, entitled to the same treatment as all of the 

PBGC’s other unsecured claims under its plan of reorganization, which were to receive no 

distribution.11 The PBGC argued, on the other hand, that the Termination Premium was either (a) not 

a “claim” under the Bankruptcy Code and, therefore, unaffected by the confirmed plan12 or (b) an 

administrative claim against the Oneida bankruptcy estate.13 

The Bankruptcy Court agreed with Oneida, finding that the Termination Premium constituted a 

contingent claim against the Oneida bankruptcy estate as of the petition date and, therefore, a “claim” 

under section 101(5) of the Bankruptcy Code, subject to administration by the Bankruptcy Court and 

the terms of a plan of reorganization.14 The Bankruptcy Court also rejected the argument that the 

Termination Premium constituted a new nondischargeable debt, noting that the amendment to ERISA 

did not explicitly amend the Bankruptcy Code or prevailing bankruptcy law to create a 

nondischargeable debt, and Congress had almost contemporaneously amended the Bankruptcy Code 

under the Bankruptcy Abuse Prevention and Consumer Protection Act (BAPCPA) without including the 

Termination Premium among newly added nondischargeable debts. 15  The Bankruptcy Court also 

determined that the Termination Premium constituted a prepetition claim because it related back to a 

prepetition relationship between Oneida and the PBGC.16 Finally, the Bankruptcy Court determined 

that the Termination Premium was not an administrative expense claim under section 503(b) of the 

Bankruptcy Code, principally because the PBGC did not provide a postpetition benefit to Oneida.17 

On direct appeal from the Bankruptcy Court, the Second Circuit Court of Appeals reversed the 

Bankruptcy Court’s decision, disagreeing with the Bankruptcy Court’s expansive definition of a “claim” 

that is subject to administration under the Bankruptcy Code. The Second Circuit began from the 

 
10 See Oneida, Ltd. v. Pension Benefit Guaranty Corp. (In re Oneida, Ltd.), Adv. Proc. No. 06-01920 (ALG) (Bankr. 
S.D.N.Y), Pension Benefit Guaranty Corporation’s Answer and Affirmative Defenses to Complaint for Declaratory Relief at 
¶ 17 (Bankr. S.D.N.Y., Jul. 30, 2007) [Doc. 14]. 
11 Id. at 35 and n.5. 
12 Id. at 34. 
13 Id. at 44. 
14 Oneida, 383 B.R. at 37-38. 
15 Id. at 41-42. 
16 Id. at 43-44. Interestingly, this relationship included prepetition negotiation regarding termination of the pension plan in 
question. 
17 Id. at 44. 
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premise that “the existence of a valid bankruptcy claim depends on (1) whether the claimant 

possessed a right to payment and (2) whether that right arose before the filing of the petition.”18 In 

making this determination, according to the Second Circuit, courts look to “the substantive non-

bankruptcy law that gives rise to the debtor’s obligation.”19 The Second Circuit noted that the purpose 

of the addition of the Termination Premium to ERISA was to “prevent employers from evading the 

Termination Premium while seeking reorganization in bankruptcy.”20 According to the court, because 

the Termination Premium cannot arise until the bankruptcy proceeding has effectively ended, through 

either discharge or dismissal, the Termination Premium cannot constitute a “claim” under the 

Bankruptcy Code.21 

Certain commentators have posited that the result of the Second Circuit’s decision in Oneida will be 

the creation of significant administrative claims in favor of the PBGC as a result of the Termination 

Premium. In fact, it appears as though both the legislative intent22 and the result of the Second Circuit 

declaring that the Termination Premium is not a “claim” under the Bankruptcy Code remove the 

Termination Premium from the ambit of the Bankruptcy Code altogether. If the Termination Premium 

does not arise until a Chapter 11 debtor is “discharged,” it will not arise until the Chapter 11 debtor has 

confirmed a plan of reorganization, which is the point at which discharge will occur.23 The case law is 

clear that postconfirmation claims are not “administrative” claims under section 503(b) of the 

Bankruptcy Code.24 However, plan proponents will need to avoid gaps between plan confirmation and 

the effective date of the plan if the Termination Premium is ultimately found to follow the debtor’s 

assets regardless of plan structure or if the Second Circuit’s decision in Oneida is not read as 

excluding the Termination Premium altogether from the definition of a “claim” under section 101(5) of 

 
18 Pension Benefit Guaranty Corp. v. Oneida, Ltd., 562 F.3d 154, 157 (2d Cir. 2009) (quoting LTV Steel Co. v. Shalala (In 
re Chateaugay Corp.), 53 F.3d 478, 497 (2d Cir. 1995). 
19 Id. 
20 Id. 
21 Id. 
22 See Deficit Reduction Act at 344 (“If a plan is terminated under title 11 of the United States Code, the termination 
premium will not be due until the former plan sponsor emerges from bankruptcy reorganization.”). 
23 See 11 U.S.C. § 1141(d)(1)(A) (confirmation of a plan “discharges the debtor from any debt that arose before the date of 
such confirmation”). 
24 See generally Dobbins v. Frank Meador Buick, Inc. (In re Frank Meador Buick), 65 B.R. 200, 203 (D. W.D. Va. 1986) 
(“When ... the debtor incurs costs not merely post petition but also post-confirmation they are not, and cannot, be classified 
as administrative expenses. After confirmation of a plan under Chapter 11, administration of the estate ends and the estate 
ceases to exist.”); In re Amarillo By-Products, Inc., case No. 288-20210-11, 1990 Bankr. LEXIS 1275 at *5 (Bankr. N.D. 
Tex., Jun. 14, 1990) (same); Zurich Amer. Insur. Co. v. Lexington Coal Co., LLC (In re HNRC Diss. Co.), 371 B.R. 210, 
233 (D. E.D.K.Y. 2007) (same). 
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the Bankruptcy Code, as at least one court has held that claims arising during that gap are, in fact, 

administrative claims under section 503(b) of the Bankruptcy Code.25 

If the Termination Premium cannot be defined as a “claim” under the Bankruptcy Code, then it 

appears, as the Oneida Bankruptcy Court feared, the Termination Premium is essentially a new 

nondischargeable debt. The concept of debts being nondischargeable in corporate Chapter 11 cases 

is a novelty because, prior to enactment of BAPCPA,26 corporate Chapter 11 debtors were considered 

largely immune from nondischargeable claims.27 However, there is precedent that provides guidance 

in this area.  

In 1980, Congress enacted the Multiemployer Pension Plan Amendments Act of 1980 (MPPAA).28 

The MPPAA amended ERISA to, among other things, close a loophole under ERISA regarding 

employer withdrawal from multi-employer plans that allowed member employers that withdrew from 

multi-employer plans to evade liability to the PBGC for unfunded plan obligations if the plan was not 

terminated within five years of the employer’s withdrawal. 29  During this five-year period, the 

withdrawing employer would merely have a contingent liability to the PBGC in the event that the plan 

failed during that period.30 As a result of the MPPAA, an employer that withdrew from a multi-employer 

plan would incur withdrawal liability directly to the plan for an amount intended to equal the employer’s 

pro-rata share of the plan’s unfunded obligations, based on plan contributions during the previous five 

years.31 

In In re Computerized Steel Fabricators, Inc., the debtor confirmed a plan of reorganization under the 

Bankruptcy Act in November 1981. The bankruptcy plan did not reject the debtor’s collective 

bargaining agreement, which would have resulted in withdrawal from the debtor’s multi-employer 

 
25 See In re Worldcom, Inc., 401 B.R. 637, 652 (Bankr. S.D.N.Y. 2009). 
26 Under BAPCPA, corporate Chapter 11 debtors are now subject to nondischargeability claims by government units for 
certain tax debts incurred through the use of false statements or writings. 11 U.S.C. § 1141(d)(6). 
27 See 11 U.S.C. § 523(a) (provision applies only to “individual debtor”); 8 COLLIER ON BANKRUPTCY ¶ 141.05[1][a] 
(15th rev. ed. 2009) (“Under the law before the enactment of [BAPCPA], a corporation’s discharge in a chapter 11 case 
was pervasive. All debts, no matter how incurred, were discharged upon confirmation.”). 
28 29 U.S.C. §§ 1001 et seq. 
29 See generally In re Computerized Steel Fabricators, Inc., 40 B.R. 344, 347 (Bankr. S.D.N.Y. 1984) (describing MPPAA 
and its purpose). 
30 Id. at 348 (quoting Peick v. Pension Benefit Guaranty Corp., 539 F. Supp. 1025, 1033 (N.D. Ill. 1982)). 
31 Id. 
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32pension plan.  The debtor ceased all business operations in June 1982, resulting in withdrawal from 

the pension plan.33 The pension plan asserted a direct claim against the debtor under the MPPAA, 

which claim included amounts related to prepetition periods, the period during the pendency of the 

bankruptcy case and postconfirmation periods due to the five-year lookback period for calculating 

liability under the MPPAA.34 The debtor argued that the discharge it received during the bankruptcy 

proceeding prohibited the pension plan from seeking payment based on prepetition and 

preconfirmation periods.35 The Bankruptcy Court disagreed, noting first that “[m]erely because the 

calculations of amounts in arriving at such liability include pre-petition and pre-confirmation factors 

does not mean that such liability should be regarded as having accrued either during a pre-petition or 

post-confirmation period.” If subsequent courts determine that 
the PBGC’s Termination Premium 
cannot be avoided through careful 
plan structure, it is possible that every 
Chapter 11 case involving legacy 
pension obligations insured by the 
PBGC will involve little more than a 
section 363 sale followed quickly by 
conversion. 

36  The Bankruptcy Court went on to 

hold that the entire liability under MPPAA was “triggered” when 

the debtor completely withdrew from the pension plan, which 

occurred postconfirmation.37 As a result, the entire claim of the 

pension plan was not subject to the discharge granted the debtor 

under its Chapter 11 plan and remained a liability of the debtor. 

Other cases outside of the ERISA context also illustrate the careful distinction between prepetition or 

preconfirmation debts discharged through a Chapter 11 plan and postconfirmation debts that become 

binding on the reorganized debtor.38 As the Second Circuit succinctly explained, “once the bankruptcy 

 
32 Id. at 348. 
33 Id. at 348-49. 
34 Id. at 346-47. 
35  Id. (“Because MPPAA authorized a recovery for a post-confirmation liability calculated upon pre-petition and pre-
confirmation factors, [the debtor] argues that such statutory liability clashes with the paramount discharge provisions of the 
Bankruptcy Act.”). 
36 Id. (citing Wyle v. Pacific Maritime Assoc. (In re Pacific Far East Line, Inc.), 713 F.2d 476, 478 (9th Cir. 1983)). 
37 Id. 
38 See, e.g., Curtis Mfg. Co., Inc. v. Plasti-Clip Corp., 888 F. Supp. 1212, 1218-19 (D. N.H. 1994) (postconfirmation 
continuing violations of patent not encompassed by discharge and preconfirmation evidence of violations could be 
introduced as evidence); Southwest Marine Inc. v. Danzig, 217 F.3d 1128, 1139-40 (9th Cir. 2000) cert. denied 532 U.S. 
1007 (2001) (postconfirmation forgiveness of debt issued pursuant to plan giving rise to claim of recoupment by US Navy 
not affected by discharge). Cf. United States v. State St. Bank and Trust Co. (In re Scott Cable Comm., Inc.), 303 B.R. 35, 
40-41 (Bankr. D. Del. 2003) (Chapter 22 debtor’s confirmation of first plan that reduced basis in assets could not rely on 
discharge to eliminate tax liability following sale of assets upon confirmation of second plan where taxing authority was not 
party to first case). 
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court confirms a plan of reorganization, the debtor is free to go about its business without further 

supervision or approval of the court, and concomitantly without further protection of the court.”39 

The Computerized Steel Fabricators decision taught bankruptcy practitioners a valuable lesson: If you 

are going to terminate a defined benefit pension plan, do it during the Chapter 11 case. 40  The 

application of that lesson appears to have resulted in the Termination Premium under the Deficit 

Reduction Act. The creation of a new, and potentially significant, de facto nondischargeable debt will 

require debtors, their counsel and all other parties in interest to carefully reconsider the way in which 

reorganization plans are structured where the risk of a Termination Premium exists and whether 

reorganization is even a feasible alternative.  

Clearly, if the debtor is reorganized and all of the debtor’s interest in property of the estate simply 

revests in the debtor, it seems likely that the reorganized debtor will be encumbered by the 

Termination Premium liability.41 If, however, the plan is structured such that all of the property of the 

estate is transferred 42  or sold 43  to entities other than the debtor, it may be the case that the 

nondischargeable Termination Premium claim of the PBGC – which is payable over three years 

following plan confirmation – simply becomes an unpaid obligation of a corporate entity slated for 

dissolution; a result that returns the PBGC back to the same position it occupied prior to the 

amendment to the Deficit Reduction Act. If subsequent courts determine that the PBGC’s Termination 

Premium cannot be avoided through careful plan structure, it is also possible that every Chapter 11 

case involving legacy pension obligations insured by the PBGC will involve little more than a section 

363 sale followed quickly by conversion. In short, the Second Circuit’s decision in Oneida may have 

upheld the intent of the Deficit Reduction Act, but generated unintended consequences that 

undermine that intent. 

 
39 Southwest Marine, 217 F.3d at 1140. 
40 See, e.g., In re Pulaski Highway Express, Inc., 57 B.R. 502, 504-05 (Bankr. M.D. Tenn. 1986) (and cases cited therein, 
holding that withdrawal liability is general unsecured claim except for benefits vesting during bankruptcy proceeding where 
withdrawal occurs during bankruptcy proceeding). 
41 See 11 U.S.C. § 1123(a)(5)(A) (plan can provide for retention by debtor of all property of estate) and § 1141(b) (unless 
confirmation order provides otherwise, confirmation vests all property of estate in the debtor). Indeed, the Southwest 
Marine court emphasizes the revesting of the debtor’s assets in the reorganized debtor in concluding that postconfirmation 
forgiveness of debt issued under a plan does not bar recoupment claims against a debtor arising from that forgiveness of 
the debt, despite the discharge. Southwest Marine, 217 F.3d at 1140. 
42 11 U.S.C. § 1123(a)(5)(B). 
43 Id. at § 1123(a)(5)(D). Merger or consolidation of the debtor into a nondebtor entity would seem an imprudent alternative 
if the Termination Premium liability follows the surviving entity. See 11 U.S.C. § 1123(a)(5)(C). 
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Chrysler Asset Sale Approved 

– Elliot M. Smith, Cincinnati 

On May 31, 2009, approximately 30 days after Chrysler Group LLC and affiliated debtors filed for 

bankruptcy relief, the United States Bankruptcy Court for the Southern District of New York authorized 

the sale of substantially all of Chrysler’s assets to “New Chrysler” – an entity formed by Chrysler and 

Fiat Automobiles SpA and initially majority-owned by Chrysler’s Voluntary Employees’ Beneficiary 

Association (VEBA) – free and clear of liens, claims and encumbrances under section 363 of the 

United States Bankruptcy Code (the Fiat Transaction). The sale was approved in record time for a 

company of Chrysler’s size and despite more than 350 objections. While the facts and circumstances 

surrounding the asset sale were unique, to say the least, the opinion demonstrates a simple truth – a 

bankruptcy court will act as quickly as the circumstances require in order to enable a debtor facing 

immediate liquidation to take advantage of a lone business opportunity that the court believes will 

maximize value for the benefit of creditors.  

In this case, the Court found that Chrysler’s sale was justified under the circumstances and rejected 

any suggestion that it amounted to an impermissible sub rosa plan of reorganization or that the sale 

process somehow violated due process – concerns raised by numerous parties objecting to the sale. 

Addressing the involvement of the US and Canadian governments as prepetition, debtor-in-

possession (DIP) and exit lenders, the Court found that they were the lenders of last resort and that, 

notwithstanding their involvement, the sale was a proper exercise of Chrysler’s fiduciary duties, New 

Chrysler was a good faith purchaser for purposes of section 363(m) of the Bankruptcy Code and due 

process was afforded creditors and other parties under the circumstances.  

Chrysler’s Business Judgment 

The Court commenced its analysis by addressing the standard for approving a sale of substantially all 

of a debtor’s assets outside a plan of reorganization. In the Second Circuit, as in most circuits, a 

debtor must demonstrate that a good business reason exists in order to approve such action. The 

Court determined that this standard had been met. Crucial to this determination was the fact that after 

two years of trying to identify alliances, the Fiat Transaction was the only viable option – the only other 

http://www.ssd.com/esmith/
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alternative being immediate liquidation. Additionally, given the US and Canadian government’s 

involvement, the Fiat Transaction was an opportunity that the marketplace alone could not offer and 

that exceeded the liquidation value of Chrysler’s businesses. 

Sub Rosa Plan of Reorganization  

One of the primary objections to the sale was that it arguably contained numerous hallmarks of a 

Chapter 11 plan of reorganization and was in essence a plan disguised as an asset sale – a scenario 

known as a sub rosa plan of reorganization. In rejecting these concerns, the Court found that 

Chrysler’s valuation expert presented unrebutted testimony that the sale proceeds would exceed the 

immediate liquidation value of Chrysler’s assets. As a result, the Court held that Chrysler would be 

receiving fair value for its assets and that none of the sale proceeds would be allocated to anyone 

other than Chrysler’s first lien lenders. Importantly, the Court also found that Chrysler was going to 

continue to administer its estates subsequent to the asset sale, including through disposing of 

remaining assets, evaluating claims, contracts and leases, and seeking confirmation of a plan that will 

provide for the distribution of remaining assets. As such, the debtors were not attempting to evade 

plan confirmation procedures. 

Perhaps more noteworthy, however, is the fact that certain unsecured creditors (i.e., the United 

Automobile Workers union, VEBA and the US Department of the Treasury) would be receiving equity 

in New Chrysler and that this feature did not change the Court’s sub rosa analysis. The “absolute 

priority rule” prohibits any junior creditor from receiving any form of consideration (including equity in 

an asset purchaser) on account of its prepetition claims prior to more senior creditors being paid in full. 

In this case, however, the Court found that these creditors were not receiving equity in New Chrysler 

on account of their prepetition claims. Rather, the equity was in exchange for new, substantial 

consideration under separately negotiated agreements with New Chrysler. The Court further explained 

that these parties were essential to New Chrysler’s viability and that, as such, New Chrysler 

negotiated and reached certain agreements with these entities (including providing ownership 

interests in New Chrysler). The Court found that doing so was neither a diversion of value from 

Chrysler’s estate nor an allocation of the sale proceeds and that the allocation of ownership interests 

in New Chrysler was irrelevant to the estate’s economic interests.  



 

21 

Bankruptcy & Restructuring Update 
Summer 2009 

Squire, Sanders & Dempsey L.L.P. 

The Role of the US and Canadian Governments 

Certain objections to the sale alleged that the US and Canadian governments were impermissibly 

controlling Chrysler as well as the sale process itself. It was therefore argued that the sale process 

was intrinsically flawed, that Chrysler had not fulfilled its fiduciary duties and that New Chrysler was 

not entitled to the benefits provided by section 363(m) for good faith purchasers of assets of a debtor.  

The Court noted that the decision of these governments to fund the Fiat Transaction was politically 

motivated and that these governments had determined that it was in their respective national interests 

to save the US automobile industry. Throughout the opinion, the Court also noted that these 

governments have been the only source of any debt or equity funding and are the lenders of last 

resort.  

In the Court’s opinion, the extent to which a governmental entity should be involved in protecting 

certain industries is a political decision regarding which the Court declined to express a view. The 

Court observed, however, that the economic reality in this case was that no one other than these 

governmental entities was willing to lend and that the only alternative to the Fiat Transaction would be 

an immediate liquidation. The Court explained that its role is to either grant or deny the relief sought 

based upon the record before it, not to interject itself into the business judgment of the entity funding 

the transaction, even if that entity is the government.  

There was no question as far as the Court was concerned that Chrysler had appropriately exercised 

its fiduciary duties. Notwithstanding an 18-month worldwide search for potential alliance partners, no 

other bidders stepped forward. As such, Chrysler was faced with either accepting the Fiat Transaction 

or liquidating. Moreover, as there were no other funding sources, Chrysler was necessarily limited to 

pursuing only those proposals that the US and Canadian governments viewed as viable, regardless of 

Chrysler’s view of a particular approach. The Court explained that “whether one is considering a 

stand-alone restructuring or other option, absent the consent of the entity that will provide capital to 

fund the effort, any perceived ‘going concern value’ or ‘enterprise value’ cannot be realized.” The 

Court noted that while Chrysler consistently believed in and pursued a stand-alone restructuring plan, 

Chrysler’s view was not shared by anyone who was willing and able to finance such proposal.  
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There was also no question in the Court’s opinion that New Chrysler was a good faith purchaser 

entitled to the protections provided by section 363(m) of the Bankruptcy Code. The Fiat Transaction 

was the only viable option outside of liquidation. Further, it took months of intense, good faith 

negotiations to finalize the terms of the Fiat Transaction. The government did not control Chrysler. As 

a lender, the US government simply conditioned its lending to Chrysler and to New Chrysler on the 

consummation of the Fiat Transaction. Chrysler was free to reject the funding offer. To do so, 

however, would have resulted in liquidation.  

Appellate Court Affirmance 

The Sale Order was appealed directly to the Court of Appeals for the Second Circuit, and the Fiat 

Transaction was stayed pending the appeal. Days later, the Second Circuit affirmed the Sale Order in 

its entirety. Soon after the US Supreme Court declined to extend a stay of the Sale Order, the sale 

closed.  

On August 5, 2009, the Second Circuit issued its written opinion. The Court held that: (1) the asset 

sale was not an impermissible sub rosa plan; (2) Chrysler’s secured lenders consented to the sale free 

and clear of their liens – their assertions to the contrary notwithstanding; and (3) the secured lenders 

did not have standing to challenge the US government’s use of TARP funds to finance the asset sale. 

The Court also considered and rejected each of the arguments advanced by present and future tort 

claimants.   

Supplementing the analysis and holdings in its 1983 In re Lionel Corp. decision – 722 F.2d 1063 (2d 

Cir. 1983) – the Court engaged in a refreshed and in-depth analysis of the “apparent conflict” between 

a debtor’s authority to sell assets outside the ordinary course of business under section 363(b) of the 

Bankruptcy Code and the various features and safeguards provided for by the Chapter 11 plan 

confirmation process. Noting that 363(b) asset sales have become common practice in large corporate 

bankruptcies in the 25 years since Lionel, the Court explained that the criticism of 363(b) asset sales 

remains unchanged: “fear that one class of creditors may strong-arm the debtor-in-possession, and 

bypass the requirements of Chapter 11 to cash out quickly at the expense of other stakeholders, in a 

proceeding that amounts to a reorganization in all but name, achieved by stealth and momentum.”  

However, where the assets are of a perishable nature or liable to deteriorate in value – i.e., the 
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“melting ice cube” scenario – and a good business opportunity exists, a sale of those assets under 

section 363(b) is warranted and permissible.   

The Second Circuit held that the Bankruptcy Court found good business reasons for Chrysler’s asset 

sale, noting that the “linchpin of the [Court’s] analysis was that the only possible alternative to the Sale 

was an immediate liquidation that would yield far less for the estate – and for the objectors.”  

Moreover, “[w]ith its revenues sinking, its factories dark, and its massive debts growing, Chrysler fit the 

paradigm of the melting ice cube.” 

Impact of the Sale Order  

It is not entirely clear what impact the Sale Order will have on the use of section 363 sales in future 

bankruptcies. The facts and circumstances surrounding the asset sale were extraordinary. While there 

are signs that the recent credit crunch is easing, DIP financing remains difficult to secure, and debtors 

frequently find themselves with only a single source of funding, if they’re lucky enough to find funding 

at all. However, it is not typical for the lender to be a governmental entity whose interests are guided 

by both economic and political factors. Not every asset sale case will be a part of an effort to save an 

entire industry, nor will every asset sale case produce only a single bidder. The confluence of these 

factors is what drove the result in the Chrysler case. Depending on the circumstances in future cases, 

however, the same results may not follow. 

Certainly, the Court’s sub rosa analysis is cause for concern by senior creditors who find themselves 

receiving less than full payment on their claims when junior creditors are receiving debt from or equity 

in the purchasing entity. The Court has seemingly recognized an exception to principles of “absolute 

priority” applied in the nonplan sale context – namely, a junior creditor may be able to receive equity or 

other consideration prior to senior creditors being paid in full if the junior creditor negotiates for such 

consideration directly from the purchaser itself, rather than from the debtor. How this arguable 

departure from well-settled principles of creditor ranking will develop in future cases involving asset 

sales remains to be seen. 
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Non-Insider Lender Equitably Subordinated for Predatory Lending 

– Bradley A. Cosman, Phoenix 

Although courts are generally reluctant to equitably subordinate claims of non-insiders, the United 

States Bankruptcy Court for the District of Montana recently did just that to the claims of a non-insider 

lender based on overreaching and self-serving conduct in Credit Suisse v. Official Committee of 

Unsecured Creditors (In Re Yellowstone Mt. Club, LLC), Case No. 08-61570-11, Adv. No. 09-00014 

(Bankr. D. Mont. May 13, 2009).  

Equitable subordination is governed by section 510(c) of the Bankruptcy Code and permits the 

bankruptcy court to subordinate all or part of an allowed claim to all or part of another allowed claim. 

Subordination under section 510(c) generally requires three findings: (1) that the claimant engaged in 

some type of inequitable conduct; (2) that the misconduct injured creditors or conferred unfair 

advantage on the claimant; and (3) that subordination would not otherwise be inconsistent with the 

Bankruptcy Code. Moreover, when applying section 510(c) to a non-insider, the level of proof has 

been held to require “gross and egregious” conduct by the non-insider.  

In Yellowstone, Credit Suisse, a non-insider lender, lent the debtor $375 million under a newly devised 

syndicated term loan product ostensibly for the development of the Yellowstone Club, a luxury home 

community. Credit Suisse had devised this new syndicated term loan product to “break new ground ... 

by doing real estate loans in the corporate bank loan market.” Credit Suisse would loan money to land-

development companies, such as the Yellowstone Club, on a nonrecourse basis, earn a substantial 

fee and sell off most of the credit to syndicated loan participants. Particularly concerning to the court 

was that, under this new syndicated term loan, the equity owners of the land-development company 

could extract, in the form of a dividend, substantially all of the loan proceeds and, thereby, leave the 

land-development company thinly capitalized and subject to the entire risk of loss.  

This is precisely what happened in Yellowstone. The debtor historically carried a debt load ranging 

from $4 million to $60 million and had approximately $20 million of debt on its books at the time of the 

Credit Suisse loan. Nevertheless, and despite the fact the debtor had negative cash flows for the prior 

http://www.ssd.com/bcosman/
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several years, Credit Suisse provided a loan for $375 million to the debtor, representing at least a six-

fold increase in debt. After the Credit Suisse loan was funded, the proceeds were then distributed to 

certain equity holders of the debtor with the express understanding that such proceeds would be used 

for purposes other than development of the Club. Following the Credit Suisse loan, the debtor was 

persistently behind in its accounts payable and was eventually forced into bankruptcy. Thereafter, the 

creditors’ committee sought to subordinate the Credit Suisse debt, alleging that Credit Suisse’s actions 

were “grossly and egregiously inequitable.” 

The court held Credit Suisse’s actions warranted equitable subordination because Credit Suisse’s 

actions were “so far overreaching and self-serving that they shocked the conscience of the Court.” To 

that end, the court concluded that Credit Suisse’s financial “due diligence with respect to the $375 

million loan was almost all but non-existent.” In particular, Credit Suisse never requested audited 

financial statements from the debtor, and it relied almost exclusively on the debtor’s future financial 

projections, even though they bore no relation to reality. Moreover, in order to justify the enormous 

increase in debt load for the debtor, Credit Suisse was forced to develop and justify an entirely new 

valuation methodology. Furthermore, the court was particularly troubled that Credit Suisse’s 

syndication of the loan’s credit risk left Credit Suisse solely motivated to increase the size of the loan 

as a basis for increasing the size of Credit Suisse’s underwriting fees. This left Credit Suisse with no 

regard for how the loan proceeds were used and thus at odds with members of the syndicate. The 

court also found that Credit Suisse was sophisticated enough to understand the impact the loan would 

have on the debtor, but Credit Suisse proceeded with the loan in order to earn its fee. Finally, the court 

concluded that Credit Suisse’s actions were overreaching and amounted to “predatory lending 

practices.”  

A Warning to Lenders 

Courts analyze equitable subordination claims on a case-by-case basis. As such, it remains to be 

seen whether Yellowstone marks the beginning of a trend towards equitably subordinating non-

insiders or will be confined to its unique facts. Nevertheless, Yellowstone is a clear warning to lenders 

that actions that demonstrate a disregard for risk and a motivation solely for fees will open the lender 

to the risk of equitable subordination. Moreover, the Yellowstone decision highlights the need for 



 

26 

Bankruptcy & Restructuring Update 
Summer 2009 

Squire, Sanders & Dempsey L.L.P. 

lenders to perform adequate due diligence before deciding if and how much to loan, including with 

respect to collateral value and the borrower’s ability to repay the loan. Furthermore, lenders should 

carefully consider any proposed use of loan proceeds that is unrelated to the borrower’s business.  

Equitable subordination will typically have disastrous consequences for the subordinated creditor. 

When applied to a secured lender’s claim, equitable subordination will likely result in placing its claim 

below the claims of the debtor’s unsecured creditors, where it may well receive no recovery at all. It is 

critical, therefore, to identify loan structures and issues that may present equitable subordination risks 

if the borrower later encounters financial difficulty. Squire Sanders has considerable experience in 

assisting lenders in complex lending arrangements as well as in litigating equitable subordination 

claims. 

 

IN THE NEWS 
Distinctions 

Chambers USA 2009 highly ranks the Squire Sanders Bankruptcy & Restructuring Practice Group in 

Ohio based on interviews with lawyers and clients and recognizes the following bankruptcy lawyers as 

“leaders in their field”: 

• Stephen D. Lerner, Cincinnati 

• Jeffrey A. Marks, Cincinnati 

• G. Christopher Meyer, Cleveland 

The 2009 edition of The Legal 500 US lists the firm and its lawyers among the leading US law firms for 

bankruptcy in the Midwest including individual recognition of Stephen D. Lerner and G. Christopher 

Meyer, based on interviews with lawyers and clients and their own analysis of deals or other legal 

representations. 
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Recent and Upcoming Speaking Engagements 

On March 30, at the 4th Global Forum on Investing in Distressed Debt in Los Angeles, Stephen 

Lerner (Cincinnati, New York) spoke on Examining New Interpretations of Bankruptcy Law Relevant 

to Distressed Debt Investments, and on March 31, Tom Salerno (Phoenix) presented Exploring 

Alternative Restructurings: Debt-to-Equity. 

On April 16, Sandy Mayerson (New York) spoke on A Fistful of Dollars: Hedge Funds, Private Equity 

and Bankruptcy at the Seventh Annual DePaul Business & Commercial Law Journal Symposium in 

Chicago. 

On April 28, Stephen Lerner presented at the William J. O’Neill Great Lakes Regional Bankruptcy 

Institute in Cleveland on Recent Failures of Financial Institutions. 

On April 30, Sandy Mayerson was a presenter at the Business Money All-Asset Finance Conference 

in London. Sandy addressed The State of the USA Market and Its Effect on the ABL Sector. 

On May 8, Sherri Dahl (Cleveland) spoke on subprime market and foreclosure issues, executory 

contracts and unexpired leases, and other topics for a National Business Institute teleconference.  

On May 8, Stephen Lerner addressed Recent Developments in Business Restructurings at the 2nd 

Annual St. Louis Bankruptcy Conference. 

On May 21, Elliot Smith (Cincinnati) spoke on Bankruptcy Code Section 363 Sales and Alternative 

Acquisition Methods at a meeting of the Institute of Management Accountants, Northern Kentucky 

Chapter. 

On June 24, at the 6th Annual Investing in Distressed Debt Forum in London, Andrew Visintin 

(London) addressed the question Are European Insolvency Regimes Adequate for the Crisis? and 

Bob Wolf (New York) spoke on Insolvency Laws: USA vs. EU. 

http://www.iir-events.com/distresseddebt
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On August 20, Stephen Mahon (Cincinnati, New York) and Stephen Lerner will participate in a panel 

discussion, Analyzing the Current Financial Crisis – The Automotive Industry and TARP, at the annual 

Midwest Regional Bankruptcy Seminar in Cincinnati. 

On September 23, Tom Salerno will address Deal Structuring: Legal & Tax Issues in Distressed Debt 

Investing and Stephen Lerner will discuss Lessons from the Chrysler and General Motors Chapter 11 

Cases at the 5th Global Forum on Investing in Distressed Debt in New York. 

On October 16, Jeff Marks (Cincinnati) will speak on Restructuring Strategies at a corporate law 

seminar sponsored by Capital University Law School in Columbus, Ohio.   

On October 19, Chris Meyer (Cleveland) will be a panelist discussing Myths and Realities of Chapter 

11 at the annual National Conference of Bankruptcy Judges in Las Vegas. 

On December 14, Sandy Mayerson will participate in the Practising Law Institute’s Nuts and Bolts of 

Corporate Bankruptcy 2009 conference in New York City.  

 

Media Appearances 

Craig Hansen (Phoenix) was quoted in The Deal Pipeline regarding Squire Sanders’ representation of 

Eurofresh, Inc. in its Chapter 11 case. 

Stephen Lerner and Tom Salerno were quoted in The Wall Street Journal, Reuters and other media 

outlets regarding Chrysler’s bankruptcy proceedings and Squire Sanders’ representation of the 

Committee of Chrysler Affected Dealers. Stephen also appeared on CNBC and FOX Business 

News. Sandy Mayerson was quoted in The Daily Deal and appeared in a Deal video interview 

regarding Chrysler’s bankruptcy. 

Comments from Tom Salerno and Jordan Kroop (Phoenix) regarding Squire Sanders’ representation 

of the Phoenix Coyotes in its Chapter 11 case have appeared in several media outlets including The 

New York Times and The Associated Press. Tom and George Brandon (Phoenix) also appeared on 

Phoenix television newscasts. 
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Sandy Mayerson was quoted in The Deal on issues concerning Congoleum’s asbestos-related 

bankruptcy proceeding and in The New York Times regarding the General Motors bankruptcy. 

Jeff Marks published an article on Bankruptcy Issues in Intercreditor Agreements in April 2009 on the 

website of The TriState Association for Corporate Renewal. 

Elliot Smith published an article in the August 2009 American Bankruptcy Institute Legislation 

Committee Newsletter discussing recently introduced federal legislation aimed at restoring dealer 

franchise agreements that were rejected by Chrysler and General Motors – Having Lost the Battle, 

Auto Dealers Focus on Winning the War. 

Dr. Andreas Fillmann (Frankfurt) published an article on Future European Supervisory Structure in 

Financier Worldwide in August 2009 and an article on An International Perspective on Securitization 

and the Financial Crisis in April 2009 in the Andrews Financial Crisis Litigation Reporter. He also 

published a May 2009 Squire Sanders Financial Services Alert on a Proposal for a Directive on 

Alternative Investment Fund Managers. 

http://www.cincytacr.com/tac/newsItem.asp?articleID=1540
http://www.abiworld.org/committees/newsletters/legis/vol6num3/battle.html
http://www.abiworld.org/committees/newsletters/legis/vol6num3/battle.html
http://www.ssd.com/proposal_for_a_directive_on_alternative_investment_fund_managers/
http://www.ssd.com/proposal_for_a_directive_on_alternative_investment_fund_managers/


 

 

Squire, Sanders & Dempsey L.L.P. 

BANKRUPTCY & 
RESTRUCTURING UPDATE 

NORTH AMERICA
Cincinnati 
Cleveland 
Columbus 
Houston 
Los Angeles 
Miami 
New York 
Palo Alto 
Phoenix 
San Francisco 
Tallahassee 
Tampa 
Tysons Corner 
Washington DC 
West Palm Beach 
 
LATIN AMERICA 
Bogotá+   
Buenos Aires+ 
Caracas 
La Paz+ 
Lima+ 
Panamá+ 
Rio de Janeiro 
Santiago+ 
Santo Domingo 
São Paulo 
 
EUROPE &  
MIDDLE EAST 
Bratislava 
Brussels 
Bucharest+ 
Budapest 
Dublin+ 
Frankfurt 
Kyiv 
London 
Moscow 
Prague 
Riyadh+ 
Warsaw 
 
ASIA 
Beijing 
Hong Kong 
Shanghai 
Tokyo 
 
+Independent  
network firm 

 

 

 

 

Contacts: 

CINCINNATI 

+1.513.361.1200 
Stephen D. Lerner, 
Chair, Bankruptcy & 
Restructuring 
Jeffrey A. Marks, 
Newsletter and Update 
Editor 
P. Casey Coston 
 
BEIJING 

+86.10.8529.6998 
James M. Zimmerman 
 
BRATISLAVA 

+421.2.5930.3411 
Kevin T. Connor 
 
BUDAPEST 

+36.1.428.7111 
Kevin T. Connor 
 
CLEVELAND 

+1.216.479.8500 
G. Christopher Meyer 

FRANKFURT 

+49.69.17392.400 
Andreas Fillmann 
Andreas Lehmann 
 
LONDON 

+44.20.7189.8000 
Andrew J. Knight 
Paul A. Lewis 
Stephen J. Nelson 
Andrew O. Visintin, 
Co-chair, International 
Financial Restructuring 
Carol M. Welu 
 
MOSCOW 

+7.495.258.5250 
Sergey A. Treshchev 
 
NEW YORK 

+1.212.872.9800 
Stephen D. Lerner 
Sandra E. Mayerson 
Robert A. Wolf 
Peter A. Zisser 

PHOENIX 

+1.602.528.4000 
Sean T. Cork 
Craig D. Hansen 
Jordan A. Kroop 
Timothy W. Moser 
Thomas J. Salerno,  
Co-chair, International 
Financial Restructuring 
 
PRAGUE 

+420.221.662.111 
Jeffrey A. McGehee 
 
RIO DE JANEIRO 

+55.21.2271.3300 
Carlos A. Derraik 
Timothy J. Smith 
 
SANTO DOMINGO 

+1.809.472.4900 
Pedro O. Gamundi 

SÃO PAULO 

+55.11.3046.4404 
Carlos A. Derraik 
 
SHANGHAI 

+86.21.6103.6300 
Daniel F. Roules 
 
WARSAW 

+48.22.395.55.00 
Kevin T. Connor 
 
WEST PALM BEACH 

+1.561.650.7200 
Tina M. Talarchyk 

Subscription Information 

Squire Sanders publishes on a number of other topics. To see a list of options and to sign 

up for a mailing, or to correct or update information, visit our subscription page. 

 
The contents of this newsletter are not intended to serve as legal advice related to individual situations or as legal 

opinions concerning such situations. Counsel should be consulted for legal planning and advice. 
 

©Squire, Sanders & Dempsey L.L.P., All Rights Reserved, 2009 

http://www.ssd.com/slerner/
http://www.ssd.com/jemarks/
http://www.ssd.com/ccoston/
http://www.ssd.com/jzimmerman/
http://www.ssd.com/kconnor/
http://www.ssd.com/kconnor/
http://www.ssd.com/cmeyer/
http://www.ssd.com/afillmann/
http://www.ssd.com/alehmann/
http://www.ssd.com/aknight/
http://www.ssd.com/plewis/
http://www.ssd.com/snelson/
http://www.ssd.com/avisintin/
http://www.ssd.com/cwelu/
http://www.ssd.com/streshchev/
http://www.ssd.com/slerner/
http://www.ssd.com/smayerson/
http://www.ssd.com/rwolf/
http://www.ssd.com/pzisser/
http://www.ssd.com/scork/
http://www.ssd.com/chansen/
http://www.ssd.com/jkroop/
http://www.ssd.com/tmoser/
http://www.ssd.com/tsalerno/
http://www.ssd.com/jmcgehee/
http://www.ssd.com/cderraik/
http://www.ssd.com/tismith/
http://www.ssd.com/pgamundi/
http://www.ssd.com/cderraik/
http://www.ssd.com/droules/
http://www.ssd.com/kconnor/
http://www.ssd.com/ttalarchyk/
http://subscribe.ssd.com/

