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The Projected Insolvency Law Reform 
  

On 23 February 2011, the Federal Government 
(Bundeskabinett) adopted the government draft 
(Regierungsentwurf) of an act (Entwurf eines Gesetzes 
zur weiteren Erleichterung der Sanierung von 
Unternehmen) that proposes material changes to the 
German Insolvency Act (Insolvenzordnung). The 
government's aim is to modify the economic terms for 
the restructuring of distressed companies . Topics 
include insolvency plan proceedings, creditor rights with 
regard to choosing the insolvency administrator, ways 
to encourage greater self-administration and the 
introduction of a pre-insolvency restructuring process.  

Streamlining Insolvency Plan Proceedings 

Insolvency plan proceedings, usually presented by the 
insolvency administrator and approved by the court, are 
rarely put into practice in Germany. According to the 
Insolvency Act’s current provisions, the consent of 
existing shareholders is required if their rights are 
affected in insolvency proceedings (e.g., debt-for-equity 
swaps or other corporate measures), which means 
without such consent being provided the rights of the 
nonconsenting shareholders remain unaffected, and 
efforts to recapitalize an insolvent company – in 
particular, expedient debt-for-equity swaps – are 
blocked. 

Having targeted this aspect, the proposed government 
act would eliminate the separation of insolvency law and 
corporate law, delete the requirement for additional 
shareholder consents and resolutions, and introduce 

 

 
 

Founded in 1890, Squire, Sanders & 
Dempsey has lawyers in 36 offices and 
16 countries around the world and now 
includes the nearly 500 lawyers from 
leading UK legal practice Hammonds. 
With one of the strongest integrated 
global platforms and our longstanding 
"one-firm firm" philosophy, Squire 
Sanders provides seamless legal counsel 
worldwide.  

Contacts: 

Andreas Fillmann 
+49.69.17392.423 

Andreas Lehmann 
+49.69.17392.420 

Jörg Uhlmann 
+49.69.17392.426 
  

Squire Sanders emphasizes quality, 
efficiency and alignment with client goals 
as core standards. Our Partnering for 
Worldwide Value® initiative is focused 
on continuously improving our service 
delivery to maximize the value of our 
services to clients. Squire Sanders 
wholeheartedly endorses the Association 
of Corporate Counsel’s Value 
Challenge® and encourages and 
manages development and 
implementation of processes and tools to 
continually improve staffing and pricing 
models, training and resource 
optimization, knowledge management 
and more.  

Page 1 of 5

20/05/2011http://view.ssdpublications.com/?j=fe5c1675726405757312&m=fef91d70726204&ls=fde...

www.ssd.com
http://view.ssdpublications.com/?j=fe5c1675726405757312&m=fef91d70726204&ls=fde


shareholders as a new class of constituents within 
insolvency plan proceedings (currently, only creditors 
are included). As with creditor groups, several 
shareholder groups may be established provided the 
groups have similar interests. The shareholders or 
shareholder groups will have voting rights to support or 
reject the proposed insolvency plan.  

According to the government draft, an insolvency plan 
would: 

l permit the debtor’s business to continue as a 
going concern;  
 

l facilitate the conversion of creditor claims into 
equity (debt-for-equity swap);  
 

l transfer shares to creditors; or  
 

l permit statutory capital to be reduced and 
subsequently increased by the issuance of new 
shares to absorb losses. 

In addition, the proposed reforms addressed in the 
government act would not allow potential resistance to 
these types of corporate actions by shareholders or the 
shareholder groups to hinder the insolvency plan. 
Corporate actions would take effect when the insolvency 
plan becomes legally binding. Ultimately, the 
government draft justifies limiting shareholder legal 
remedies in such cases by granting exclusive control to 
the insolvency judge for the entire length of insolvency 
plan proceedings. 

The draft reforms would streamline the implementation 
of an insolvency plan by requiring the insolvency court 
to review and reject an insolvency plan on the basis of 
obvious faults within two weeks, as well as requiring the 
various parties involved to review the plan within two 
weeks. 

Strengthening Creditors’ Influence 

Under the current Insolvency Act, a preliminary 
insolvency administrator is appointed by the insolvency 
court, and creditors have no right to be heard before 
the appointment has been made. At their first meeting, 
the creditors can reject the preliminary insolvency 
administrator and institute an administrator of their 
choice. However, creditors rarely replace the 
administrator at such a late stage because it would be 
time-consuming and costly.  

The proposed measure would give the insolvent 
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company’s creditors greater influence over the selection 
of the insolvency administrator. If certain conditions 
were met, the insolvency court would establish a 
preliminary creditors committee during preliminary 
proceedings. The creditors committee would have the 
right to be heard and to propose a specific insolvency 
administrator before the court makes its appointment. 
The insolvency court could reject a unanimous proposal 
by the creditors committee only if the suggested 
administrator is not qualified. 

Encouraging Greater Self-Administration 

In preliminary proceedings, the insolvent company’s 
management typically remains in place, but important 
decisions require the consent of the preliminary 
insolvency administrator. When insolvency proceedings 
commence, an administrator is appointed to replace the 
management and take control of all company affairs. It 
is uncommon for insolvency proceedings in Germany to 
be administered by the management. 

Insolvency courts have been reluctant to order self-
administration because under current law the court 
must be convinced that self-administration will not 
adversely affect creditors’ rights. Measures in the 
government draft would encourage self-administration 
by limiting the insolvency court’s scope to refuse to 
order self-administration. In addition, if the creditors 
committee supports the application for self-
administration, the court will order the insolvent 
company to become debtor-in-possession. The proposed 
reforms encourage self-administration because it is 
often more advantageous and efficient than standard 
insolvency proceedings. 

Introducing Pre-Insolvency Proceedings 

The government draft provides for the implementation 
of pre-insolvency restructuring proceedings in the 
timeframe between the initial petition for and the actual 
opening of proceedings. If a debtor files a petition to 
initiate insolvency proceedings on the grounds of the 
company’s impending illiquidity and over-indebtedness 
and applies for self-administration, the company has the 
opportunity to design its own recapitalization plan within 
a period of time that does not exceed three months 
under the supervision of the court and a court-
appointed trustee. During that time, the company will 
not be subject to enforcement measures by its 
creditors, allowing it to develop necessary measures to 
restructure its business and implement an insolvency 
plan on an expedited basis. According to the 
government draft, the insolvency court can withdraw its 
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decision if the company becomes illiquid or the 
proposed restructuring measures become unachievable.  

Developments 

On 15 April 2011, the Federal Council (Bundesrat) 
issued a statement in response to the government 
draft act (Stellungnahme des Bundesrates). In its 
statement, the Federal Council made several proposals 
to amend or modify the government draft. Some of the 
points addressed (43 in all) are editorial in nature, but 
others are material and relate in particular to the 
concentration of insolvency proceedings at specific 
courts and the introduction of a preliminary creditor 
assembly. 

However, on 21 April 2011, the Federal Government 
published its counter statement with respect to the 
Federal Council statement. In this detailed statement, 
the Federal Government contemplated sticking with its 
proposals to streamline the German insolvency 
procedures. In particular, the Federal Government 
declared that it will insist on the concentration of 
insolvency proceedings at specific insolvency courts, 
and it will require that proceedings be 
handled by appointed judges who have specific 
insolvency-related knowledge. The Federal Government 
may also require that a preliminary creditors committee 
include creditors of small and medium-sized companies. 

Further, the Federal Government does not accept the 
Federal Council’s proposed modifications to the 
insolvency plan procedures and views such proposals as 
unconstitutional. In addition, the Federal Government 
believes that at this stage there shouldn't be a specific 
regulation in respect of preferential rights for 
intellectual property as proposed by the Federal 
Council; however, the Federal Government did state 
that such a regulation should be undertaken in future 
legislation.  

On 4 May 2011, the Federal Government published a 
revised version of the government draft. The Federal 
Parliament (Bundestag) will hold the first hearing 
regarding the government draft on 27 May 2011. 

Ultimately, the Federal Government does not see any 
reason to postpone the proposed reforms, so they could 
be implemented 1 January 2012. 

For further information about the German Insolvency 
Act and its proposed reforms, please contact your 
principal Squire Sanders lawyer or one of the individuals 
listed in this Alert. 
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