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Insights from Winston & Strawn [Top]

MF Global Inc. made the headlines after filing for Chapter 11 protection at the end 
of October, in the biggest collapse of a financial firm since that of Lehman Brothers 
in 2008. 

On November 1, 2011, it was reported that the FBI is investigating the firm for 
possible diversion of customer funds. MF Global has not been a stranger to 
controversy over the past few years primarily due to its employees' actions. In May 
2011, it was reported that the Dutch financial authority had imposed administrative 
fines on MF Global UK Limited and one of its employees for violation of the 
prohibition on market manipulation, through the employee, who reportedly 
disseminated false and misleading information about a contemplated rights issue. 
This followed a fine of GBP 500,000 levied by the UK Financial Services Authority 
on a senior equity analyst at MF Global UK Limited for misleading information in 
April 2011.  

The economic down turn has led to an increase in the pace and scope of financial 
regulation across the globe. Even one "rogue" employee can potentially cost a firm 
its reputation and credibility, and with that its access to credit. Training and 
supervision of employees should therefore be a key consideration for firms. Our 
cross border financial services team in across the U.S., Europe, and Asia are well 
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placed to assist by providing you with up to date information on the changing 
regulatory environment across a variety of jurisdictions. 

 

In the News [Top]

l MF Global's Missing Money. 
As MF Global, Inc. declared bankruptcy on October 31st, the CFTC and SEC 
released a statement advising that MF Global had informed them of possible 
deficiencies in customer futures segregated accounts. CFTC-SEC Press Release. On 
November 1st, the Wall Street Journal reported that the FBI is investigating whether 
MF Global diverted customer funds. It is unknown whether the suspected diversion, 
of as much as $600 million, had been a recurring practice, or was an individual 
event prompted by the firm's deterioration. Diversion. See also Reuters (discussing 
possible criminal charges). On November 2nd, CME Group stated that "it appears 
that any transfer of such funds occurred following the completion of CME audit 
procedures respecting such funds and in violation of CFTC Regulations and CME 
rules. CME completed its on-site review last week. At that time, the results of our 
review indicated that MF Global was in compliance with its segregation 
requirements. It now appears that the firm made subsequent transfers of customer 
segregated funds in a manner that may have been designed to avoid detection..." 
CME Group Press Release. On November 3rd, Bloomberg reported the U.S. 
Bankruptcy Trustee has requested court permission to subpoena MF Global's 
directors and officers as part of the Trustee's inquiry into whether any fraud led to 
the bankruptcy. Discovery Request. Business Week reported that the CFTC has 
subpoenaed MF Global's auditor, PricewaterhouseCoopers, regarding MF Global's 
customer account segregation practices. Subpoena. On November 4th, MF Global 
announced the resignation of Jon Corzine whom many hold responsible for the 
firm's demise. Corzine will not take any severance payments. MF Global Press 
Release.  

l Regulatory Reaction or Overreaction? 

On November 3rd, TheStreet published an op-ed asking whether regulators 
overreacted to MF Global's foreign debt exposure, suggesting that a regulatory 
overreaction actually caused the firm's collapse. Overreaction. Business Week 
summarized the SEC's and the Financial Industry Regulatory Authority's oversight 
of MF Global, noting that the regulators started asking questions as early as March. 
Questions. See also Reuters. On November 3rd, the New York Times' DealBook 
summarized MF Global's attempts to rebuff the regulators. Response. Separately, 
the New York Times reported that in the wake of MF Global's collapse, some are 
calling for greater coordination among the regulators who oversee broker-dealers. 
Coordinated Oversight.  

l GAO Issues Report on the New York Fed's Response to AIG. 
On October 31st, the Government Accountability Office released its September 30, 
2011, report on the Federal Reserve System's assistance to American International 
Group, Inc. The Federal Reserve Board approved the Federal Reserve Bank of New 
York's ("FRBNY") assistance to AIG with an expectation that concessions would be 
negotiated with AIG's counterparties. However, FRBNY made varying attempts to 
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obtain these discounts and its subsequent explanations have been inconsistent. See 
also Summary. On November 1st, the Treasury Department announced that it had 
received an additional repayment from AIG of $972 million. The U.S. Government's 
remaining outstanding investment in AIG through the Treasury Department, 
including common and preferred interests, is $50 billion. In addition, the Federal 
Reserve Bank of New York has loans to Maiden Lane II and III of $17.5 billion, 
including principal and accrued interest outstanding. These FRBNY loans are 
collateralized by assets with a current value of approximately $30.7 billion. 
Treasury Department Press Release.  

l State Court Dismisses Auction Rate Securities Case against Schwab.  
On October 31st, Reuters reported that a New York state court judge has dismissed 
the New York Attorney General's lawsuit against Charles Schwab Corp., which 
alleged that the brokerage made fraudulent statements when marketing auction rate 
securities. The court found that the alleged misrepresentations were true when made. 
Dismissal. 

l Volcker Rule Alternative. 
On October 28th, the New York Times' DealBook offered two University of 
Minnesota Law School professors' alternative solution to the rules proposed to 
implement the Volcker rule. In lieu of the 298-page proposal released by the FDIC, 
Federal Reserve Board, OCC, and SEC, the professors suggest requiring the senior 
executives who make the trading decisions, and profit by them, personally guarantee 
an insured institution's debt. Alternatives.  

 

Congressional Developments [Top]

l House Passes Bills Aimed at Small Business Capital Formation. 
On November 3rd, the House passed H.R. 2940, the Access to Capital for Job 
Creators Act. The Act will remove the prohibition against general solicitation or 
general advertising for private offerings of securities if all purchasers of the 
securities are accredited investors. The House also passed H.R. 2930, the 
Entrepreneur Access to Capital Act, which will require issuers seeking 
crowdfunding to notify the SEC, who will in turn notify the relevant state regulators, 
of new offerings. Registration of the offering would not be required. On November 
2nd, the House passed H.R. 2167, the Private Company Flexibility and Growth Act, 
which will increase the total assets threshold from $1 million to $10 million, and the 
class of equity security holders of record threshold from 500-750 to 1,000 persons, 
before companies would be required to register with the SEC. The House also 
passed H.R. 1965, which will, among other things, makes it easier for a bank to 
remain private, and make crowdfunding easier.  

l Senators Want Standardized Disclosure Form for Checking Accounts. 
On November 3rd, the Los Angeles Times reported that Senators Dick Durbin and 
Jack Reed are asking banks to adopt a standardized, one-page disclosure for 
checking accounts. The Senators also asked Raj Date, the head of the Consumer 
Financial Protection Bureau to require banks to do so. Disclosure Form. 

l Transaction Tax Proposed. 
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On November 2nd, Senator Tom Harkin and Congressman Peter DeFazio 
introduced legislation that would institute a financial transactions tax on certain 
trading activities undertaken by banking and financial firms. The bill would place a 
tax of three basis points on most non-consumer financial trading including stocks, 
bonds and other debts, except for initial offerings. The tax would also cover all 
derivative contracts, options, puts, forward contracts, and swaps. The measure 
excludes debt that has an original term of less than 100 days. Harkin Press Release. 
See also Bloomberg. 

 

Banking Agency Developments [Top]

l Procedures for Appealing Agency Decisions Revised to Include Thrifts. 
On November 1st, the OCC issued new procedures for appealing agency decisions 
and actions to include federal savings associations, as required by the Dodd-Frank 
Act. The revised procedures replace Banking Bulletin 2002-9, dated February 25, 
2002, and repeals Office of Thrift Supervision Thrift Bulletin 68b, dated July 10, 
2008. By revising the appeals procedure to include federal savings associations, a 
uniform appeals process will apply to national banks, federal branches and agencies, 
and federal savings associations. OCC Bulletin. 

l Mortgage Lenders Begin Foreclosure Reviews. 
On November 1st, the OCC announced that the independent foreclosure review 
required under the agency's enforcement actions taken in April 2011 has begun. 
Under the enforcement actions taken in April by the OCC, the Federal Reserve 
Board, and the Office of Thrift Supervision, 14 large mortgage servicers were 
required to correct deficiencies in their servicing and foreclosure processes and to 
engage independent firms to review foreclosure actions that occurred in 2009 and 
2010. Independent consultants are charged with evaluating whether borrowers 
suffered financial injury through errors, misrepresentations, or other deficiencies in 
foreclosure practices and determining appropriate remediation for those customers. 
Where a borrower suffered financial injury as a result of such practices, the consent 
orders require remediation to be provided. OCC Press Release. See also Federal 
Reserve Board Press Release. 

l Federal Reserve Board Approves Fee Schedule for Federal Reserve 
Banks' Priced Services. 
On October 31st, the Federal Reserve Board announced the approval of fee 
schedules, effective January 3, 2012, for payment services the Federal Reserve 
Banks provide to depository institutions (priced services). The Board also approved 
maintaining the current earnings credit rate on clearing balances. Federal Reserve 
Board Press Release. 

 

Treasury Department Developments [Top]

l FinCEN Proposes Anti-Money Laundering Rules for GSEs. 
On November 3rd, the Financial Crimes Enforcement Network ("FinCEN") 
published for comment proposed regulations that would require government-
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sponsored enterprises ("GSEs") Fannie Mae, Freddie Mac and the Federal Home 
Loan Banks to develop anti-money laundering programs and file suspicious activity 
reports ("SARs") with FinCEN. The proposed regulations would require that the 
GSEs file SARs directly with FinCEN, which will help streamline the reporting 
process, provide law enforcement with quicker access to data about potential fraud, 
and result in the reporting of a wider range of suspected financial crimes. FinCEN 
Press Release. 

l Members of the Treasury Department's Federal Insurance Office are 
Named. 
On November 2nd, the Treasury Department announced the appointment of 15 
individuals to serve as members of the Federal Advisory Committee on Insurance. 
The Committee will provide advice to the Treasury Department's Federal Insurance 
Office, which was established as part of the Dodd-Frank Act. Treasury Department 
Press Release. 

l FinCEN Provides Information on Prepaid Access Final Rule. 
The Financial Crimes Enforcement Network ("FinCEN") will hold an informational 
webinar on November 9, 2011, from 3:00 to 4:00 p.m. EST that will highlight the 
new regulatory requirements of the Prepaid Access Final Rule, its intent and 
purpose, and the regulatory expectations. FinCEN Press Release. FinCEN also 
published a set of frequently asked questions, and their answers, regarding prepaid 
access. Q&A. 

l Notice Regarding How to Correct or Amend Paper Bank Secrecy Act 
Forms. 
On October 31st, the Financial Crimes Enforcement Network advised that due to 
business process changes resulting from FinCEN's BSA IT Modernization, paper 
form instructions that pertain to filing corrections or amendments have changed. It 
then explained how to correct or amend paper BSA forms. FinCEN Notice. 

 

Joint CFTC-SEC Actions [Top]

l CFTC Joins SEC in Approving New Private Fund Reporting Rule. 
On October 31st, the CFTC approved a final rule requiring certain advisors to 
private funds that are dually registered with the CFTC and the SEC to report 
information to the SEC for use by the Financial Stability Oversight Council 
("FSOC") in monitoring risks to the U.S. financial system. The SEC approved the 
joint rule on October 26, 2011. The final rule, which implements Sections 404 and 
406 of the Dodd-Frank Act, requires SEC-registered investment advisers and dually 
registered CFTC registrants with at least $150 million in private fund assets under 
management to periodically file a new reporting form (Form PF). The information 
reported on Form PF will remain confidential. The rules call for a two-stage phase-
in period for compliance with Form PF filing requirements. Most private fund 
advisers will be required to begin filing Form PF following the end of their first 
fiscal year or fiscal quarter, as applicable, to end on or after December 15, 2012. 
Others must begin filing Form PF following the end of their first fiscal year or fiscal 
quarter, as applicable, to end on or after June 15, 2012. See CFTC Press Release; 
SEC Press Release. 
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Commodity Futures Trading Commission [Top]

l Chairman Gensler Testifies before Senate Subcommittee. 
On November 3rd, CFTC Chairman Gary Gensler testified that CFTC staff is 
working on a release concerning a principles-based testing and supervision regime 
designed to ensure that electronic trading systems are tested and supervised by 
trained personnel and that appropriate risk controls are in place. The release would 
seek comment concerning proposals designed to ensure that those who provide 
market access to customers establish, implement, and enforce rules and procedures 
to mitigate some of the risks of high-frequency trading. Gensler Testimony. 

l Chairman Gensler's Ties to Jon Corzine. 
On November 3rd, Business Week reported on the ties between CFTC Chairman 
Gary Gensler and the former head of MF Global, Jon Corzine. The CFTC was the 
primary regulator of MF Global and is taking a prominent role in investigating 
apparent shortfalls in the firm's customer accounts. Some are calling upon Gensler 
to recuse himself from the agency's investigation of the now defunct futures 
commission merchant and broker-dealer. Ties. 

l Eris Exchange Designated as Contract Market. 
On October 31st, the CFTC announced it has approved the application of Eris 
Exchange, LLC for designation as a contract market. Eris will list for trading 
interest rate swap futures contracts. Clearing services for Eris will be provided by 
CME Clearing House. Regulatory services for Eris will be performed by the 
National Futures Association. CFTC Press Release. 

 

Securities and Exchange Commission [Top]

l Agenda and Panelists for Financial Reporting Series Roundtable. 
The SEC has published the agenda and panelists for the November 8, 2011 
roundtable of the Financial Reporting Series. SEC Press Release. 

l Possible Insider Trading in MF Global Issued Bonds. 
On November 3rd, Bloomberg reported the SEC is investigating possible insider 
trading in convertible bonds issued by MF Global Holdings Ltd. prior to the 
bankruptcy filing. Insider Trading.  

l Division of Investment Management Director Addresses ALI-ABA 
Conference on Life Insurance Products. 
On November 3rd, Eileen Rominger, SEC Director, Division of Investment 
Management, noted that SEC staff may ask issuers of variable annuities to provide 
investors with summary prospectuses. She notes that insurers may change contract 
features over time and that evolving contracts is one of the issues complicating the 
summary prospectus initiative for variable annuities. She believes that as a general 
matter, an investor is best served by receiving only that information that is relevant 
to the investment he or she is considering. Rominger also discussed living benefit 
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options, and the disclosure issues raised by those benefits, and account allocations. 
Rominger Remarks.  

l Advisory Committee on Small and Emerging Companies. 
On November 2nd, CFO.com summarized the discussion at the first meeting of the 
SEC's Advisory Committee on Small and Emerging Companies. Discussion.  

l Multiple Representation and Conflicts of Interest. 
On October 28th, Business Week summarized the remarks of SEC Enforcement 
Division Director Robert Khuzami at a recent conference. Khuzami reminded 
defense lawyers of the conflicts of interest they face when representing both a 
company and that company's employees. Conflicts.  

 

Exchanges and Self Regulatory Organizations [Top]

Chicago Mercantile Exchange 
l CME Approved to Clear Additional CDS. 

On October 28th, the SEC approved the Chicago Mercantile Exchange's proposed 
expansion of its ability to clear credit default swap ("CDS") contracts referencing 
broad-based securities indices by permitting CME to clear CDS contracts 
referencing the Markit CDX North American High Yield Index Series 11, 12, 13, 
14, 15, 16 and 17, in each case solely with respect to contracts referencing the 
applicable index with an original tenor of five years. SEC Release No. 34-65655. 

EDGX Exchange 

l SEC Designates Longer Period to Address Market Maker Proposal. 
On October 31st, the SEC extended to December 15, 2011, the date by which it will 
either approve or disapprove or institute proceedings regarding EDGX Exchange's 
proposal regarding the registration and obligations of Market Makers. SEC Release 
No. 34-65660. 

Financial Industry Regulatory Authority 
l 2012 Renewals. 

On November 2nd, FINRA advised that the 2012 renewal program will begin on 
November 14, 2011, when FINRA makes the online Preliminary Renewal 
Statements available to all firms on Web CRD/IARD. It also listed important dates 
in the renewal process. FINRA Regulatory Notice 11-51. 

l SEC Approves Amendments to FINRA Rule 9251 Regarding Discovery. 
On November 2nd, FINRA advised that the SEC has approved an amendment to 
FINRA Rule 9251 (Inspection and Copying of Documents in Possession of Staff) 
that explicitly protects from discovery during FINRA proceedings those documents 
that federal law prohibits FINRA from disclosing. The amended rule is effective 
December 2, 2011. FINRA Regulatory Notice 11-50. 

l FINRA Amends Proposal Regarding Member Communications with the 
Public; SEC Designates Longer Period to Address Proposal. 
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On November 1st, the SEC provided notice of FINRA's filing of an amendment to 
its proposal regarding the adoption of new rules and interpretive materials 
concerning members' communications with the public. The proposed rule change 
would create a new FINRA Rule 2210 that would encompass, subject to certain 
changes, the provisions of current NASD Rules 2210 and 2211, NASD Interpretive 
Materials 2210-1 and 2210-4, and the provisions of Incorporated NYSE Rule 472 
that do not pertain to research analysts and research reports. Each of the other 
Interpretive Materials that follow NASD Rule 2210 would receive its own FINRA 
rule number and would adopt the same communication categories used in FINRA 
Rule 2210. Proposed FINRA Rule 2210 would replace the current six 
communication categories with three new categories: institutional communication, 
retail communication, and correspondence, and would prescribe approval, review, 
record-keeping, filing and content requirements to such communications. The 
Commission further advised that it is instituting proceedings to determine whether 
to approve or disapprove the proposed rule change, as amended. It makes clear that 
the institution of proceedings does not indicate that it has already reached a 
conclusion regarding the proposal. Comments, including responses to the SEC's 
specific questions, should be submitted within 30 days after publication in the 
Federal Register, which is expected during the week of November 7. SEC Release 
No. 34-65663. 

l FINRA Introduces Entitlement User Account Certification. 
On October 28th, FINRA announced the introduction of a mandatory annual online 
certification process for the FINRA Entitlement Program. Super Account 
Administrators ("SAAs") for organizations with more than one user must certify that 
users are entitled only to those applications and privileges necessary to perform their 
job responsibilities. During the fourth quarter of each year, beginning this year, 
FINRA will designate a 30-day period during which SAAs must review their 
organizations' user accounts and complete the certification. FINRA Information 
Memo. 

l Telemarketing Rule Proposed for Adoption in Consolidated Rulebook. 
On October 27th, the SEC provided notice of the Financial Industry Regulatory 
Authority's filing of a proposal to adopt FINRA Rule 3230 (Telemarketing) in the 
FINRA Consolidated Rulebook. Comments should be submitted on or before 
November 23, 2011. SEC Release No. 34-65645. 

International Swaps and Derivatives Association 
l Greek Sovereign Debt. 

On October 31st, the International Swaps and Derivatives Association issued 
updated information concerning the Eurozone proposal for Greek sovereign debt 
and the resolution of credit events. Greek Sovereign Debt. 

Municipal Securities Rulemaking Board 
l MSRB to Make Real-Time Credit Ratings Available. 

On October 31st, Reuters reported the Municipal Securities Rulemaking Board will 
make real-time credit rating information available by the end of the year. However, 
only one credit rater has confirmed its involvement in the project. Credit Ratings. 

l MSRB Proposes Changes to Compliance Examination and 
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Recordkeeping Requirements. 
On October 26th, the SEC provided notice of the Municipal Securities Rulemaking 
Board's filing of a proposed rule change amending Rule G-16, on periodic 
compliance examination, in order to permit the examination of brokers, dealers, and 
municipal securities dealers that are members of the Financial Industry Regulatory 
Authority at least once each four calendar years, rather than at least once each two 
calendar years as currently prescribed by Rule G-16. Further, the MSRB proposed a 
rule change consisting of amendments to Rule G-9, on preservation of records, 
which would require dealers to retain certain records for four years, rather than three 
years as currently prescribed by Rule G-9. Comments should be submitted on or 
before November 22, 2011. SEC Release No. 34-65631. 

NASDAQ OMX PHLX 

l Rule Regarding the Transfer of Accounts is Proposed. 
On November 2nd, the SEC provided notice of NASDAQ OMX PHLX's filing of a 
proposal adopting new Exchange Rule 912 entitled "Transfer of Accounts." The 
purpose of the proposed rule change is to codify the Exchange's current policy with 
respect to the transfer of accounts. Comments should be submitted within 21 days 
after publication in the Federal Register, which is expected during the week of 
November 7. SEC Release No. 34-65667. 

l Rule Regarding the Transfer of Option Positions is Proposed. 
On November 2nd, the SEC provided notice of NASDAQ OMX PHLX's filing of a 
proposal adopting new Exchange Rule 1058 entitled "Transfer of Positions" to 
provide a process by which members and member organizations may transfer option 
positions in limited circumstances. Specifically, the Exchange would permit off-the-
floor transfers of options listed on the books of member or member organization 
only if such transfer involves one or more of the following events: (i) the dissolution 
of a joint account in which the remaining member or member organization assumes 
the positions of the joint account; (ii) the dissolution of a corporation or partnership 
in which a former nominee of that corporation or partnership assumes the positions; 
(iii) positions transferred as part of a member or member organization's capital 
contribution to a new joint account, partnership, or corporation; (iv) the donation of 
positions to a not-for-profit corporation; (v) the transfer of positions to a minor 
under the Uniform Gifts to Minors Act; (vi) a merger or acquisition resulting in a 
continuity of ownership or management; or (vii) consolidation of accounts within a 
member or member organization. Comments should be submitted within 21 days 
after publication in the Federal Register, which is expected during the week of 
November 7. SEC Release No. 34-65666.  

l Amendments Regarding Registered Options Traders are Approved. 
On October 27th, the SEC approved NASDAQ OMX PHLX's proposed 
amendments regarding the quarterly trading requirements applicable to Registered 
Options Traders. Commentary .01 is amended to adopt a new quarterly requirement 
such that an ROT (other than an RSQT or a Remote Specialist) is required to trade 
1,000 contracts and 300 transactions on the Exchange each quarter. Transactions 
executed in the trading crowd where the contra-side is an ROT would not be 
included. The new trading requirement can be fulfilled with trades and contracts that 
are not in assigned options and not executed in person. In addition, the Exchange is 
amending the in person trading requirement in Commentary .01 in two ways. First, 
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the amendment excludes transactions executed in the trading crowd where the 
contra-side is an ROT from the existing in person trading requirement. Second, the 
amendment permits non-SQT ROTs to use orders entered in person to meet the in 
person trading requirement. SEC Release No. 34-65644. 

NASDAQ Stock Market 
l SEC Designates Longer Period to Address Proposed Complementary 

Services. 
On October 28th, the SEC extended to December 15, 2011, the date by which it will 
either approve or disapprove or institute proceedings regarding the NASDAQ Stock 
Market's proposal to describe complimentary services that are offered to certain new 
listings on NASDAQ's Global and Global Select Markets. SEC Release No. 34-
65653. 

National Futures Association 
l Guidance for CPOs with Pool Funds Held at MF Global, Inc. 

On November 1st, the National Futures Association, in consultation with the CFTC, 
published guidance on disclosures that CPO Members with pool funds held at MF 
Global must make to their participants. NFA Notice I-11-18. 

l Effective Date of Amendments to NFA Financial Requirements. 
On October 31st, the National Futures Association advised that amendments to NFA 
Financial Requirements Section 13 and the related Interpretive Notice entitled 
"Forex Transactions" will become effective on January 2, 2012. The amendments to 
Financial Requirements Section 13 requires an FDM to file daily electronic reports 
with NFA that show the firm's liabilities to customers and any other financial or 
operational information required by NFA. The amendments to NFA's Interpretive 
Notice entitled "Forex Transactions" specify the other financial and operational 
information currently required by NFA. The first monthly operational report and 
first quarterly updated performance disclosure report will be due on January 17, 
2012. NFA Notice I-11-17. 

l NFA Advises of Effective Dates for Forex Requirements. 
On October 31st, the National Futures Association advised members about recent 
amendments made to NFA's requirements governing the retail forex activities of 
Members. Amendments to NFA's Interpretive Notice entitled "Compliance Rule 2-
36(e): Supervision and Use of Electronic Trading Systems" and NFA Compliance 
Rule 2-40 and the related Interpretive Notice entitled "NFA Compliance Rule 2-40: 
Procedures for the Assignment and Liquidation of Forex Positions; Cessation of 
Customer Business" will become effective on November 15, 2011. NFA Notice I-
11-16. 

Options Clearing Corporation 

l Auction may be Used to Liquidate Defaulting Member's Accounts. 
On October 28th, the SEC approved the Options Clearing Corporation's proposed 
use of an auction process as one of the means to liquidate a defaulting clearing 
member's accounts. SEC Release No. 34-65654. 

l Fitness Standards Approved. 
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On October 27th, the SEC approved the Options Clearing Corporation's proposed 
adoption of fitness standards for directors, clearing members, and others. SEC 
Release No. 34-65648. 

 

Judicial Opinions [Top]

l Class Action Settlement Did Not Bar Class Member's Other Claims. 
On November 3rd, the Second Circuit addressed the effect of a class-action 
settlement on an individual class member's preexisting right to a FINRA arbitration 
of certain claims. Because the class member's suitability claims were preserved in a 
carve-out present in the settlement agreement, and because the class member asserts 
other claims outside of the settlement and release, the class member is allowed to 
individually arbitrate those claims. Ameriprise Financial Services, Inc. v. Beland.  

l Proxy Vote on Proposed Merger Can Occur. 
On November 2nd, the Southern District of New York denied a shareholder's 
motion for a temporary restraining order to enjoin a special shareholder vote on a 
proposed merger. Second Circuit precedent exempts foreign private issuers from the 
Exchange Act's proxy rules. Nasdaq rules also permit foreign private issuers to use 
home country practices with respect to proxy timing. Since the majority shareholder 
supported the merger, assuring its completion, the challenged proxy is not an 
essential link to the transaction and plaintiff cannot show that the alleged 
misstatements cause her injury. Litwin v. OceanFreight, Inc. 

l No Private Right of Action Exists under HAMP. 
On October 31st, the Eleventh Circuit held that the Home Affordable Mortgage 
Program does not create a private right of action. Nelson v. Bank of America, N.A. 
(Unpublished).  

 

Rules Effective Dates [Top]

l Technical Amendment to Delegation of Authority to the Director of the 
Division of Trading and Markets - Effective 11/2/2011. 
The Securities and Exchange Commission is making a technical amendment to the 
rule that delegates authority to the Director of the Division of Trading and Markets 
to grant exemptions upon specified terms, conditions, and periods to persons subject 
to Rule 17f-2 under the Securities Exchange Act of 1934. 76 FR 67597. 

 

Winston & Strawn Speaking Engagements and 
Publications

[Top]

l Adkins to Speak at ACC-SF's November Program.  
Winston & Strawn litigation partner Robb Adkins, based in the firm's San Francisco 
office, will be speaking at the Association of Corporate Counsel - San Francisco 
Bay Area's (ACC-SF) November program, to be held November 8-9, in Palo Alto 
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and San Francisco, respectively. Event. 

l Adkins to Discuss Fraud and Money Laundering in Banking & Finance. 
Litigation partner Robb Adkins, based in Winston & Strawn's San Francisco and 
Los Angeles offices, will present "Fraud and Money Laundering in Banking & 
Finance" as part of the Knowledge Congress Webcast Series on December 6, 2011. 
Event. 

 
Follow us on Twitter twitter.com/winstonlaw 
Text WSTopics to 21534 from your mobile phone to receive a message with a video about Winston & Strawn LLP. Includes 
link that functions only if your phone has internet access. Msg & Data rates may apply. Text STOP to 21534 to stop (conf. Msg 
will be sent) or email us. Text HELP to 21534 for help. 

l Contact Us. 
If you have any questions about the information in this Update, or about any 
financial services matters generally, please click here to see a list of Winston & 
Strawn professionals. 
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Publications" ©2011 Winston & Strawn LLP. Distributed by Winston & Strawn LLP. No reproduction or redistribution 
without written permission of Knowledge Mosaic Inc. and Winston & Strawn LLP. Receipt of this information does not 
create an attorney-client relationship. 
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