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An Update on Raising Capital for a Small 
Business: The JOBS Act 

by: Magdalena M. Kadziolka, Esq. 

In a somewhat rare display of bipartisanship, the Senate passed legislation 

this week to help startup companies raise capital by reducing certain 

federal regulations. The measure passed in the House two weeks ago. 

Within the legislation, the JOBS (Jumpstart Our Business Startups) Act, 

there are several bills aimed to remove SEC regulations in order to improve 

small businesses’ ability to raise capital. There has been some disagreement 

concerning the issue of investor protection, but it seems the measures have 

proceeded without much dissent thus far. 

Here is an overview of the provisions: 

1.         “Emerging Growth Companies” – Smaller Companies 

Going Public 

Title I is aimed at reducing the costs of going public by allowing smaller 

companies to go public sooner by phasing in certain regulations over time. 

Issuers who take advantage of this provision are called “Emerging Growth 

Companies” or EGCs. EGCs can phase in the regulations over a five year 

period, once they exceed over $1 billion in gross revenue, once they issue 

over $1 billion in non-convertible debt within a three year period or once 

they become large accelerated filers. Although the provision seems to 

reduce certain filing requirements while still requiring certain financial 

disclosures for investor protection, it’s unclear how many small companies 

will really benefit from these provisions.  Smaller companies will likely 

benefit more from the other proposed provisions, as not every smaller 
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company can or will choose to go public. However, this provision does help 

ease the financial burden of reporting requirements on those smaller 

companies that do choose to go public by allowing them to ease into the full 

requirements. 

2.         Advertising and Soliciting 

Title II revises the ban on solicitation under Regulation D to allow small 

companies utilizing Regulation D to advertise or solicit investors to obtain 

capital. Buyers of the securities must still meet the standard qualifications- 

it is merely solicitation and advertisement that would now be opened up to 

other investors. This provision should be very beneficial for small 

companies – the ability to expand advertisements and solicitation to cover 

a broader range of investors should result in more qualified investors 

taking part in their offerings. 

3.         Crowdfunding 

Title III expands small companies’ ability to raise capital from groups of 

non-accredited investors.  It allows companies to pool up to $1 million 

within 12 months from investors without registering with the SEC or up to 

$2 million if the company provides investors with audited financial 

statements. Individual contributions are limited to $10,000 or 10 percent 

of the investor’s annual income, whichever is less, within a 12 month 

period. This is great news for small companies as it opens up another 

means of raising capital that was previously unavailable and they can now 

use the Internet to raise capital form a large number of smaller investors, 

rather than relying solely on qualified investors. Although some have 

advocated for even more permissive crowdfunding rules, this provision is a 

significant step toward helping small companies raise capital. 
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4.         Small Company Capital Formation 

Title IV increases the threshold for SEC registration exemptions from $5 

million to $50 million worth of securities sold within a 12-month 

period. This provision, too, should make it easier for small companies to go 

public by raising the threshold at which they’ll be subject to the costs of 

registration compliance. 

5.         Private Company Flexibility and Growth 

Title V increases the number of shareholders a company can have (to 1,000 

from 500) before being forced to register as a public company. The previous 

restriction had been in place since 1964, and was obviously outdated. 

Although it’s hard to imagine that small companies would have more than 

500 shareholders, this provision should certainly aid those that are close to 

that threshold or those that have the potential to exceed it. 

6.         Capital Expansion 

This provision increases the number of shareholders who can invest in a 

community bank from 500 to 2,000. Theoretically, this should help banks 

“better deploy their capital to make loans and create jobs.” 

If you’re a small business owner, some of these provisions could certainly 

help you raise capital for your business, especially those provisions 

concerning crowdfunding and advertising and soliciting. It’s still important 

to make sure that all other SEC regulations are followed when raising 

capital – it is a complicated task that isn’t as simple as deciding to run an 

advertisement. Small business owners should keep updated on when the 

provisions are enacted and when they become effective, and should 
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certainly contact a competent attorney to determine how they can take 

advantage of the JOBS Act. 

 


