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January 17, 2011 

 

 

 

Deputy Commissioner Martin G. Karopkin 

Deputy Commissioner of Trials 

Police Department City of New York  

One Police Plaza, Room 1402 

New York, New York 10038  

 

Re:       Department Advocate’s Office 

Serial Number: 86289/10, Police 

Department City of New York v. Police 

Officer India Archie Tax Registry No.: 

915243 

 

Dear Deputy Commissioner Karopkin:  

 

In accordance with RCNY Title 38, § 15-03 (g), we respectfully request to be heard on 

our Motion to Dismiss.  The threshold issue presented is whether the Department can establish a 

prima facie case against Police Officer India Archie regarding “Use of Force.”  In accordance 

with Graham v. Connor, 490 U.S. 386, 109 S. Ct. 1865 (1989), and the Use of Force Continuum, 

Police Officer India Archie force was “reasonable.”   

 

In sum and substance, the Department claims Police Officer Archie violated Patrol Guide 

Procedure No.: 203-11, USE OF FORCE, by essentially creating a scenario where the use of 

deadly physical force became necessary.  The problem is that analysis is inconsistent with 

Graham as well as the Use of Force Continuum, the RAND Study: Evaluation of the New York 

City Police Department Firearm Training and Firearm-Discharge Review Process (2008) and 

Report of the Pepper Spray Committee Civilian Complaint Review Board (October 2000).   

 

The Department cannot point to any objective evidence that Police Officer Archie created 

a scenario where the use of deadly physical force became necessary.  Secondly, the Department 

cannot support its proposition that obligated Police Officer Archie to retreat (that standard is 

applied to the general public under Penal Law Article 35)(Exhibit A) from a person posing an 

imminent threat of death or serious physical injury.  Thirdly, the Department’s argument that OC 

or pepper spray could have been used is inconsistent with the Use of Force Continuum as trained 

by the Firearms and Tactics Section which OC is to be used for threatened or potential physical 

assault that is likely to cause physical injury.  
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In fact Early January 2007, Police Commissioner Raymond W. Kelly asked the RAND 

Corporation to undertake an “objective, comprehensive assessment of the New York City Police 

Department’s firearms training and firearms discharge review process.”  The RAND Corporation 

made some of the following observations that apply to this case and are fatal to the Department’s 

propositions (Exhibit B): 

 

“We recognize that officers will approach similar situations in different ways and that 

there is no single test to determine correctness of an officer’s decision to use deadly force.  The 

legal standard set by the U.S. Supreme Court in the case of Graham v. Connor is 

“reasonableness” (490 U.S. 386, 109 S. Ct. 1865, May 15, 1989).” RAND Pgs. Executive 

Summary xiv, 10-11 See also Saucier v. Katz, 533 U.S. 194, 205 (2001)(The “reasonable” of a 

particular use of force must be judged from the perspective of a reasonable officer on the scene, 

rather than with the 20/20 vision of hindsight); Crowell v. Kirkpatrick, CV 09-4100, 2d Cir. 

November 15, 2010); and Tracy v. Freshwater, CV 08-1769, 2 Cir. October 14, 2010). (Exhibits 

C, D, E and F)    

 

“We also found that reports (Firearms Discharge Review Board Investigation 

Reports) do not always adhere to the formats specified in NYPD regulations.  Neither the NYPD 

patrol guide (NYPD, 2005) nor the investigation manual (NYPD, 2004) specifies a detailed 

format for the final report.  The largest part of a final report is generally a summary of interviews 

with the officers who discharged their weapons.  In general, final reports are long on facts and 

relatively short on analysis.  Final reports frequently lack a synthesis of the information 

presented and seldom discuss conflicting information or attempt to reconcile evidence presented 

in the initial report with information presented in the final report.” RAND pgs. Executive 

Summary xix,-xxi, 41-46 (Exhibit G)   

 

Table 2.1 Escalating Scale of Force, Threatened or potential physical assault that is likely 

to cause physical injury, use oleoresin capsicum (hereinafter referred to as OC) or pepper 

spray (less-than-lethal weapon) 

Table 2.1 Escalating Scale of Force, Threat or potential of lethal assault, draw or display 

firearm 

Table 2.1 Escalating Scale of Force, Imminent threat of death or serious physical injury, 

use deadly force, usually the firearm 

 

Source: NYPD Police Academy 2007, RAND p. 9 (Exhibit H) 

 

“A police officer shall not use deadly physical force against another person unless the 

officer has probable cause to believe that he or she must protect self or another person 

present from imminent death or serious physical injury.” 

 

Source: NYPD Use of Force Policy 2004, RAND p. 12 (Exhibit I)  

 

“In fact, our review of NYPD firearm-discharge cases from 2004 through 2006 showed 

several incidents in which an officer ended up in a hand-to-hand confrontation with a suspect and 
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either the officer lost his or her weapon or the weapon discharged during the struggle, 

endangering the officers and suspects.”  RAND p. 59 (Exhibit J)    

 

“Although one manufacturer of OC spray claims an effectiveness rate of 98 percent, a 

1999 survey by the NYPD found an effectiveness rate of 84 percent (Greinsky, Holland, and 

Martin, 2000, p.9).  Questions have arisen as to the safety in using OC, both to the target person 

and to the officer who employs it.” RAND p. 62 (Exhibit K) 

 

Additionally, the most comprehensive study by the Civilian Complaint Review Board 

(hereinafter referred to as the CCRB) regarding the use of pepper spray within the Police 

Department City of New York (hereinafter referred to as the NYPD) is inconsistent with the 

Department’s proposition. (Exhibit L)     

 

In its findings, the CCRB concluded that with regard to Emotionally Disturbed Persons 

(hereinafter referred to as an EDP), there was (And I argue still is) insufficient objective 

scientific evidence to conclude whether or not pepper spray is effective when used against them.  

Further, the CCRB recommended to the NYPD to restrict the use of pepper spray against EDP'S 

where possible.  Additionally, during training the NYPD should highlight to its officers that 

pepper spray might not work against EDP'S and might in some cases exacerbate the difficulties 

in controlling such persons.  Furthermore, the Patrol Guide and officer training should be 

modified to underscore the possibility of the ineffectiveness of using pepper spray against 

EDP'S. CCRB pgs. 16-17 (Exhibit M)    

 

 Therefore, while the Department’s propositions are intellectually interesting, they are of 

no legal consequence with respect to the law and Department policy.  We are respectfully 

requesting that the Department Advocate’s Office either voluntarily withdraw the Charges and 

Specifications.  Or in the alternative, if the Department Advocate’s Office does not voluntarily 

withdraw the Charges and Specifications, to be heard on this matter to do otherwise is violative 

of Police Officer Archie’s procedural and substantive due process rights and render 

Administrative Code § 14-115 as a nullity.   

 

Sincerely, 

 

 

Eric Sanders 

 

ES/es 

 

cc:        Assistant Department Advocate Rita Bieniewicz, Esq. 

 Michael A. Martinez, Esq., by Worth, Longworth & London, LLP (Representing 

Respondent Police Officer Dawn Ortiz)  


