
 

 

2012 Labor and Employment Horizon 
By K&L Gates’ Labor and Employment Team 

Overview 
Political and economic tensions continue to influence the legislative and regulatory landscape for U.S. 
employers as we enter 2012. The last year saw limited legislative activity affecting employers, with 
most states addressing far more urgent budgetary and legislative priorities. The statutes passed have 
had a mixed impact on employers: in some states, legislation was passed to make it harder for 
employees to claim unemployment compensation, while in other states legislation was passed that 
tightens the statutory burden on employers. Two trends of note: more states are adopting “wage theft” 
legislation and expanding protected classes of employees to encompass gender identity. 

At the federal level, most activity was concentrated in the pro-union National Labor Relations Board 
(NLRB), which spent a good part of 2011 altering union representation election rules, attempting to 
limit employer-required individual arbitration and otherwise pandering to unions at employers’ 
expense. Additionally, legislation intended to further regulate the financial services industry has 
established a bounty for whistleblowers, further impinging on employers. Federal courts also made 
significant new case law in 2011 affecting core employment issues including class actions and 
arbitration clauses.  

As a resource to our clients, the Labor and Employment team at K&L Gates has summarized key law 
changes of the past year affecting employers in 2012 from the federal standpoint as well as in certain 
key states in which we are located. 

Federal 
During 2011 and early 2012, our team reported on a number of key regulatory and case law 
developments in federal employment law. The most significant of these are summarized below. 

• On January 6, 2012, the NLRB released a 2-0 decision in D.R. Horton & Michael Cuda, Case 12-
CA-25764 (dated Jan. 3, 2012), finding that homebuilder D.R. Horton violated Section 8(a)(1) of 
the National Labor Relations Act (NLRA)  by requiring its employees, as a condition of 
employment, to sign a mandatory arbitration agreement that precluded them from pursuing 
employment claims on a class, collective, or joint basis. That decision seemingly conflicts with the 
U.S. Supreme Court’s opinion in AT&T Mobility LLC v. Concepcion, 563 U.S. ___ (April 27, 
2011), which held that the Federal Arbitration Act requires enforcement of mandatory arbitration 
agreements that limit arbitration to the processing of individual claims. Read the full alert here.  

• A new rule issued by the NLRB requires that all employers subject to NLRB jurisdiction post a 
notice, both physically and possibly electronically, advising employees of their rights under the 
NLRA. The content of the Notice can be found at https://www.nlrb.gov/poster. The date when the 
Notice was required to be posted was November 14, 2011; following legal challenges it has been 
postponed to April 30, 2012. 
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• In a decision released on August 30, 2011, the Obama-appointed majority of the NLRB signed off 
on a decision making it far easier for unions to organize small groups of employees.  Specialty 
Healthcare & Rehab. Ctr., 357 NLRB No. 83.  The sole Republican NLRB member, Brian Hayes, 
dissented. Read the full alert here. 

• With the Securities and Exchange Commission’s adoption on May 25, 2011, of rules implementing 
the Dodd-Frank Act’s whistleblower provisions, companies subject to the federal securities laws 
face significant new challenges.  Under the Act, persons who provide the SEC with information 
leading to a successful enforcement action in which more than $1 million is recovered are entitled 
to an award of 10 to 30 percent of those amounts, with the precise amount to be determined by the 
SEC.  These incentives are intended to be powerful.  Given that many SEC enforcement actions 
are resolved for tens or hundreds of millions of dollars, whistleblower awards are likely to be 
enormous. Read the full alert here.  

• On March 25, 2011, two and a half years after the Americans with Disabilities Act Amendment 
Act of 2008 (ADAAA) was enacted, the Equal Employment Opportunity Commission (EEOC) 
issued final implementing regulations which became effective on May 24, 2011.  The regulations 
continue to expand employee protections and lessen the ability of employers to challenge 
conditions as unprotected under the Americans with Disabilities Act.  The EEOC also issued a 
“fact sheet” and a set of “questions and answers” that provide guidance on interpretation of the 
regulations.   Read the full alert text here.  

• On March 22, 2011, in Kasten v. Saint-Gobain Performance Plastics Corp., the Supreme Court 
held that oral complaints by an employee may be protected by the anti-retaliation provision of the 
Fair Labor Standards Act (FLSA).  To minimize the risk of retaliation claims under the FLSA, 
employers need to train their supervisors to recognize oral complaints that state a “sufficiently 
clear and detailed” assertion of FLSA rights and “call for their protection.”  Read the full alert text 
here. 

• When the Patient Protection and Affordable Care Act (PPACA), Public Law 111-148, was signed 
into law, it amended the FLSA, 29 U.S.C. 207(r)(1), to require employers to provide break times 
and an appropriate space, other than a bathroom, for employees to express breast milk.  Since 
passage of the PPACA, the Department of Labor (DOL) has not issued, and has stated that it does 
not plan to issue, regulations implementing this new amendment to the FLSA.  On December 21, 
2010, however, the DOL offered its preliminary interpretations of the amendment’s requirements 
in a Request for Information.  Read the full alert text here.  The DOL has now announced that, 
although the pace of its investigations of “express break” requirements was somewhat slow at the 
start, it intends to expand those efforts in the coming year. 

Alaska 
While there were no legislative changes significantly impacting the employment landscape in Alaska, 
the Alaska Supreme Court issued some decisions last year of interest to employers facing claims 
alleging violations of the covenant of good faith and fair dealing:   

Hoendermis v. Advanced Physical Therapy, Inc., 351 P.3d 346 (Alaska 2011), contains a useful 
discussion of the types of disclaimers that are required in an employee manual to prevent giving rise to 
a reasonable expectation that progressive discipline practices will always be followed.  However, the 
court held that plaintiff’s evidence regarding other “problem” employees who had not been fired for 
various misconduct created factual issues on the implied covenant of good faith and fair dealing claim, 
preventing summary judgment.  The court held that whether plaintiff (a practice administrator for a 
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clinic) was similarly situated to her list of comparators (which included two therapists, two 
receptionists, and a clinical director) was a question of fact that could not be resolved on summary 
judgment.  This is an indication that the Court will take a broad view of what employees are “similarly 
situated,” which could have ramifications regarding the extent of discovery a plaintiff with an implied 
covenant claim may get, as well as reducing the likelihood that implied covenant claims can be 
successfully defeated at summary judgment. 

Smith v. State, Dept. of Transportation and Public Facilities, 253 P.3d 1233 (Alaska 2011), and 
Crowley v. State, Dept. of Health and Social Services, 253 P.3d 1226 (Alaska 2011), both involve 
employee challenges to investigations that led to their terminations.  In each case, the Court confirmed 
that an employer may rely on its good faith interpretation of the facts.  In addition, it held that proof 
that the employer’s conclusion was incorrect does not establish a breach of the implied covenant of 
good faith and fair dealing as long as the employer made its determination in good faith (which 
involves having substantial reason to believe that the misconduct occurred).  

California 
In the last few months of 2011, California Governor Jerry Brown signed into law several new bills of 
note to employers, covering a range of topics including credit checks in employment, independent 
contractor misclassification, pregnancy disability leave, maternity insurance coverage, gender identity, 
and wage theft prevention.  These bills became effective on January 1, 2012.  Changes to California 
employment law are addressed in detail in our publication California Employment Law Reminder: 
New for 2012 and summarized here. 

• AB 22 (which added new section 1024.5 to the Labor Code) expanded the restrictions on obtaining 
and using credit reports in employment in California. Employees are prohibited from procuring a 
credit report on an applicant or employee unless the position sought or occupied falls within one of 
eight narrow categories. 

• SB 459 (which added new section 226.8 to the California Labor Code) imposes, for the first time 
in California, substantial civil penalties on employers who “willfully” misclassify employees as 
independent contractors.  Under the law, employers who “knowingly and voluntarily” classify 
employees as independent contractors and/or who make deductions from the compensation of such 
workers which would not have been lawful if they were properly classified, can now be held liable 
for civil penalties of not less than $5,000 and not more than $15,000 for each violation. 

• AB 592/SB 299 clarify that both California’s Pregnancy Disability Leave (PDL) as well as its 
Family Rights Act prohibit employers from interfering with, restraining or denying leave for 
eligible employees.  More significantly, prior to AB 592/SB 299, California did not require 
employers to maintain group health coverage for employees on PDL.  Under the new law, 
employers are prohibited from terminating group health coverage of employees who take PDL. 

• SB 222/AB 210 require health insurers issuing individual or group insurance policies to provide 
coverage for maternity services for all who are insured under the policy.  The scope of services 
included as “maternity services” includes prenatal care, ambulatory care maternity services, 
involuntary complications of pregnancy, neonatal care, and inpatient hospital maternity care, 
including labor and delivery postpartum care.  This definition is only temporary, however.  The 
law specifically provides that once federal regulations and guidance are issued under the federal 
PPACA, the scope of maternity services required to be covered under this new law will be as 
defined under the federal act and associated regulations. 
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• AB 887 redefined “gender” to include gender identity and gender expression throughout numerous 
California statutes, including the California Fair Employment & Housing Act.  Under this law, it is 
unlawful to discriminate against an employee or applicant because he or she identifies, behaves, or 
dresses in a manner not stereotypically associated with the person’s biological gender.  

• AB 469 amended various sections of the Labor Code.  The change that affects most employers and 
is of the greatest consequence is the addition of section 2810.5.  That section requires that all non-
exempt employees hired on or after January 1, 2012, be provided with a notice in writing (in a 
template form developed by the Labor Commissioner) of specific pay details. Employers are also 
required to update this information in writing within 7 days of a change in such information. 

• AB 1396 requires that all employers of persons rendering services in California for which the 
employees are paid in whole or in part by commissions have a written commission agreement in 
place with such employees by January 1, 2013.  The agreement must explain the method by which 
commissions are computed and paid. 

Florida 
In 2011, there were  some changes to existing Florida employment laws that will impact employers.  
There also are significant bills being considered by the Florida Legislature that employers should be 
monitoring as, if passed, they would further alter the Florida employment law landscape. 

Revisions to Unemployment Scheme 

The most significant new development in Florida employment law concerns the amendments to 
Florida’s unemployment law (Chapter 443 of the Florida Statutes) that were signed into law by 
Governor Rick Scott on June 27, 2011, with some aspects of the changes taking effect in 2011 and the 
remainder rolling out on January 1, 2012. 

Among other matters, Florida unemployment law now requires unemployment claimants to document 
that they have contacted at least five potential employers each week and to document such searches 
online as part of a bi-weekly certification of benefits.  The newly-revised unemployment law also 
reduced the amount of time for which unemployment benefits were provided.  Prior to January 1, 
2012, a claimant could receive benefits for up to 26 weeks.  Now, however, the maximum benefits 
will fluctuate from 12 to 23 weeks, based on the average rate of unemployment in the third calendar 
quarter of the previous year. 

The greatest change for employers, however, is that the June 2011 amendments redefined 
“misconduct,” with the intent that employers would find it easier to prove that a claimant was 
terminated on account of misconduct, and thus is not eligible to receive unemployment benefits.  See 
Fla. Stat. § 443.036(30)(a).  The new definition of “misconduct” has been broadened to include 
actions by employees that occur outside the workplace and regular working hours.  Employers now 
must show merely that a terminated employee acted with “conscious disregard of an employer’s 
interest” rather than with “willful and wanton disregard,” which is a less demanding standard for 
employers to meet.  Misconduct is also defined specifically to include chronic absenteeism or 
tardiness and violations of an employer’s rules under certain circumstances. 

E-Verify 

Another change to Florida employment law in 2011 affects those employers who have contracts with 
the State of Florida.  Gov. Scott, in one of his first official acts upon assuming office in January 2011, 
signed Executive Order EO 11-02, which required all state agencies and all state contractors to verify 
the employment eligibility of current and prospective employees through the federal E-Verify 
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program.  The E-Verify program is an online-based program offered by the Department of Homeland 
Security that is designed to allow employers to verify electronically whether an employee or candidate 
for employment is authorized to work in the United States. 

Continued Uncertainty Over State Law Pregnancy Discrimination Claims 

Courts in Florida in 2011 addressed, but failed to resolve, an open legal question concerning whether 
Florida’s state civil rights act, the Florida Civil Rights Act (Fla. Stat., §§ 760.01-760.11) (“FCRA”), 
supports a claim for pregnancy discrimination.  Although Title VII of the Civil Rights Act of 1964, as 
amended, 42 U.S.C. § 2000e-2 (“Title VII”), has been amended to prevent discrimination on the basis 
of pregnancy, FCRA has never been amended similarly.  FCRA is generally construed in line with 
how courts have construed Title VII, but, given FCRA was not amended following the federal 
Congress’s amendment of Title VII in 1978 to specifically prevent pregnancy discrimination, it has 
never been clear whether FCRA provides for relief from discrimination on account of pregnancy. 

The Supreme Court of Florida has never ruled on the issue, and the two Florida appellate courts that 
have addressed the issue have ruled differently.  The First District Court of Appeal in O’Loughlin v. 
Pinchback, 579 So. 2d 788 (Fla. 1st DCA 1991), ruled that FCRA does not protect against pregnancy 
discrimination.  In 2008, the Fourth District Court of Appeal addressed the issue and, in Carsillo v. 
City of Lake Worth, 995 So. 2d 1118 (Fla. 4th DCA 2008), held, to the contrary, that pregnancy 
discrimination claims are cognizable under FCRA. 

The issue is significant for employers because, if an employee can bring a pregnancy discrimination 
claim under FCRA, the limitations on damages awards applicable to Title VII claims would not apply, 
thus the scope of liability for employers would be greater.  Two federal district courts in Florida 
addressed this issue in 2011 but, like the two state appellate courts discussed above, made polar 
opposite rulings.  First, in June 2011, a court in the Middle District of Florida held that FCRA does 
provide a cause of action for pregnancy discrimination.  See Constable v. Agilsys, Inc., No. 8:10-cv-
01178-EAK-TGW, 2011 WL 2446605 (M.D. Fla. June 15, 2011).  Then, in October 2011, a court in 
the Southern District of Florida, noting that there was no decisive opinion on point, revisited the legal 
arguments and concluded that FCRA does not provide a cause of action for pregnancy discrimination.  
See DuChateau v. Camp Dresser & McKee, Inc., ___ F. Supp. 2d ___, 2011 WL 4599838 (S.D. Fla. 
Oct. 4, 2011). 

What is clear from these decisions is that there will be a lack of clarity on this issue for the near future, 
as no court that could resolve the split between these decisions has decided the issue yet.  As a 
practical matter, employers with operations in Broward, Indian River, Martin, Okeechobee, Palm 
Beach and St. Lucie Counties (the counties associated with the Fourth District Court of Appeals) 
should understand that the courts in those counties are bound to follow the Carsillo decision for now 
and should allow FCRA pregnancy discrimination claims to proceed. 

Idaho 
In 2011, the Idaho Legislature amended I.C. § 44-1301 to add an exception to its restrictions on 
employment of children between the ages of twelve and fourteen.  In particular, revised I.C. § 44-1301 
allows a child between the ages of twelve and fourteen to work a maximum of ten (10) hours per week 
for the public schools of the district, in which the child resides, as long as the work is voluntary and 
the child’s legal guardian consents to the child’s employment. 
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Idaho Supreme Court Affirms Jury Verdict in Favor of Former Employee on Breach of 
Contract for Long-Term Employment Claim and Awards Employee Attorneys’ Fees on Appeal 
Pursuant to I.C. § 12-120(3). 

Mackay v. Four Rivers Packing Co., 151 Idaho 388, 257 P.3d 755 (2011). 

The Mackay case involved the employer’s appeal of a jury verdict in favor of a former employee 
claiming breach of a contract for long-term employment.  Specifically, the former employee claimed 
that the employer had orally promised him employment “until retirement.”  Since a contract for a term 
“until retirement” could be performed within one year, the employment contract potentially fell 
outside the statute of frauds.  The Idaho Supreme Court rejected the employer’s claim that the trial 
court should have instructed the jury on the statute of frauds, because the evidence at trial could not 
have been reasonably construed to support the statute of frauds defense.  The Court also awarded the 
employee’s attorneys’ fees on appeal pursuant to I.C. § 120(3) (allowing attorneys’ fees to the 
prevailing party in actions for breach of contracts – including employment contracts).   

Illinois 
Illinois Supreme Court Clarifies and Then Complicates Standard for Enforcing Covenants Not 
to Compete 

On December 1, 2011, the Illinois Supreme Court issued its opinion in Reliable Fire Equipment Co. v. 
Arredondo, clarifying a dispute among the Illinois appellate courts concerning the standard for 
enforcement of a covenant not to compete in the employment context.  Illinois courts had long held 
that a covenant not to compete was enforceable, assuming that it was ancillary to a valid employment 
relationship, if the covenant was (1) no greater than required for the protection of a legitimate business 
interest, (2) did not impose an undue hardship on the employee, and (3) was not injurious to the 
public.  Two recent Illinois appellate court decisions, however, discarded the requirement that an 
employer show a legitimate business interest to enforce a covenant not to compete.   

In Reliable Fire, the Illinois Supreme Court squarely rejected this change.  Instead, the Illinois 
Supreme Court reaffirmed that an employer must establish a legitimate business interest to enforce a 
covenant not to compete.   

Although the Illinois Supreme Court’s Reliable Fire opinion eliminated one area of uncertainty for 
employers seeking to enforce a covenant not to compete in Illinois, it also created a new set of 
concerns.  Prior to Reliable Fire, Illinois courts also had long held that there were only two legitimate, 
protectable business interests that would support a covenant not to compete or other post-employment 
restriction, such as a nonsolicitation agreement:  confidential information acquired through 
employment and long-standing, near-permanent customer relationships.  But in Reliable Fire the 
Illinois Supreme Court rejected the contention that these were the exclusive legitimate business 
interests capable of supporting a covenant not to compete.  Rather, the Court held that whether a 
legitimate business interest exists now will be based on the totality of the facts and circumstances of 
an individual case.   

The three decades of case law that had developed concerning confidential information and near-
permanent customer relationships would survive only as “nonconclusive examples” of a legitimate 
business interest.  The Illinois Supreme Court set forth a nonexhaustive list of factors to be considered 
in determining whether a legitimate business interest exists:  the near-permanence of customer 
relationships, the employee’s acquisition of confidential information through his employment, and 
time and place restrictions.  The Court specifically instructed that no factor carries more weight than 
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any other, and the importance of any particular fact must be judged on the circumstances of the 
individual case.   

Prior to Reliable Fire, it was clear what constituted a legitimate business interest in Illinois, but there 
was plenty of dispute about whether such an interest was needed to enforce a covenant not to compete.  
Following Reliable Fire, it is clear that an employer needs a legitimate business interest to enforce a 
restrictive covenant, but there now will be plenty of dispute about what constitutes one.  The Illinois 
Supreme Court’s adoption of an individualized, ad hoc approach to determining the existence of a 
legitimate business interest means that the specific circumstances of an employment relationship will 
become even more important in the noncompete context.  And for employers wishing to create 
enforceable covenants not to compete in Illinois, this new approach means even more emphasis must 
be placed on analyzing and developing the business need and justification for covenants not to 
compete prior to entering into those agreements.   

Doubled Civil Fines for Violation of the Illinois Equal Pay Act 

Effective January 1, 2012, Illinois has doubled the maximum civil penalty for employers that violate 
the Illinois Equal Pay Act of 2003.  Like the federal Equal Pay Act, the Illinois Equal Pay Act 
generally prohibits an employer from discriminating in pay to otherwise equal employees on the basis 
of gender.  As of January 1, employers in Illinois that interfere with an individual’s rights under the 
Act or discharge or discriminate against an individual who has exercised her rights under the Act are 
subject to a maximum penalty of $5,000 for each violation for each employee affected.  These civil 
penalties are in addition to any damages for unpaid wages, interest, costs, and attorneys’ fees available 
to the employee under the Act.  

Increased Penalties for Violating Illinois’ Prevailing Wage Act 

Illinois employers who participate in public works projects and are subject to the Illinois Prevailing 
Wage Act face stiffer penalties for willfully failing to file a certified payroll or filing a false certified 
payroll.  As of January 1, 2012, the penalty for an employer that is required but willfully fails to file a 
certified payroll or that willfully files a false certified payroll has been increased from a Class B 
misdemeanor to a Class A misdemeanor.  Additionally, a contractor or subcontractor convicted or 
found guilty of violating the Act is subject to an automatic and immediate debarment from 
participating in any public works project for four years with no right of hearing.   

Massachusetts 
Massachusetts Transgender Equal Rights Bill 

On November 23, 2011, Massachusetts passed the Transgender Equal Rights Bill (the “Bill”).  Joining 
15 other states offering similar protections to transgender citizens, Massachusetts now protects 
transgender individuals from discrimination in multiple areas, including employment.  The Bill 
becomes effective July 12, 2012, and specifically precludes Massachusetts employers from making 
decisions based on a person’s Gender Identity. 

The Bill defines “Gender Identity” as follows: 

“Gender identity” shall mean a person’s gender-related identity, appearance or behavior, 
whether or not that gender-related identity, appearance or behavior is different from that 
traditionally associated with the person’s physiology or assigned sex at birth. Gender-related 
identity may be shown by providing evidence including, but not limited to, medical history, 
care or treatment of the gender-related identity, consistent and uniform assertion of the 
gender-related identity or any other evidence that the gender-related identity is sincerely held 
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as part of a person’s core identity; provided, however, that gender-related identity shall not be 
asserted for any improper purpose. 

Upon the effective date of the Bill, Massachusetts’ Anti-Discrimination Statute, Mass. Gen. Laws, ch. 
151B, will be revised to include “gender identity” as a protected category, joining race, color, 
religious creed, national origin, sex, genetic information, and ancestry.  Accordingly, as of July 12, 
2012, employers will be prohibited from making employment decisions on the basis of an individual’s 
gender identity, thus providing transgender individuals with the same protections against employment 
discrimination and retaliation currently extended to those other protected categories.   

In advance of July, employers should revisit their handbooks, policies, brochures, postings and 
procedures and revise them as necessary to include “gender identity” as a protected category. 

Criminal Offender Record Information 

On August 6, 2010, the Massachusetts Legislature passed a law that makes major changes to the rules 
governing access to and use of Massachusetts’ Criminal Offender Record Information (CORI).  The 
changes particularly impact employers and the ways in which they can inquire into, and make 
decisions based on, an applicant’s criminal history.  While some of the changes have already gone into 
effect (such as the prohibition on asking applicants in an initial employment application whether they 
have ever been convicted of a criminal offense), others will become effective on May 4, 2012.  

Specifically, as of May, employers that conduct 5 or more background investigations per year must 
have a written policy in place that addresses the use of criminal background checks in the hiring 
process.  The policy must advise applicants that the employer may make adverse employment 
decisions on the basis of his or her criminal record.  Employers must provide the policy to applicants, 
along with any information secured by the employer on that applicant’s criminal background and 
information regarding how the applicant can address any inaccuracies in the information.  These 
requirements apply regardless of whether the information secured by the employer came from CORI 
or elsewhere.  If employers meet these new requirements, they may continue to make adverse 
employment decisions on the basis of a criminal record. 

Also effective in May, employers will need to secure an applicant’s signature in order to request a 
criminal background check through the CORI system.  And the information available will, from May 
4, 2012 on, be limited to felony convictions less than ten years old and misdemeanor convictions less 
than five years old. 

As May approaches, employers should review their hiring processes and begin to make the changes 
necessary to comply with these new provisions.  Specifically, employers who regularly conduct more 
than 5 background checks per year should draft a written policy that sets out the required information, 
as well as a handout containing information on how applicants can address background inaccuracies.  
Employers should begin providing the policy and the handout (if a background check is secured) to 
applicants as soon as practicable.  In addition, all employers that want to search the CORI system for 
information on their applicants should use a form for signature by applicants authorizing the search. 

Arbitration Clauses Do Not Preempt Proceedings Before the MCAD   

Employers with arbitration clauses in their employment agreements can still be subject to 
investigations and complaints by the state’s discrimination agency, the Massachusetts Commission 
Against Discrimination (MCAD).  In Joule, Inc., et al. v. Simmons, et al., 459 Mass. 88 (2011), 
Massachusetts’ highest court, the Supreme Judicial Court, held that while a valid arbitration clause 
compels an employee to settle its dispute with the employer via arbitration, it does not hinder the 
MCAD’s statutory authority to proceed with its own claim against the employer.  Likewise, it does not 
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affect the claimant’s ability to testify in a state agency proceeding or provide the MCAD with 
documents or information.   

Franchisee Misclassification Can Result in Wage Payment Damages   

Misclassification of franchisees may result in significant liability according to a recent decision of the 
Supreme Judicial Court in Awuah v. Coverall North America, Inc., 460 Mass. 484 (2011).  After the 
federal district court held that the plaintiffs had been misclassified, the Massachusetts Supreme 
Judicial Court addressed two issues.  First, the Court held that employers – not clients – have the duty 
to pay their employees, meaning that all previously withheld payments to the franchisee plaintiffs on 
the basis of client non-payment had been unlawful.  The Court further held that it was unlawful under 
the Wage Act for employees to “contract” with their employer for such an arrangement.  Second, the 
Court held that franchisees’ payments of workers’ compensation insurance, franchise fees, and 
monthly management fees were costs that employers could not require of their employees.  The 
franchisor’s requirement of such payments by plaintiffs had violated the Wage Act, were recoverable 
and subject to treble damages. 

Employer “Set-Offs” Against Wages Violate the Wage Act  

Employers may not withhold wages in lieu of discipline, even with the employee’s contractual 
agreement to such an arrangement.  In Camara v. Att’y Gen., 458 Mass. 756, 760 (2011), the Supreme 
Judicial Court held that such “set-off” agreements are inconsistent with the legislative purpose of the 
Wage Act.  Camara involved a Wage Act challenge to the written policy of a waste disposal company 
whereby drivers determined to be at fault in a preventable accident were given the option of entering 
into an agreement to set off the damages against their wages in lieu of discipline.  The Court 
determined that the policy violated the Wage Act’s prohibition against “special contracts” that allow 
employers to deduct or withhold payment of any earned wages.  The Court expressly rejected the 
notion that such a special contract was akin to “valid set-offs” permissible under the Wage Act, such 
as “where there is proof of an undisputed loan or wage advance from the employer to the employee” 
or where “a theft of the employer’s property by the employee, is established in an ‘independent and 
unbiased proceeding’ with due process protections for the employee.” 

Extension of Massachusetts Wage Statute to Out-of-State Employees   

The Superior Court’s Business Litigation Session, in Dow v. Casale, et al. (C.A. No. 10-1243-BLS1) 
(Sup. Ct., Bus. Lit. Session) (2011), held that out-of-state employees with “significant contacts” with 
Massachusetts, related to their employment, may enforce the statute.  The court found significant job-
related contacts based on the employee’s use of a Massachusetts business address, telephone, and 
facsimile number, a large Massachusetts customer base with regular visits to Massachusetts, and 
frequent telephone contact with executives at the Massachusetts headquarters.  Although this is a trial 
court level decision, it could ultimately have serious ramifications for employers. 

New Jersey 
Newly enacted laws and amendments to existing employment laws and regulations in New Jersey 
create additional protections for employers, eliminate inconsistencies between federal and state 
overtime regulatory schemes and provide notice and security for employees and those seeking to re-
enter New Jersey’s workforce.  In recent months, New Jersey has enacted its own version of the 
Uniform Trade Secrets Protection Act to provide additional protections for the trade secrets of an 
employer; adopted the federal regulations regarding white collar overtime exemptions while repealing 
the State’s long-standing regulations regarding those exemptions; imposed a new notice requirement 
requiring employers to post a notice apprising employees of the employer’s recordkeeping and 



 
2012 Labor and Employment Horizon 

  10 

reporting obligations under New Jersey law; and passed a law that prohibits employers from excluding 
unemployed individuals from employment consideration.  Employers operating in New Jersey should 
evaluate their policies and practices to ensure compliance with the recent legislative and 
administrative amendments and to reduce the risk of claims by employees and candidates for 
employment. 

The New Jersey Trade Secrets Act 

New Jersey has joined the majority of jurisdictions in the United States and enacted a version of the 
Uniform Trade Secrets Protection Act.  The New Jersey Trade Secrets Act (“NJTSA”), introduced in 
2011 and signed into law by Governor Chris Christie on January 9, 2012, provides protections for 
employers in addition to those already available under New Jersey law concerning the actual or 
threatened misappropriation of trade secrets.  Under the NJTSA, a “trade secret” is defined as any 
information, including, among other things, a formula, pattern, data compilation, procedure or process, 
that: 

1. derives independent economic value from not being generally known and readily ascertainable 
through proper means by other persons who can obtain economic value from its disclosure or use, 
and  

2. is the subject of reasonable efforts to maintain its secrecy.  

The Act defines “improper means” as any unauthorized access to or use of a business’s trade secrets, 
including breach of an express or implied duty to maintain those secrets.   

The NJTSA provides a three-year limitations period to bring an action for misappropriation.  Courts 
are authorized to enter injunctive relief, and there is a presumption in favor of granting protective 
orders to preserve the secrecy of the alleged trade secret.  The Act also provides for damages for both 
the actual loss and unjust enrichment caused by the misappropriation.  Punitive damages are also 
available in cases involving willful and malicious misappropriation.  Reasonable attorneys’ fees and 
costs, including the cost of expert witnesses, may be awarded to the prevailing party in cases of willful 
and malicious misappropriation, where a claim of misappropriation is made in bad faith or where a 
motion to terminate an injunction is made – or resisted – in bad faith.  The Act applies to all trade 
secret misappropriations that occur on or after the January 9, 2012, effective date.  

New Jersey White Collar Overtime Exemptions 

To eliminate inconsistencies between federal and state regulations regarding overtime exemptions, the 
New Jersey Department of Labor and Workforce Development recently repealed long-standing state 
regulations governing the so-called “white collar” overtime exemptions for individuals employed in 
bona fide executive, administrative, professional, or outside sales positions.  In their place, New Jersey 
now follows the federal regulations defining the scope of these exemptions.  Thus, New Jersey law 
now exempts employees in such white collar positions from overtime requirements, so long as 
employees holding such positions satisfy both the “duties” test and “salary basis” test followed under 
federal law.  The duties test concerns what work an employee actually performs.  The salary basis test 
requires that the employee be compensated on a salary basis at or above a minimum level of 
compensation (generally at least $455 per week).  An employee whose “primary duty” consists of the 
performance of exempt tasks, e.g., management tasks or non-manual work related to general business 
operations, will now qualify for exemption from the overtime requirement.   

This change may have a practical impact upon how employees are classified in New Jersey.  Before 
adoption of the federal regulations, to satisfy the white collar exemptions under state law, New Jersey 
required that employees devote at least eighty percent of their workweek to the performance of 
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exempt tasks.  Now, in line with the federal test, employees will qualify for exemption under New 
Jersey law so long as their “primary duties” consist of the performance of exempt work.   

Mandatory Posting & Notice Requirement 

In late 2011, the New Jersey Department of Labor and Workforce Development issued a new notice, 
Form MW-400, that employers now must post in the workplace and give to all employees, including 
new hires.  The mandatory notice sets forth the employer’s recordkeeping and reporting obligations 
under New Jersey wage, benefit and tax laws.  The notice may be found at this link.  

Advertised Job Opportunities  

Effective June 1, 2011, New Jersey law prohibits in-state employers from publishing job 
advertisements that state that the qualifications for the job include “current employment.”  While 
employers are prohibited from excluding unemployed individuals from applying for a job vacancy, 
New Jersey employers may continue to advertise that a position is limited to those applicants who are 
currently employed by that same employer.  Employers who “knowingly and purposefully” publish 
advertisements that exclude unemployed individuals from consideration for a position subject 
themselves to a civil penalty of up to $10,000.  

New York 
The New York State Wage Theft Prevention Act Imposes New Notice and Recordkeeping 
Burdens on Employers 

As of February 1, 2012, the New York State Wage Theft Prevention Act (WTPA) will require 
employers to give written notice to all employees of their wage rates (1) at the time of hire and (2) 
between January 1 and February 1 of each subsequent year.  In addition, the employer must notify an 
employee in writing before reducing his/her wage rate.   

The WTPA notice must be given to all employees, and identify such information as the employee’s 
rate(s) of pay, including the overtime rate, if applicable; and how the employee is paid (such as 
hourly, weekly, etc.)  The employee must sign and date the completed WTPA notice, with a copy 
given to the employee.  The employer must retain the signed WTPA notice for six years.   

The New York City Human Rights Law Expands an Employer’s Obligation to Accommodate an 
Employee’s Religious Practices 

Until recently, the New York City Human Rights Law (NYCHRL) had no definition for an 
employer’s “undue hardship” in connection with religious accommodations.  Instead, New York City 
employers relied upon Title VII’s pro-employer definition:  more than a “de minimis cost or burden” 
to the employer.  In August 2011, the Workplace Religious Freedom Act (WRFA) went into effect as 
an amendment to the NYCHRL.  The WRFA takes the former de minimis standard to the opposite 
extreme, now defining an “undue hardship” as “an accommodation requiring significant expense or 
difficulty” (emphasis added).  The WRFA also imposes upon the employer the burden of proving that 
an undue hardship exists. 

It bears noting that the WRFA mandates a liberally construed definition of “undue hardship” in the 
context of the Local Civil Rights Restoration Act, a 2005 amendment to the NYCHRL, that mandates 
that the NYCHRL’s provisions “shall be construed liberally for the accomplishment of the uniquely 
broad and remedial purposes thereof, regardless of whether federal or New York State civil and 
human rights laws, including those laws with provisions comparably-worded to provisions of this title, 
have been so construed.”  
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North Carolina 
Mandatory Use of E-Verify 

2012 marks the first year that private North Carolina employers will be required to use the federal E-
Verify program to confirm the work authorization of their employees.   

The new requirement is being phased in based on the size of the employer.  Employers with 500 or 
more employees must comply beginning on October 1, 2012.  Employers with 100 or more employees 
must comply beginning on January 1, 2013.  Employers with 25 or more employees must comply 
beginning on July 1, 2013.  Employers with fewer than 25 employees are not required to use E-Verify. 

Any person who believes an employer is not complying with the new requirement can file a complaint 
with the Department of Labor.  Following an investigation, the Commissioner of Labor may impose 
civil monetary penalties on repeat offenders.   

Mandatory use of E-Verify began on October 1, 2011 for cities and counties in North Carolina. 

Amendments to Conform North Carolina Persons with Disabilities Protection Act with the 
ADAAA 

The North Carolina Persons with Disabilities Protection Act generally provides state-law protections 
to employees very similar to the Americans with Disabilities Act.  Effective May 26, 2011, the 
General Assembly amended the Act to more closely track the recent additions at the federal level 
made by the Americans with Disabilities Act Amendments Act.  For example, the list of “major life 
activities” has been expanded to include eating, sleeping, lifting, standing, reading, thinking, 
concentrating, and communicating, as well as the operation of major bodily functions, including 
functions of the immune system, normal cell growth, and digestive, bowel, bladder, neurological, 
brain, respiratory, circulatory, endocrine, and reproductive functions.  Also like the ADAAA, the 
amended state statute makes clear that the ameliorative effects of mitigating measures, like medication 
or assistive technology, are not considered in determining whether an individual is a person with a 
disability.  Unlike the recent EEOC regulations, however, the amended Persons with Disabilities 
Protection Act does not include a list of conditions that are normally considered to limit a major life 
activity.   

Changes to Charge Processing Under the Retaliatory Employment Discrimination Act 

Effective June 27, 2011, an employee who has filed a Charge of Retaliation with the North Carolina 
Department of Labor may request the issuance of a right to sue letter after 90 days if the 
Commissioner has not filed suit or announced conciliation failure.  Previously, employees had to wait 
180 days.  The Commissioner can re-open an investigation within 30 days of issuing the right to sue 
letter for good cause, and any re-opening tolls the 90-day period in which the employee must file suit.  
With these changes, employers can expect REDA charges to move from the Department of Labor to 
the courtroom more quickly.   

Uniform Interstate Depositions and Discovery Act Adopted 

North Carolina joined a growing number of states adopting the Uniform Interstate Depositions and 
Discovery Act.  This statute greatly facilitates the process for obtaining a subpoena for documents or 
deposition from a North Carolina business when a case is pending in another state.  Under the new 
statute, an out-of-state party need only present a valid foreign subpoena to the clerk of court in the 
North Carolina county in which discovery is sought and pay a filing fee to have a North Carolina 
subpoena issued.  The Act applies as of December 1, 2011. 
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Relaxed Concealed Carry Laws 

Effective December 1, 2011, a revised concealed carry statute went into effect, expanding the areas in 
which concealed weapons may be carried.  Notably, financial institutions such as banks are no longer 
automatically off-limits to persons with concealed weapons.  Banks desiring to restrict possession of 
concealed weapons must post conspicuous notice that concealed weapons are prohibited.  In addition, 
local governments are now more limited in their ability to restrict concealed weapons except in 
government buildings and specifically identified recreational facilities. 

Oregon 
The 2011 legislative session resulted in a number of new labor and employment laws.  All the bills 
described below became law in Oregon on January 1, 2012. 

Minimum wage in Oregon increased to $8.80. 

HB 2036: Minor Changes to Various Discrimination Laws  

This Bill creates a number of small changes to Oregon laws.  First, it clarifies which sections of the 
statute related to unlawful discrimination against person with disabilities applies to employers of six 
or more people. Next, it expands the exceptions to the ban on employers using credit histories in 
employment decisions to allow such credit histories to be run on public safety officers.  Additionally, 
now employees and applicants may sue employers for discriminating on the basis of genetic 
information.  Finally, the Bill grants the Bureau of Labor and Industries (BOLI) the authority to 
enforce the crime victims leave law. 

HB 2039: Bounced Paychecks Can Lead to Large Penalties  

BOLI may now assess penalties against employers who issue dishonored paychecks. The penalty will 
be $100 or triple the amount of the bounced paycheck, whichever is greater. The penalty is in addition 
to the amount of the bounced paycheck.  

HB 2040: Employees Must Estimate Amount of Wages in Written Notice of Nonpayment of 
Wages  

The law amends a number of wage statutes, but most significantly requires that any notice of 
nonpayment from an employee to an employer must include an estimated amount of wages alleged to 
be owed or facts sufficient to enable the employer to estimate the amount owed.  Failure to provide 
such information limits the penalty wages available to the former employee.   

HB 2240: Certain Employees May Waive Their Meal Periods  

This law extends the provision that permits tipped food and beverage servers to waive their meal 
period.  However, employers are prohibited from coercing these employees into waiving their meal 
period.  

HB 2828: Employer Cannot Interrupt Insurance Benefits During Jury Duty   

If an employee notifies an employer that he or she chooses to have coverage during jury duty, then the 
employer will be required to provide health, disability, life and other insurance during the period the 
employee is serving or is scheduled to serve as a juror.  This law only applies to employers with 10 or 
more employees.  

HB 3034: Employer Cannot Prohibit Unpaid Leave for Jury Duty  



 
2012 Labor and Employment Horizon 

  14 

Employers will now be prohibited from requiring their employees to use sick leave, vacation leave, or 
annual leave for time spent on jury duty. Employees must be allowed to take unpaid leave if 
requested. 

HB 3450: Shortened Advanced Notice of Arbitration Agreements  

If an employer wants a prospective employee to agree to arbitration as a condition of employment, 
then the employer must provide the employee written notice at least 72 hours before the first day of 
employment, and must provide the employee with a copy of the arbitration agreement.  The previous 
law was more onerous and required the employer to provide 14 days notice.  While the shortened time 
lightens the burden on employers, the new law also requires that the arbitration agreement include the 
following disclaimer in boldface type.   

I acknowledge that I have received and read or have had the opportunity to read this 
arbitration agreement. I understand that this arbitration agreement requires that disputes that 
involve the matters subject to the agreement be submitted to mediation or arbitration pursuant 
to the arbitration agreement rather than to a judge and jury in court. 

The new law does not change the aspect of the previous law that allows employers to require 
employees to sign arbitration agreements on their “bona fide advancement” without advanced notice.  

HB 3207: Veteran Applicants Must Be Interviewed by Public Employers   

If a veteran applies for a civil service position or to be on an eligibility list, and if he or she has 
obtained through military education or experience skills that substantially relate to the civil service 
position, then a public employer must interview the veteran.  The law makes violation of this 
requirement an unlawful employment practice.  

Pennsylvania 
Class Actions 

In contrast to the U.S. Supreme Court’s Wal-Mart v. Dukes decision limiting the use of class actions, 
the Pennsylvania Supreme Court took a much more liberal approach in reviewing class certification 
and proof of damages in a recent state-court class action.  The Pennsylvania Supreme Court upheld a 
$5.6 million verdict for a class of 9,000 members in Samuel-Bassett v. Kia Motors America, Inc., 2011 
Pa. LEXIS 2896 (Pa. Dec. 2, 2011).  Kia Motors was a consumer class action involving breach of 
warranty claims by owners of certain model Kia vehicles that allegedly had defective braking systems.  
Despite certain distinguishing individual facts, the court affirmed the class certification, finding the 
“commonality” element satisfied because the claims were based on a common source of liability and 
susceptible to common proof.  As a matter of first impression, the court allowed testimony regarding 
aggregate damages to be used to calculate the amount of damages awarded to each member of the 
class.  It did so despite the court’s recognition that factors affecting the out-of-pocket repair costs 
actually incurred by each class member varied from person to person.  While the case did not involve 
employment claims, it could affect how lower courts in Pennsylvania treat such claims by classes of 
current or former employees.  

Unemployment Compensation 

On June 17, 2011, Governor Corbett signed into law Senate Bill 1030 (Act 6 of 2011), which 
amended Pennsylvania’s Unemployment Compensation Law.  These changes are expected to save the 
unemployment compensation (UC) fund $133 million annually and are, for the most part, favorable to 
employers.  Some of the significant changes include the following: 
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• To receive UC benefits, unemployed workers must show that they are actively searching for work. 

• Upon approval, employers can participate in a shared-work program that allows them to avoid 
certain layoffs by reducing employees’ hours and then allows the employees to collect prorated UC 
benefits for the reduced hours. 

• UC benefits will be offset for any severance pay that exceeds 40% of the average annual wage in 
Pennsylvania (i.e., that exceeds $17,853). 

• Employers will receive relief from charges (i.e., no charge to the employers’ accounts for UC 
benefits paid) when an employee’s termination is due to a natural disaster declared by the 
President or is due to cessation of business of 18 months or less caused by a disaster. 

• Employers will receive relief from charges when an employee who was ineligible for UC benefits 
at the time of separation (based on a disqualifying reason such as willful misconduct or voluntary 
quit) later becomes eligible by virtue of a subsequent period of employment. 

• Parties may now participate in hearings by telephone regardless of their distance from the hearing 
site. 

South Carolina 
In 2011, the South Carolina General Assembly made significant changes to the South Carolina Illegal 
Immigration Reform Act (SCIIRA), which was already one of the toughest in the nation.  These 
changes took effect on January 1, 2012.  In addition, courts in South Carolina issued several decisions 
that changed the landscape for employers in a number of key areas, including the handling of wage 
and hour complaints and the potential for managers to be personally liable for employment-related 
decisions.  If they have not yet done so, employers should review their current policies and procedures 
with legal counsel to ensure compliance with these new legal developments. 

Amendments to the South Carolina Illegal Immigration Reform Act 

S.B. 20, which amended the SCIIRA, imposed new verification requirements on private employers 
and substantially increased the civil and criminal penalties for non-compliance.   

As of January 1, 2012, all private employers in South Carolina must: 

1. Participate in E-Verify.  Employers may not accept a state driver’s license or other identification 
card as proof of employment verification.   

2. Verify an employee’s work authorization status within three (3) days of hire.  This verification 
requirement applies even if the employee is terminated within the first three (3) days of 
employment.   

3. Maintain all business and other licenses required by the State of South Carolina and any local 
governments.  The SCIIRA amendments make a business’s authorization to employ workers in 
South Carolina contingent on the maintenance of all applicable state and local business licenses. 

If an employer commits a first violation of the SCIIRA’s verification requirements before July 1, 
2012, the Department of Labor, Licensing, and Regulation (“LLR”) will allow the employer to sign an 
affidavit in which it commits to complying with the verification requirements within three (3) business 
days.  If the employer fails to sign the affidavit, commits a second violation, or commits a first 
violation after July 1, 2012, the employer will be placed on probation for one (1) year, and will be 
required to submit quarterly reports to LLR demonstrating compliance.  The next and any subsequent 
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violations will result in a ten (10) to thirty (30) day suspension of the employer’s license to employ 
workers in South Carolina.   

If an employer is found to have knowingly or intentionally employed an unauthorized worker, the first 
violation will result in a ten (10) to thirty (30) day suspension of the employer’s license to employ 
workers in South Carolina.  To reinstate the license, the employer will have to terminate the 
unauthorized worker and pay a reinstatement fee.  A second occurrence will result in a thirty (30) to 
sixty (60) day suspension, and a third occurrence will result in the license being revoked.  A revoked 
license may by reinstated after five (5) years, and the employer may be able to obtain a provisional 
license in the interim to allow it to continue doing business. 

LLR has indicated that it will conduct inspections based on complaints and random audits after 
notifying the employer of the date and time of the audit.  The employer will have to produce its 
documentation regarding E-Verify compliance.  

The U.S. Justice Department and several non-profits have filed separate lawsuits challenging various 
portions of the SCIIRA.  However, LLR has stated that it will continue to enforce the law unless and 
until the court orders otherwise.  Accordingly, while the lawsuits are pending, employers should 
continue to comply with the SCIIRA. 

Employee / Prospective Employee Complaints Concerning Wage and Hour Issues 

South Carolina courts recently expanded the circumstances under which an employer may be held 
liable for discharging an employee in violation of the public policy of South Carolina.  Traditionally, 
this exception to the doctrine of employment at will was limited to situations in which: (1) the 
employer required the employee to violate the law as part of his or her job, and (2) the reason for the 
termination was itself a violation of the criminal law.  However, in Barron v. Labor Finders of South 
Carolina, 393 S.C. 609, 713 S.E.2d 634 (2011), the Supreme Court recently held that the exception is 
not limited to these two situations, but the Court did not elaborate on the breadth of the expanded 
exception.   

The Court heavily implied that it would find a wrongful discharge in violation of public policy if an 
employee were terminated for complaining to a state agency about the employer’s failure to make 
wage payments.  This holding comes at a time when wage payment complaints are in the spotlight 
because of the recent U.S. Supreme Court decision in Kasten v. Saint-Gobain Performance Plastics 
Corp., 131 S. Ct. 1325 (2011), in which the Court held that an employee who complains orally about 
the employer’s wage and hour practices but does not file a written complaint is nonetheless entitled to 
protection under the Fair Labor Standards Act (“FLSA”).  Against this backdrop, LLR and/or South 
Carolina courts could begin treating both internal and external wage and hour complaints as protected 
activity under South Carolina public policy.  As a result, employers should avoid retaliating against 
employees for both oral and written wage and hour complaints, regardless of whether such complaints 
are made internally or to a government agency.  In addition, because the scope of the public policy 
exception remains extremely unclear, employers should consult with counsel if there is any concern 
about the reasons for an employee’s termination. 

On a related topic, in Dellinger v. Science Applications International Corp., 649 F.3d 226 (4th Cir. 
2011), the U.S. Court of Appeals for the Fourth Circuit, which includes South Carolina, recently held 
that an applicant could not sue a prospective employer under the FLSA’s anti-retaliation provision 
because the Act only protects employees and former employees, not applicants.  The applicant 
claimed that she was not hired because she had brought an FLSA suit against a prior employer.  
Accordingly, for now, applicants in South Carolina are not entitled to FLSA protection.  It is 
important to note, however, that Dellinger has filed a petition for certiorari requesting that the 
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Supreme Court hear her case.  The petition is currently pending.  Employers should continue to 
monitor this situation and, to be safe, should not retaliate against applicants for prior wage and hour 
complaints. 

Non-Competes and Liquidated Damages 

Non-compete agreements often contain a liquidated damages clause to deter breaches and to expedite 
setting damages in the event of a breach.  Under South Carolina law, a liquidated damages provision 
will not be enforced unless it is proportionate to the probable damages resulting from a breach.  
Otherwise, it is regarded as an unenforceable penalty.   

In drafting a liquidated damages clause, it is often difficult to ensure that the amount selected is 
proportionate to the probable damages.  The South Carolina Supreme Court recently made that task 
even harder by invalidating a liquidated damages clause that was based on the company’s investment 
in the breaching employee.  In Foreign Academic & Cultural Exchange Services, Inc. v. Tripon, 394 
S.C. 197, 715 S.E.2d 331 (2011), the Court held that liquidated damages of $36,000 were 
unenforceable because they were tied to the amount of money the company spent to train the 
employee.  According to the Court, the company’s investment was a “sunk cost” unrelated to its 
damages.  Unfortunately, the Court did not elaborate on how the company’s damages might have been 
predicted.  Accordingly, employers should take special care in drafting liquidated damages provisions 
and should not base them exclusively on their monetary investment in the employee.  More 
fundamentally, employers should not rely too heavily on liquidated damages provisions, as their 
enforceability in South Carolina is always suspect. 

Individual Liability for Payment of Wage Act Violations 

The South Carolina Payment of Wages Act (PWA) requires companies to pay all wages due to 
employees, and it requires five (5) days advance notice before changing an employee’s normal wages 
or hours.  Importantly, the PWA makes individual officers and agents of a company personally liable 
when they “knowingly permit” a company to violate the Act.   

Until recently, the standard for finding that an officer or agent “knowingly permitted” a violation of 
the Act appeared to be relatively narrow.  However, in Allen v. Pinnacle Healthcare Systems, LLC, 
394 S.C. 268, 715 S.E.2d 362 (Ct. App. 2011), the Court of Appeals held that an LLC member who 
reviewed – but did not control – the company’s payroll was personally liable for the company’s failure 
to pay an employee when the company was in financial distress.  The court held that the LLC member 
had an affirmative obligation to advise employees that they may not get paid so that they could stop 
working.   

This case appears to signal a willingness on the part of South Carolina courts to stretch the 
“knowingly permit” standard when the company is bankrupt and cannot pay its employees.  
Accordingly, companies in South Carolina should be extremely careful when wage payments cannot 
be made and should consult counsel immediately on how to avoid personal liability for their officers, 
managers, and employees.  

Texas 
Texas Employers May Not Prohibit Employees from Possessing Guns on Employers’ Premises 

As of September 1, 2011, Texas employers cannot prohibit employees who hold a license to carry a 
concealed handgun from possessing or storing firearms or ammunition in their locked personal 
vehicles on employers’ premises.  While the new law was the subject of much controversy, it does not 
impose duties on employers to inspect or secure parking lots nor does the presence of a firearm or 
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ammunition in accordance with the law “by itself” constitute a failure to provide a safe workplace.  
Further, except for cases of gross negligence, the new law grants immunity from civil liability arising 
from injury, death, or property damage resulting from an employee’s possession or storage of a 
firearm in a personal vehicle, as well as damage arising from theft of a firearm or ammunition from an 
employee’s vehicle.  Importantly, the law is limited to possession of handguns and ammunition in 
locked personal vehicles.  Employers can still prohibit possession of handguns and ammunition on the 
business premises and in company owned vehicles used in the course and scope of employment.  
Given this new law, employers should review and update their policies to reflect these developments. 

Texas Supreme Court Holds Stock Options May Provide Adequate Consideration Under Texas 
Covenant Not to Compete Act 

Continuing what has become a yearly tradition of substantial change in Texas non-compete law, the 
Texas Supreme Court’s decision in Marsh USA Inc. v. Cook, No. 09-0558, --- S.W.3d ---, 2011 WL 
2517019 (Tex. 2011), once again reflected the Court’s willingness to enforce non-compete 
agreements, by focusing less on questions of enforceability and more on the reasonableness of the 
restrictions.  Marsh & McLennan Companies, Inc. sued its former managing director, Rex Cook, to 
enforce a non-compete agreement Cook had signed in return for stock options.  Cook argued that the 
agreement was unenforceable, claiming that the consideration provided, stock options, did not give 
rise to the reason Marsh needed the non-compete.  The Texas Supreme Court disagreed with Cook, 
holding that as long as the consideration provided by the employer is reasonably related to the 
protection of a company’s goodwill or other “interest worthy of protection,” it will be sufficient.  The 
Court found that the stock options were sufficient consideration because they made the employee an 
“owner” of the company and linked his interests with the company’s long-term business interests, 
including the development of strong, long-term customer and employee relationships (i.e., company 
goodwill).  Given this development, employers should review any non-compete agreements based on 
the grant of stock options to ensure the agreement contains the requisite language regarding goodwill 
and other similar interests deemed worthy of protection by the Marsh court. 

Texas Supreme Court Holds Arbitration Agreements May Expand Judicial Review of Awards 
Under the Texas Arbitration Act 

Another significant development in Texas employment law this year was the Texas Supreme Court’s 
decision in Nafta Traders, Inc. v. Quinn, 339 S.W.3d 84 (Tex. 2011), in which the Court reviewed 
whether the provisions of the Texas Arbitration Act (TAA) could be contractually modified.  After an 
unsuccessful arbitration with a former employee, Nafta Traders, Inc. moved to vacate the arbitrator’s 
award based on a provision in its arbitration agreement providing that an arbitrator did not have 
authority “to render a decision which contains a reversible error of state or federal law.”  The United 
States Supreme Court, in Hall Street Associates, L.L.C. v. Mattel, Inc., 552 U.S. 576, 579 (2008), had 
previously rejected similar attempts to contractually expand the scope of judicial review under the 
Federal Arbitration Act.  The Texas Supreme Court decided not to follow the United States Supreme 
Court with respect to the TAA.  Instead, the Court held that Nafta was allowed to contractually alter 
the scope of judicial review under the TAA.  Consequently, employers arguably have significantly 
increased flexibility, at least for now, when drafting arbitration programs.  However, employers 
should not become overly confident regarding this holding as the Nafta ruling will likely be subject to 
further attack. 
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Washington 
Washington State Minimum Wage Increased to $9.04 per Hour 

Effective January 1, 2012, Washington’s minimum wage increased to $9.04 per hour.  Pursuant to 
RCW 49.46.020, the Washington State Department of Labor and Industries calculates a cost-of-living 
adjustment to the minimum wage each year based on the federal Consumer Price Index for Urban 
Wage Earners and Clerical Workers (CPI-W).  The CPI-W measures the average change in prices on a 
fixed group of goods and services such as food, shelter, medical care, transportation and other goods 
and services people purchase for day-to-day living.  Washington currently has the highest state 
minimum wage rate. 

Washington Court of Appeals Decision on Rest and Meal Period Requirements  

In Pellino v. Brink’s Incorporated, 164 Wn. App. 668 (2011), the Court of Appeals addressed a claim 
by armored car drivers and couriers for Brink’s that they did not receive rest and meal periods in 
accordance with WAC 296-126-092.  That regulation requires, in part, that non-exempt, hourly 
“employees shall be allowed”:  (1) a meal period of at least thirty minutes, which commences no less 
than two hours nor more than five hours from the beginning of the shift (and which shall be on the 
employer’s time when the employee is required by the employer to remain on duty on the premises or 
at a prescribed work site in the interest of the employer); and (2) rest periods of not less than ten 
minutes, on the employer’s time, for each four hours of working time.  WAC 296-126-092.  While 
Brink’s paid the employees for their rest and meal breaks, the employees alleged that they were not 
allowed to take the rest and meal periods mandated by law because they were required to remain 
actively working and vigilant during their rest and meal breaks.  After a 14-day bench trial, the trial 
court concluded that Brink’s had violated WAC 296-126-092, because the employees were always 
engaged in active work duties.  The trial court also separately concluded that Brink’s failed to provide 
the employees with sufficient rest and meal period minutes.  The Court of Appeals upheld the trial 
court’s rulings and rejected Brink’s argument that WAC 296-126-092 does not impose an affirmative 
obligation on the employer to make sure rest and meal breaks are taken by employees.  The Court held 
that, while employers are not required to schedule rest and meal periods, the regulation nevertheless 
“imposes a mandatory obligation on the employer” to ensure that employees actually take their breaks.   

The Court also adopted the view of the Washington State Department of Labor and Industries that 
employees must be given a total of 30 minutes free from their work duties for their meal periods, even 
when the employer pays for the meal period.  If a paid meal period is interrupted, it must be continued 
until the employee receives a total of 30 minutes.  Interpreting the provision of WAC 296-126-092 
that requires that meal periods “shall be on the employer’s time when the employee is required by the 
employer to remain on duty on the premises or at a prescribed work site in the interest of the 
employer,” the Court stated that “on duty responsibility is limited to being ‘on call;’ no active work 
can be performed, and the employees must be able to engage in personal activities and rest during 
these breaks.”  The Court’s ruling also indicates that, if an employee is not provided with a total of 30 
minutes for each paid meal period, the employee is entitled to be paid twice for the missed meal 
period.  

Washington Supreme Court Decision Relevant to Independent Contractor Analysis 

In Dolan v. King County, 172 Wn. 2d 299 (2011), the Washington State Supreme Court found that the 
non-profit public defender organizations providing legal defense services to indigent criminal 
defendants in King County were “arms and agencies” of the County and not independent contractors.  
As a result, the employees of those organizations were found to be “employees” within the meaning of 
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the Public Employment Retirement System (PERS) statute, RCW 42.40.010, and therefore entitled to 
participate in that system.  While the Court’s ruling turned upon specific facts and the relevant PERS 
statutes, the Court relied upon common law principles for distinguishing between an employment 
relationship and an independent contractor relationship.  Specifically, the Court emphasized the 
degree of the County’s funding of and control over the public defender organizations.  Accordingly, 
the Court’s decision may have significant implications and applications with regard to other 
relationships between entities, or between entities and individuals, that may be classified as and 
presumed to be true independent contractor relationships, but where one party may have an incentive 
to challenge that classification, perhaps for purposes of asserting claims for wages or other 
employment benefits. 

Seattle Paid Sick Time and Paid Safe Time Ordinance Goes into Effect on September 1, 2012 

The Seattle Paid Sick Time and Paid Safe Time Ordinance (the Ordinance), which was signed into law 
last September, becomes effective on September 1, 2012.  The Ordinance requires private employers 
with the equivalent of five or more employees to provide “paid sick time” and “paid safe time” to their 
employees who work in Seattle.  The Ordinance adds a new chapter, 14.16, to the Seattle Municipal 
Code.  The Seattle Office for Civil Rights  is in the process of developing rules to administer and 
enforce the Ordinance and expects to finalize the rules in May.  Information regarding the Ordinance 
and the development of these rules (including specific opportunities for public comment) is available 
from the City’s website at this link.  

While a comprehensive review of the complex and detailed Ordinance is beyond the scope of this 
survey, employers to whom it will apply should seek legal advice well in advance of September 2012 
in order to determine the impact of the Ordinance on their existing leave policies.  Even employers 
who already provide generous amounts of sick leave and/or other types of paid time off will need to 
review and potentially revise their policies, as the Ordinance imposes numerous obligations which 
may go beyond and/or be inconsistent with an employer’s existing policies. 

 

 

 

 


