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Retirement plan sponsors have a lot 
of headaches and liability because 
of their role as plan fiduciaries. 

They can sit back and do nothing, thereby 
increasing their potential liability. They 
can also be proactive and take care of the 
problems now that might be bigger prob-
lems later. So this article is about proactive 
steps that plan sponsors can take to avoid 
a greater harm down the line.

Reviewing Insurance Coverage
There are two ways that a plan 

sponsor can insure against losses 
in connection with their retirement 
plan. One is required and one isn’t, 
but should be. The required form 
of coverage is an ERISA bond. 
ERISA requires that a fidelity bond 
be in place to cover the fiduciary 
(those responsible for managing 
the plan) and those persons who 
handle funds or other property 
of such a plan. These bonds are 
intended to protect the plans from 
dishonesty and fraud committed 
by individuals who are associated 
with them. So if a financial advisor 
or third party administrator (TPA) 
decides to embezzle money, plan 
assets may be protected. Accord-
ing to ERISA, the amount of 
coverage necessary for each plan 
is equal to no less than 10 per-
cent of the amount of plan funds 
handled, subject to a $500,000 maximum 
bond amount. However, higher limits can 
be purchased. Plan sponsors need to make 
sure that with plan assets likely to grow 
over time, that they have the required 
amount of coverage necessary for an 
ERISA bond. Failing to get the required 
bond coverage and noting that the plan 
sponsors didn’t have it on the annual Form 
5500 is usually a red flag for the Depart-
ment of Labor to audit the plan. While an 
ERISA bond helps protect plan assets, it 
offers zero protection to the plan sponsor 

if a plan participant sues them. That is 
why a plan sponsor should purchase a fi-
duciary liability policy to protect itself and 
the plan trustees from the cost of litiga-
tion. Fiduciary liability insurance pays, on 
behalf of the plan sponsors and/or trustees 
as insured, the legal liability arising from 
claims for alleged failure to prudently act 
within the meaning of the ERISA. Any 
type of litigation is costly even if the plan 

sponsors triumphs, so a fiduciary liability 
policy is a cost effective way to insure the 
risk of costly retirement plan litigation. A 
plan sponsor should contact their insur-
ance broker for more details.

Reviewing plan administration and 
design

Usually, the plan sponsors only knows 
trouble is within their plan is when it’s 
kind of late in the game. It’s usually is 
the fault of the TPA or ERISA attorney 
as to why a plan has a major issue that 

threatens the continued qualification of the 
plan. The problem is that the plan spon-
sor is ultimately at fault for these issues. 
So what could a proactive plan sponsor 
do? Review the plan’s administration and 
make sure the TPA is doing what they are 
promised and there are no issues with the 
Form 5500, plan document, and discrimi-
nation testing. A plan sponsor could do 
that by contacting their TPA or by having 

an outside pension consultant or 
ERISA attorney to complete. I 
offer a Retirement Plan Tune-Up 
that reviews plans for just $750 
and the fact is that most plan spon-
sors aren’t interested in spending 
$750 to potentially save tens of 
thousands of dollars later. In addi-
tion, plan sponsors need to review 
whether the features of their retire-
ment plan still meets their financial 
needs. A business rapidly expand-
ing or contracting may no longer 
afford a defined benefit plan. On 
the flip side, a business flush with 
cash may create a plan design that 
will allow the plan sponsor to save 
more money for the highly com-
pensated employees. Too often, 
there will be a TPA that won’t sit 
down with the plan sponsor to de-
termine whether the plan still fits 
their needs and if the plan design 
is inefficient, that could cost plan 
sponsors more money in either ex-

tra contributions that may not be necessary 
or extra taxes if the plan sponsor wasn’t 
allow to deduct the maximum of employer 
contributions that they could afford. So 
a proactive plan sponsor can avoid some 
potential headaches and save more for 
retirement at the same time by just review-
ing their plan’s administration.

Making sure the financial advisor is do-
ing their job

If a plan sponsor doesn’t have a finan-
cial advisor for their retirement plan, they 
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really should get one. While many people 
think they can pick investment options 
just as well as a broker or registered 
investment advisor, they don’t have the 
background to fully do the 
job that a financial advi-
sor actually does for their 
retirement plan clients. On 
the flip side, if a retirement 
plan has a financial advisor, 
it’s up to the plan sponsor 
to make sure the advisor is 
doing the right thing. There 
are too many financial advi-
sors who never see their 
clients and that’s a problem 
when a retirement plan 
needs consistent review. 
The investment options 
selected for a participant 
directed 401(k) plan last 
year may not be a good 
thing today because the 
market changes and mutual 
funds change (and many 
times, not for the better). In 
addition, a financial advisor 
needs to help in the educa-
tion of plan participants 
when they direct the plan’s 
investment options. Edu-
cated plan participants have a better rate 
of return than those who don’t and giving 
them education is a good component of 
limiting liability if the plan sponsor is try-
ing to get liability protection under ERISA 
§404(c). When it comes to having meet-
ings with the financial advisor, lunch at a 
fancy restaurant that the plan sponsor ends 
up paying in the long run (even when the 
advisor picks up the bill) isn’t a real meet-
ing to discuss the fiduciary process of the 
plan. There must be an organized meeting 
that goes over the investment policy state-
ment (IPS) that the advisor was supposed 
to help create and make sure the invest-
ment options meet the criteria set forth in 
the IPS. Essentially, the role of a financial 
advisor is to minimize the plan sponsor’s 
liability by assisting in minimizing or in 
the case of an advisor who serves as an 
ERISA §3(38) fiduciary, assuming the li-
ability of the plan’s fiduciary process. 

Reviewing plan expenses including mu-
tual fund share class expenses

While the Department of Labor has been 
proactive with regulations that require 
fee disclosure by plan providers to plan 
sponsors and plan sponsors disclosing fees 

to plan participants, most plan sponsors 
don’t understand their role in this process. 
A fee disclosure given to a plan spon-
sors shouldn’t be tossed away with the 

junk mail, a plan sponsor needs to review 
the fees being charged and to determine 
whether those fees are reasonable or not. 
The only way to determine whether those 
fees are reasonable or not is to benchmark 
fees against what other providers charge 
for a similar plan. This could be done by 
using a service or by actually soliciting 
quotes from other plan providers. While 
plan provider fee disclosures talk about the 
expenses they charge directly or indirectly, 
it’s silent on the fee expenses charged by 
the investment options under the plan. The 
investment options’ expenses is extremely 
important because there has been a large 
increase in litigation by plan participants 
alleging that investment expenses are 
just too high. This may happen when the 
investments offered under the Plan were 
only selected because they pay revenue 
sharing to plan providers or the plan was 
not shifted to less expensive share classes 
of the very same fund when the plan 
achieved a certain plan asset size. A plan 
sponsor should ask their financial advisor 
whether the share classes offered under 
the Plan are the least expensive available 
for the plan and to make sure that revenue 
sharing was not the reason that the invest-

ment options were selected. A proactive 
plan sponsor isn’t going to ignore what 
has been the big issue for retirement plan 
litigation for the past 10 years that is high 

fees.

Keeping good records
A retirement plan spon-

sor should keep good 
plan records. This should 
include all plan docu-
ments and amendments 
that go back to the plan’s 
formation. These plan 
documents and amend-
ments need to be signed 
and dated properly when 
they were first produced. 
The plan sponsor should 
keep copies of all plan 
provider contracts, as 
well as valuation reports 
given to them by their 
TPA. They should have 
copies of their Form 
5500 that were filed. Plan 
sponsors should also have 
their payroll records if 
they ever have to deter-
mine participant eligibil-
ity and vesting, as well 

as their ERISA bond/fiduciary liability 
policy. Too many plan sponsors have had 
issues with audits by the government just 
because they didn’t have the records and 
plan documents they probably had at one 
point, Good record keeping is like good 
habits, they could avoid a lot of harm.


