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As we approach the end of 2010, we remind you to determine your need to provide certain 
required year-end notices, as the failure to provide required notices exposes a plan sponsor 
from $110 to $1000 per day, depending on the notice violation.    The list below describes 
those notices and indicates applicable due dates:

Safe Harbor Annual Notice (401(k) Plans):  The notice must provide information about 
the safe harbor nonelective or matching contribution formula, as well as other important 
plan features.  Safe harbor plans must provide the notice to participants and eligible em-
ployees at least 30 (but no more than 90) days prior to the beginning of each plan year 
(December 1 for calendar year plans).

Qualifi ed Default Investment Alternative (“QDIA”) Notice:  This notice explains the 
QDIA rights and obligations, such as the situations in which a plan will invest a partici-
pant’s assets in the QDIA and the participant’s right to direct amounts in the QDIA into 
other investment options.  All defi ned contribution plans with participant-directed invest-
ments must provide this notice to participants and eligible employees at least 30 days prior 
to the beginning of each plan year (by December 31 for calendar year plans).

Notice Regarding Diversifi cation of Employer Stock:  Defi ned contribution plans hold-
ing publicly traded employer securities must provide this notice.  Plans must give this no-
tice to inform participants of the right to diversify amounts invested in employer securities 
into other investment options.  Plans must provide the notice no later than 30 days prior to 
the fi rst date on which a participant can exercise diversifi cation rights (by December 1 for a 
calendar year plan in which a participant can diversify investments immediately).

401(k) Automatic Enrollment Notice:  401(k) plans that have an automatic enrollment 
feature must deliver to all participants and eligible employees at least 30 days (but not 
more than 90 days) prior to the beginning of the plan year (by December 1 for a calendar 
year plan) a notice explaining that automatic feature.  The notice should explain that, in the 
absence of an affi rmative election, the plan will make automatic deferrals on behalf of the 
participant into specifi ed investments.  The notice also should contain all other pertinent 
information regarding the right to stop or change deferrals and investments (and, if appli-
cable, the right to request a refund).

Defi ned Benefi t Annual Funding Notice:  Plan sponsors of defi ned benefi t pension plans 
must provide an annual funding notice to participants, benefi ciaries and labor organizations 
that represent participants.  The notice must include required information, such as the fund-
ing status of the plan for the prior two years and a statement of plan assets and liabilities.  
Plans must provide the notice generally within 120 days after the plan year ends (except that 
small plans with fewer than 100 participants may provide the notice by the due date of the 
Form 5500).  Calendar year plans must provide the notice by April 30, 2011.
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Notice of Funding-Based Benefi t Restrictions:  If a plan is less than 80% but at least 60% funded, as a general rule the plan 
cannot pay more than 50% of a participant’s accrued benefi t in the form of a lump sum; moreover, the plan sponsor cannot 
amend to provide for increased benefi ts.  If a plan is less than 60% funded, laws do not allow additional benefi t accruals; 
in addition, those same laws impose strict benefi t restrictions (including a prohibition on lump sum benefi t payments).  Re-
cent legislation (The Preservation of Access to Care for Medicare Benefi ciaries and Pension Relief Act of 2010, enacted on 
June 25, 2010) provides for a two-year delay on the funding restrictions for benefi t accruals under single employer pension 
plans.

Updated 402(f) Notice:  Plans should have begun using updated model notices for Roth and non-Roth designated accounts 
that were effective January 1, 2010.  

Benefi t Statements:  For defi ned benefi t plans, sponsors must either provide benefi t statements every three years to active 
employee participants or must provide a notice annually to participants to explain how they may obtain a benefi t statement.  
Defi ned contribution plans that are participant-directed must provide quarterly benefi t statements within 45 days after the 
end of each quarter.  Defi ned contribution plans that are not participant-directed must provide annual statements to partici-
pants on or prior to the date of the Form 5500 fi ling.

New Health Plan Required Disclosures:  In addition to the usual annual health plan disclosures at year-end (Medicare Part 
D Notice, Women’s Health and Cancer Rights Act of 1998 or “WHCRA” Notice, and HIPAA Privacy Notice (required every 
three years)), plan sponsors now must provide a notice explaining the extension of coverage of adult children until age 26 
by the fi rst day of the plan year (with a 30-day enrollment period following the notice date) and, if applicable, a notice of 
grandfather status of the plan (generally included with open enrollment materials).

Please contact us if we can assist you in preparing or reviewing the required disclosure documents or if you have questions 
regarding the requirements.

IRS Circular 230 Notice: Federal regulations apply to written communications (including emails) regarding federal tax 
matters between our fi rm and our clients. Pursuant to these federal regulations, we inform you that any U.S. federal tax 
advice in this communication (including any attachments) is not intended or written to be used, and cannot be used, by 
the addressee or any other person or entity for the purpose of avoiding penalties that may be imposed under the Internal 
Revenue Code.

Constangy, Brooks & Smith, LLP has counseled employers on labor and employment law matters, exclusively, since 1946. 
A “Go To” Law Firm in Corporate Counsel and Fortune Magazine, it represents Fortune 500 corporations and small 
companies across the country.  Its attorneys are consistently rated as top lawyers in their practice areas by sources such 
as Chambers USA, Martindale-Hubbell, and Top One Hundred Labor Attorneys in the United States, and the fi rm is top-
ranked by the U.S. News & World Report/Best Lawyers Best Law Firms survey.  More than 125 lawyers partner with clients 
to provide cost-effective legal services and sound preventive advice to enhance the employer-employee relationship.  Offi ces 
are located in Alabama, California, Florida, Georgia, Illinois, Massachusetts, Missouri, New Jersey, North Carolina, South 
Carolina, Tennessee, Texas, and Virginia. For more information, visit www.constangy.com.
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