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ECUADOR
FIRM PROFILE:

ROMERO ARTETA 
PONCE ABOGADOS 
Romero Arteta Ponce (RAP) has been recognized, 
nationally and internationally, as one of Ecuador’s 
premier law firms for nearly seven decades.  
Each of its practice areas is highly accomplished, 
regarded amongst the top in Ecuador and its 
lawyers are recognized for their commitment 
to the representation of its clients’ interests.

RAP advises its clients on various aspects of 
their business based on a diverse knowledge 
of the law on both legal and commercial matters 
in the following practice areas: Oil and Gas, 
Corporate and Finance,  Telecommunications, 
Cement, Aeronautics,  Automotive, Concessions 
and Privatizations, Intellectual Property, Inter-
national Business, Franchising, Real Estate,  
Immigration, Banking & Insurance, Foreign  
Investment, Mercantile and Trade, Tax; Litigation:  
National and International Arbitration, Labor, 
Immigration, and Mediation.

Its lawyers have culminated their studies at the 
top universities in Ecuador and abroad and are 
constantly updating their knowledge through 
practice-focused seminars and workshops.  

Its services go beyond legal counsel; they focus 
on long-term relationships and client attention 
second to none.

CONTACT:
DIEGO ROMERO

dromero@law.com.ec

GABRIELA VILLAGÓMEZ
gvillagomez@law.com.ec

+593 2 2986 666
www.ecuadorianlawyer.com
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 1. What role does the
government of Ecuador play 
in approving and regulating 
foreign direct investment? 
The Ecuadorian state guarantees and 
promotes foreign investments. Foreign 
investors have the same rights and 
obligations as Ecuadorian individual 
and institutional investors.

The Government has encouraged 
foreign investment issuing new 
legislation, with tax exemptions or 
reductions in order to encourage 
projects were the state works together 
with the private sector.

With respect to taxes, the state 
promotes the incorporation of new 
companies in the cities that are not 
considered as the most important 
cities of Ecuador, applying to these 
exemptions in income taxes up to  
five years, for which it will have to be 
verified that they are industries that 
will have a labor demand, that there is 
transformation of the raw material, 
among other requirements. In this 
same sense, the Ecuadorian State also 
seeks the participation of the private 
sector by establishing public/private 
partnerships.

Public companies can be associated to 
fulfill their business goals and objectives, 
in which they can form associations, 
strategic alliances, mixed economy 
societies with public or private 
sectors, at the national or international 
level or others that are established in 
the constitution of the republic of 
Ecuador.

In regard to this the state has 
amended the income tax law allowing 
a gradual reduction in the last three 
years from 25% to 22%.

Foreign investment is very attractive 
in all activities legally permitted in 
Ecuador, whether commercial or 
industrial; state has especially 
developed investments in mining and 
mainly in the hydrocarbons sector, 
sought alliances with service 
companies with the signing of contracts 
of specific services with financing. The 
result has been positive especially 
assmall fields have been improved, as 
well as other fields of large reserves 
which have increased production. In 
addition, a reform that recently 
modified the Mining Law was issued, 
with the main objective of making it 
more attractive to foreign investment, 
resulting in the signing of concession 
contracts in two important areas.

Foreign investment can be clearly 
seen in the variety of international 
hotel chains that currently operate in 
Ecuador and with the increase of 
international airlines that offer their 
service with new frequencies between 
the main cities of Ecuador and other 
countries.

We have seen transfers of shares of 
important economical groups to 
groups of foreign investors, like Diario 
el Comercio to a Mexican group, as 
well as Coca Cola purchasing control 
of stocks of Toni products and in 
other areas such as food.

The procedures for establishing a 
company in Ecuador have been 
modified, facilitating their processes 
with fewer requirements, making the 
process faster, agile and saving money.

Furthermore, to make foreign invest-
ment more attractive, a new Organic 
Law on Human Mobility has recently 
been implemented, focusing on 

migratory issues for foreigners who 
need to visit or work in Ecuador, a law 
that enables tourists, investors and 
retirees to enter, with an objective of 
establishing in Ecuador.

2. Can foreign investors
conduct business in Ecuador
without a local partner?
If so, how does the Ecuadorian
government regulate
commercial joint ventures
between foreign investors
and local firms?
In Ecuador, foreign investors have  
the full faculty to conduct business 
without it being necessary to have a 
local partner.  The law of companies  
in Ecuador requires that the make up 
of a company must consist of two 
shareholders who may be foreign or 
Ecuadorian; this requirement is 
applied as a general rule in the private 
sector. In relation to infrastructure 
projects that will be carried out by 
the Ecuadorian state, a public bidding 
will occur and will require the  
participation of an Ecuadorian partner 
as an offeror.

The public procurement law states:  
“In any of the contracting modalities 
provided for in this Law, the bidding 
companies, when submitting their 
offer, must present the list of their 
partners or shareholders to verify 
that the majority are not disabled to 
participate in public procedures. The 
proportion of the participation of the 
partners or shareholders that will 
constitute an inability to intervene in 
public processes will be defined in the 
regulation of application to this law. 
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There is flexibility that foreign 
companies can establish a branch in 
Ecuador in which case there is no 
stockholder formation, since it is a 
direct participation of the parent 
company with the assignment of a 
legal representative, operating capital 
among other requirements.

The commercial Joint ventures in our 
Ecuadorian legislation are not subject 
to specific regulation. Their agreements 
are based on the will of the parties. In 
case of controversies the general rule 
excludes the jurisdiction of the courts 
instead going through mediation by 
national or international arbitration.

The foreign investor can freely and 
voluntarily repatriate profits generated 
in Ecuador, provided that the 
corresponding taxes are paid as well 
as the repatriation of taxes when the 
company closes its operations defini-
tively in Ecuador. 

3. What laws influence the
relationship between local
agents and distributors and
foreign companies?
In Ecuador the local agents and 
distributors and foreign companies 
can freely contract with anybody; 
when the contractual relationship 
begins, the parties must establish 
royalties, forms of termination and 
compensation. As to future disputes, 
they may be submitted to Ecuadorian 
jurisdiction, to foreign jurisdiction or 
to a third country if the local laws of 
the foreign company permit it.

4. How does the Ecuadorian
government regulate
proposed merger and
acquisition activities by
foreign investors and are
there any areas of the
economy where they are
prohibited (e.g., natural
resources, energy or
telecommunications?
Under Ecuadorian law, foreign investors 
can invest in all activities that do not 
fall under the exclusive competence 
of the Ecuadorian State, activities that 
are reserved as a strategic sector, 
among which is hydrocarbons. In 
strategic sectors, the State has the 
power to delegate to the private sector.

Any acquisition by foreign investors 
must observe the regulations of the 
Organic Law of Regulation and 
Control of Market Power (LORCPM) 
and its regulation, which through  
the Superintendence of Control of 
Market Power regulates and controls 
operations that have certain 
characteristics.

PRELIMINARY SUMMARY 
ANTITRUST LAW OF ECUADOR
Antitrust Law (the Organic Law for 
the Regulation and Control of Market 
Power, LORCPM as abbreviated in 
Spanish) was published in the Official 
Register of Ecuador in October  2011, 
and the Regulation to the Law was 
published in the in the Official 
Register of Ecuador in 2012.

Ecuador enacted a law with nation-
wide jurisdiction, with legislation that 
is an essential step toward regulating 
a highly concentrated market.  It 
includes chapters for controlling the 
abuse of dominant positions, restrictive 
agreements and practices, unfair 
competition and control of 
concentrations.

OPERATIONS BY ECONOMIC 
CONCENTRATIONS AND 
AUTHORIZATION BY THE 
SUPERINTENDENCE FOR THE 
CONTROL OF MARKET POWER
In the above mentioned Law, Article 14 
defines when economic concentrations 
are formed, and more specifically, 
when a change in takeover of control 
of one or more companies happens, 
which is done through one of the 
following acts:

Art. 14. Operations of economic 
concentration. For all purposes of  
this law, economic concentration is 
understood to be the change in 
control or taking of control of one  
or more companies or economic 
operators by performing actions such as:

a) Merger between companies or
 economic operators.

b) Transfer of all of the goods of a
 merchant.

c) Direct  or  indirect acquisition of
 the property or of any interest in
 shares or capital participations or
 debt titles that grant any type of
 interest that can be converted into
 shares or capital participations, or
 to have any type of influence in
 decision making, when such acquisi- 
 tion grants the purchaser control
 or substantial interest in them.

d) Affiliation through a common
 administrator.

e) Any other agreement or action that
 factually or legally transfers the
 assets of an economic operator to
 a person or economic group, or
 grants it the decisive control or
 influence in taking ordinary or
 extraordinary administration
 decisions of an economic operator
 (Related to Art. 11 of the
 Regulations of the Law-Definition
 of Economic Group).
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PREVIOUS  NOTIFICATION  
(ART. 15)
When economic concentration 
operations take place, according to 
the Law, companies must comply with 
the notification procedure to the 
Superintendence for Control of 
Market Power, and in the event that 
the economic concentration grows, 
modifies, or reinforces its market 
power, the Superintendence may deny 
the operation or determine measures 
or conditions to authorize its operation.

SANCTIONS
In the event that the operation is 
consolidated without previous 
authorization or before the authoriza-
tion is issued, the Superintendence for 
Control of Market Power may order 
decentralization measures or end the 
control that an economic operator 
has over another, in addition to 
sanctions that may be imposed, which 
run from 8 to 12% of the business 
volume (Art. 18 and 79 of the Law).

To determine the sanctions, the 
business volume for the company is 
calculated for the fiscal year before 
the fine was imposed.  To calculate the 
business volume, the following formula 
is used:  Business volume = Total sales 
- IVA – ICE (local taxes).  For the case
of associations, unions, or groups of
companies, the business volume is
determined by the business volume of
all of its members.

OBLIGATION TO REQUEST 
AUTHORIZATION FROM THE 
SUPERINTENDENCE (ART. 16) 
The obligation to request authorization 
from the Superintendence is required 
when on of the following conditions is 
met in accordance to the description 
of concentration of Art 14 of the Law:

a) Business volume is greater than
USD75,000,000 for the year 2017. 
That amount is calculated based on
the sum of 200,000 basic monthly
salaries.

b) If the combined market share of a
product or service in the national
market is 30% or more.

It will be understood that there is an 
acquisition when a company partnership 
is created and the economic operators 
contribute all or part of their business 
to the newly created entity (Art. 15 of 
the Regulation).

PREVIOUS AUTHORIZATION  
ART. 16
Concentrated operations that require 
previous authorization in accordance 
with the above paragraphs shall be 
notified for their previous examination 
within a period of eight days counted 
from the date in which the agreement 
is concluded. Agreement is concluded 
when the shareholders approve.  

AUTHORIZATION IS NOT 
REQUIRED
In the event that the concentrated 
operations do not fulfill any of the 
above conditions (a or b), no authori-
zation will be required.  However, the 
Superintendence may request that it 
be notified.

CONCLUSION OF AGREEMENT 
(ART. 17) 
It will be understood that there is 
conclusion of agreement in the 
following cases:

a) In the event of a merger between
companies, from the time when the
General Board of Shareholders of
at least one of the participating
companies or the governing agency
has agreed to carry out the merger
operation.

b) In the event that there is linkage
through a common administrator, 
the concentration agreement exists
from the time in which the adminis-
trators have been appointed by the
General Board or by the governing
organism.

PERIODS FOR THE  
AUTHORIZATION (ART. 21)
The government authority shall 
decide within a term of 60 days (not 
counting holidays or weekends).  Such 
term may be extended for one time 
for up to an additional 60 days. That 
term begins from the moment that 
the Authority considers that it has all 
the information from the parties.. 

5. How do labor statutes
regulate the treatment
of local employees and
expatriate workers?
According to the Ecuadorian Labor 
Code, there is no difference in 
treatment between Ecuadorian and 
foreign employees.

The employment relationship is given 
by the voluntary agreement of the 
parties to enter into an employment 
contract, which may be verbal or 
written. This contract will establish 
the rights and obligations that the 
parties have mutually; what has not 
been stated will be based on the law 
provides. It will be mandatory for the 
employer to affiliate the employees to 
the social security from the beginning 
of their employment relationship. 

Any foreigner who wants to work in 
Ecuador must first comply with the 
Organic Law of Human Mobility, that 
is to have met all current migratory 
requirements that allows him to work 
in Ecuador.
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All agreements that are established 
between employer and employee must 
be legal and may not go against the law.

When an employer has two or more 
employees, it has the obligation to 
issue an internal work code, which is 
a legal document that must be approved 
by the corresponding authority, that 
serves to regulate labor relations 
between the contracting parties.

The employment relationship can be 
terminated by the causes established 
in the Law and in the duly approved 
Internal Labor Regulations. When the 
employer ends unilaterally and in an 
untimely manner, he has to pay 
compensation to the employee, which 
is subject to the time of service and 
the salary received by the employee.

In cases of occupational diseases or 
accidents that the employeemay 
encounter, the specific rules must be 
in place. However, it will be the 
employer’s obligation to give notice to 
the Ecuadorian Social Security 
Institute (IESS) within the time 
provided for it, in order to initiate the 
respective investigation.

The employer complies with the 
provisions issued by the labor authority, 
and must proceed according to them; 
otherwise he could be sanctioned 
according to the established norms. 

6. How do local banks and
government regulators deal
with the treatment and
conversion of local currency,
repatriation of funds overseas,
letters of credit, and other
basic financial transactions?
Ecuador since 2000 uses the official 
currency of the United States dollar, 
which is why there are no conflicts of 
conversion with local currency.

The repatriation of funds abroad is 
governed by several legal provisions, 
which permit the withdrawal of 
capital, provided that they meet 
several requirements, which must 
previously be duly justified. For 
example: The capital inflow must be 
registered with the Central Bank of 
Ecuador and comply with the 
conditions and limits established by 
the Internal Revenue Service.

Currently there is a tax on the 
withdrawal of capital from the 
country, which is equivalent to 5% of 
the capital to be repatriated. There 
are cases in which this tax is not 
applied, but it would have to be taken 
on a case by case to determine if the 
exemption would apply or not.

Letters of credit or any other  
international financial transactions 
that establish a payment to be made 
abroad must be submitted to the 
Ecuadorian legal system.

7. What types of taxes, duties,
and levies should a foreign
investor in Ecuador expect to
encounter?
In the case of foreign investment in a 
company that is incorporated or 
domiciled in Ecuador, it is considered 
that the company must pay 22% of 
income tax in Ecuador, unless its 
shareholders or foreign investors are 
domiciled in tax havens, in which case 
the income tax rate of the Ecuadorian 
entity could rise from 22% to 25%.

If dividends or profits are paid to 
foreign investors after income tax 
payments are made, whether the 
investor is a foreign corporation not 
domiciled in a tax haven or natural 
person not resident in Ecuador, there 
will be no withholding or additional 
taxes.

When dividends or profits are 
distributed directly or through 
intermediaries to resident companies 
or established in tax havens or 
jurisdictions of lower taxation, the 
corresponding withholding tax must 
be made on the taxable income.

8. How comprehensive are
the intellectual property laws
of Ecuador, and do the local
courts and tribunals enforce
these laws regardless of the
nationality of the parties?
The Ecuadorian legislation in matters 
of Intellectual Property is quite broad 
and includes the following legal bodies:

• Decision 486 of the Andean
Community of Nations. Common
Regime on Industrial Property.

• Decision 351 of the Andean
Community of Nations. Common
Regime on Copyright and Related
Rights.

• Intellectual Property Law.

• Regulation to the Law of Intellectual
Property.

• Organic Code of the Social
Economy of Knowledge, Creativity
and Innovation (enforced since
December 9, 2016).

These cover industrial property and 
intellectual property issues, such as 
patents, copyrights, ancestral 
knowledge, utility models, industrial 
designs, trademarks, trade names, 
commercial slogans, distinctive 
appearances, geographical indications 
and plant varieties.

Ecuadorian legislation includes 
principles of intellectual property, 
including time periods, duration of 
rights, limitations and exceptions of 
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rights, registration procedures, 
priority claim, protection require-
ments, rights and limitations, 
compulsory licenses, well-known 
distinctive signs, rights.

Regarding compliance with laws 
regardless of the nationality of the 
parties, we point out that Decision 
486 of the Cartagena Agreement 
includes the principle of “most favored 
nation treatment”, which includes the 
provisions of the ADPIC Agreement, 
which allows OMC members to 
establish the principle of nondiscrimi-
nation (known as most-favored-nation 
treatment) and whereby a country,  
as a general rule, should not be 
discriminated against right holders  
of different trading partners.

Article 2 of Decision 486: it states 
that “With respect to the protection 
of industrial property, any favor, 
privilege or immunity granted by a 
Member Country to nationals of 
another Member Country of the 
Andean Community, shall be made 
extended to nationals of any member 
of the World Trade Organization or of 
the Paris Convention for the protection 
of industrial property ... “

Administrative and judicial authority 
on intellectual property issues do not 
differentiate on the basis of the 
nationality of the parties.

9. If a commercial dispute
arises, will local courts or will
international arbitration offer
a more beneficial forum for
dispute resolution to foreign
investors?
In accordance with the constitutional 
rules of Ecuador, the Judicial Function 
enjoys internal and external indepen-
dence, through its administrative, 
economic and financial autonomy.

The judges are appointed through 
public competitions, in which the 
winners are invested as authorities for 
the different areas of specialization 
involving judicial matters.

At the moment, the buildings where 
the majority of judicial organisms are 
possess facility and comfort for the 
expedited attention to the users.

The following judicial bodies that are 
responsible for administering justice:

1.  The National Court of Justice.

2.  The Provincial Courts of Justice.

3.  The Courts and Tribunals
 established by law.

4.  The Courts of Peace.

The Council of the Judiciary is the 
governing body, administration, 
supervision and discipline of the 
Judicial Function.

There is new legislation known as the 
General Organic Code of Processes 
(COGEP), which allows verbal 
processing of trials making it more 
efficient. 

As far as arbitration is concerned, the 
Constitution of the Republic recognizes 
arbitration to be carried out in 
accordance with the law in public 
procurement, arbitration in law, 
following a favorable ruling by the 
Attorney General’s Office, in 
accordance with the conditions 
established by law. However, no 
international treaties or instruments 
may be concluded in which the 
Ecuadorian State cedes sovereign 
jurisdiction to instances of interna-
tional arbitration, in contractual or 
commercial disputes, between the 
state and private party or juridical 
persons.

Knowing that in Ecuador there are 
courts that can make adequate 
decisions and as a common practice in 
our environment, foreign investors 
establish national or international 
arbitration in their contracts. This 
decision will be made by the investors.

 10. What advice can you
provide for how best  
to negotiate or conduct 
business in Ecuador? 
If an investor has the intention of 
doing business in Ecuador, the legal 
system takes into account all the legal 
regulations in all ares of conducting 
business in Ecuador.

The investor must previously confirm 
the necessary requirements for his 
possible investment turnover in a 
business and have all the detailed 
information so that he does not have 
unnecessary setbacks in Ecuador.

You should consider your immigration 
issue that is linked to the activity you 
will carry out in Ecuador so you can 
obtain a previous temporary 
residence.

In Ecuador, as in other countries of 
the world, laws and regulations are 
modified or eliminated. In this sense, 
the foreign investor must seek 
professional and adequate legal advice, 
located in a strategic position within 
the continent.

The local currency is the United 
States dollar, which provides security 
to investors.

In recent years we have also increased 
physical infrastructure, road, 
communications and a network of 
airports located in the capital cities of 
Quito, Guayaquil, Cuenca and Manta.
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