THE CHOICE IS YOURS:
Navigating the
Multilane Highway
of Construction
Dispute Resolution

By Thomas J. Stipanowich, Esq.

Using a deliberate and thoughtful ap-
proach to managing and resolving con-
flicts can reap great dividends. Have you
considered all options in order to best
serve your client’s interests? Not doing so
could lead to missed opportunities and un-
necessary costs and delays.

When it comes to construction disputes,
contractors, design professionals and
project owners know four sobering truths:
(1) these conflicts tend to mount and inten-
sify; (2) related costs skyrocket; (3) find-
ing solutions becomes more difficult and
complicated as things move into “litigation
mode”; and (4) as a result, job progress
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may be delayed or disrupted, relationships
stressed and business goals undermined.

In light of these realities, construction par-
ties seek to resolve conflicts more quick-
ly and cost-effectively, instead of going
down the long and costly road of litigation.
A recent poll by leading construction law
firm Smith, Currie & Hancock' of corporate
counsel representing contractors, design
professionals and owners indicated that
“an efficient, cost-effective dispute resolu-
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tion process” topped the list of business
priorities in dispute resolution. Depending
on the circumstances, parties may priori-
tize other goals, including getting on with
business, maintaining control over dispute
resolution, ensuring a fundamentally fair
process and outcome (as measured by the
law or other standards), maintaining priva-
cy and confidentiality and preserving busi-
ness relationships, among other things.

(Continued on page 8)
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Contracts
in Context

In construction industry
contract disputes, the
debate over text versus
context takes center stage

By Professor Carl J. Circo

For more than a century, U.S. contract law
has become increasingly contextual. By
this, | mean that our legal institutions, in
establishing and enforcing contract rights
and obligations, place significant weight
on the overall circumstances in which
transactions occur, rather than merely
relying on express contract terms and ab-
stract rules of law. The ascendancy of con-
textual contract concerns not only judges
and legal scholars, but also arbitrators,
mediators and other neutrals dealing with
contract disputes and the management of
contractual relationships.

While our instincts may suggest the obvi-
ous importance of context in every con-
tractual relationship, such was not always
the case as a matter of law. In comparison
to many other branches of law, such as
those governing property interests, crimes
and the duties that everyone has to avoid
harming others (the subject of tort law),
an organized body of law governing con-
tractual relationships barely existed in the
United States until after the mid-19th cen-
tury. When contract law finally emerged,
it embraced relatively rigid principles
intended to govern all kinds of transac-
tions. Variations in customs, practices and
circumstances specific to one industry or
one type of exchange relationship—that
is, context—were largely ignored in fa-
vor of fixed, consistent rules. Only during

the 20th century did contract law broad-
ly adapt its fundamental principles to ac-
count for contextual differences. Today,
however, the totality of the circumstances
in which bargains and transactions occur
plays a central role in contract law.

We see this phenomenon in every aspect
of commerce and industry. A contextual
perspective influences how we structure,
conduct and interpret contracts different-
ly for distinct industries and transactions.
Context also leads legislatures to enact
specific laws to govern certain types of
contractual relationships, from legislation
affording special protection to consumers,
to complex codes or targeted statutes for
different commercial areas, such as the
sale of goods, construction industry activ-
ities, labor relations, financial transactions
and intellectual property rights.

My own experience derives from nego-
tiating contracts and settling disputes in
the construction and real estate indus-
tries over the course of two decades as a
practicing lawyer and, more recently, from
analyzing the judicial opinions and legisla-
tion | cover as a law professor in courses
on construction law and real estate trans-
actions. In my recently published book,
Contract Law in the Construction Industry
Context, | use the history of construction
industry cases in our courts to chronicle
the gradual transition from the relatively
formalistic understanding of contract law
prevailing through the mid-20th century to
today’s far more flexible one.

Although this transition is undeniable, it
has been surrounded by controversy. The
debate involves far more than the clash-
ing theoretical perspectives of the legal
scholars, economists and social scientists
who incessantly engage one another in
the academic journals. The competing ar-
guments concern the very role of contract
law as an instrument of society.

The questions at the heart of the matter
are of fundamental importance in the com-
mercial arena. Why does the law enforce
some promises but not others? Should
the primary objective of contract law be
to respect the sanctity of promises made
with the appropriate formalities, such as
a written agreement signed by the parties
affected? Alternatively, is freedom of con-
tract the organizing principle behind con-
tract law? If so, does freedom of contract
call for legal rules that maximize the ability
of individuals in the strongest bargaining
position to negotiate whatever advantag-
es they believe will best serve their inter-
ests? Or is the essential purpose of con-
tract law to promote the general welfare
by protecting the reasonable expectations
of those who transact business with one
another? Should a promise be legally en-
forceable only to the extent that it is part
of a deliberate and mutual exchange, or
should the law enforce any promise or
representation that predictably induces
reliance by the person to whom the prom-
ise or representation has been made? To
what extent should contract law incorpo-
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rate commonly shared societal values by
employing indeterminate standards, such
as reasonableness and good faith? How
important is it that contract law establish
clear rules that promote predictability and
certainty in commerce? To what extent
should the law aim to balance the costs
and benefits of contractual risks most effi-
ciently? If efficiency is a key consideration,
should the law focus on achieving results
that are most efficient for the parties to a
specific contractual dispute on an ad hoc
basis under the circumstances of that
case, or should contract law establish prin-
ciples that tend to advance the net gain for
the common good of society in the major-
ity of situations?

Such philosophical questions lead to more
practical ones when actual disputes arise
between contracting parties. What values
should guide decisions about how to un-
derstand a written agreement when the
contracting parties argue for conflicting
interpretations? How should the law ad-
dress unanticipated circumstances that
arise during the performance of a con-
tract? When, if ever, should it matter that
enforcing an agreement strictly in accor-
dance with its express terms yields results

that seem unfair or simply irrational when
applied to a particular dispute? Should it
matter that a contracting party made the
agreement based on a mistaken assump-
tion? These and similar questions inevita-
bly arise in complex and extended trans-
actional relationships, in part because of
the inherent ambiguity of language and
in part because of the unpredictability of
future events.

In our courts, the unique circumstances
surrounding contractual relationships in
the construction industry have played an
especially important role in the transition
to a more contextual conception of con-
tract. Because alternative dispute reso-
lution processes play such a prominent
role in resolving construction industry
disputes, arbitrators, mediators and other

“In our courts,
the unique circumstances
surrounding contractual
relationships in the construction

industry have played an
especially important role in
the transition to a more

neutrals must also grapple with the dis-
tinction between the traditionally formal-
istic understanding of contract and a more
flexible, situationally attentive one. As a
few examples will show, the movement
in our courts toward the more contextu-
al concept in construction industry cases
emerged gradually, and it continues to the
present time.

By the early 20th century, judges began
to appreciate that contract law should ac-
knowledge certain circumstances inherent
in the construction process that affect the
reasonable expectations of industry partic-
ipants. One of contract law’s most import-
ant contextual principles was solidified
during that period in cases involving refus-
als by project owners to pay builders due
to imperfect performance. When builders
sued to collect payment under those cir-
cumstances, they faced a high hurdle un-
der an established contract law rule that
reflected the legal formalism of the time:
The owner’s obligation to pay was depen-
dent on the builder’s performance strictly
in accordance with the terms of the writ-
ten agreement. Taking into account the
special circumstances of building projects,
courts crafted a new and far more flexi-

contextual conception
of contract.”
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ble principle that recognized the right of
a contracting party to receive equitable
payment for imperfect performance if, un-
der all the circumstances, the other party
would still receive the essential economic
benefits the contract contemplated. The
reasoning in these cases recognized the
impracticality of conditioning a builder’s
right to payment on perfect performance
even though the contractual specifications
were unambiguous. This rationale eventu-
ally became recognized as the “substan-
tial performance” doctrine, which courts
now routinely use to determine whether a
breach of contract should be considered,
under the totality of the circumstances of a
case, so material as to prevent the breach-
ing party from having any remaining rights
under the contract. This concept of ma-
teriality vests the decision-maker with a
degree of discretion antithetical to legal
formalism.

Also during the era in which a highly for-
malistic approach to contract law still
prevailed, judges began to recognize the
importance of taking into account customs
and trade practices when dealing with
construction industry disputes. Thus, in

another line of early-20th-century cases,
courts began to imply terms into written
contracts based on the interdependent
relationships common between industry
participants. Implying terms into contracts
involves much more than inferring from
the express terms of a written agreement
what the contracting parties actually in-
tended; rather, it often reflects a policy de-
cision that particular circumstances call for
the law to impose on one party an obliga-
tion relating to circumstances the parties
did not adequately address in their written
agreement. A leading example is the doc-
trine holding that a project owner implied-
ly warrants the sufficiency of the plans and
specifications it provides to a builder. In
a similar way, decisions in other industry
cases imposed on a party to a construction
contract a duty to share certain informa-
tion within that party’s special knowledge
when a failure to disclose that information
would materially and adversely impact the
other party’s ability to perform under the
contract.

As contract law further evolved during the
second half of the 20th century, judges
became more and more willing to imply

terms into agreements based on the to-
tality of the circumstances surrounding a
contractual relationship. In construction
cases, some of the most important factors
that influenced courts to imply obligations
derived from customs and trade practices
of the industry in general, as well from
evidence of a course of dealing or perfor-
mance between the specific contracting
parties. Thus, in deciding disputes over
construction contracts, courts often con-
sider evidence that a word or phrase used
in the contract has special meaning within
the industry. Similarly, they may consider
what the parties’ behavior during perfor-
mance of the contract suggests about
how to interpret the written terms of the
agreement. In effect, in applying contract
law, courts regularly engage in a delicate
balance between respect for the text of a
contract and regard for the implications
of the context of a specific relationship or
situation.

Another key example of the movement
toward a more contextual understanding
of contractual relationships in the con-
struction industry involves how courts
deal with circumstances in which an in-

“A leading example
[of implying terms into
contracts] is the doctrine

holding that a project owner

impliedly warrants the

sufficiency of the plans
and specifications it

provides to a builder.”
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dustry participant takes action or makes
a commitment based on an offer of per-
formance that falls short of the technical
requirements for an enforceable contract.
One of the most common situations in this
category arises when a general contractor
submits a binding bid on a project based
in part on a trade contractor’s erroneous
price proposal for a significant part of the
work. The formal rules of contract offer
and acceptance allow the trade contractor
to withdraw the proposal up to the time
the general contractor formally accepts
it. The contextual approach, however,
permits the general contractor to treat
the proposal as a binding commitment if
the contractor reasonably relied on the
proposal as part of its winning bid for the
project. In what amounts to a contextual
mirror image of this principle, a court may
relieve a party from the obligation to per-
form under a construction contract where
that party’s pricing decision was based
on a mistaken calculation if the court con-
cludes that enforcing the contract against
the mistaken party would be unconsciona-
ble and that allowing the defense of mis-
take would not be unduly prejudicial to the
other party under the circumstances. Inde-
terminate standards such as “reasonable
reliance,” “unconscionability” and “undue
prejudice,” while anathema to a formalistic
perspective, are characteristic of a contex-
tual one.

Today, the most burning text-versus-con-
text questions involve matters of contract
interpretation, especially when circum-
stances arise that the parties failed to
anticipate in their written agreement. Con-
tractual relationships in the construction
industry present particularly difficult prob-
lems of unanticipated circumstances be-
cause building projects routinely involve
complex webs of interdependent and
dynamic relationships calling for perfor-
mance under conditions of high risk and
great uncertainty as developments occur
over an extended project duration. Legal

commentators often call this the gap-fill-
ing dilemma: Should contract law provide
a framework for filling in reasonable terms
to deal with a situation the parties did not
anticipate? If so, should the objective be to
discern what terms the parties most likely
would have included in their agreement
had they thought of the specific situation,
or should it be to impose on the parties the
result that the decision-maker deems most
efficient under the circumstances?

Gap-filling questions often come up in con-
temporary cases under certain contractual
provisions common in construction indus-
try contracts. Should a pay-if-paid or pay-
when-paid term be enforced literally as an
absolute condition to the right to payment,
or do the specific circumstances of the
project or the relationship between the
contracting parties show that the parties
intended the provision merely as a basis
for delaying the right to payment for a
reasonable time? May an owner use a ter-
mination for convenience clause as an op-
portunity to engage in bid shopping? Does
a no-damage-for-delay clause insolate an
owner from liability for a delay attributable
to the owner’s activities that unnecessar-
ily interfere with the contractor’s perfor-
mance of the work?

In these and similar situations involving
contract interpretation, the debate over
text versus context takes center stage,
and it rages on. Even within the judicial
decisions from a single jurisdiction, we
find many opinions firmly adhering to the
formalist approach that considers only the
words the parties used to express their
agreement, while we see many others
taking context into account to a greater
or lesser extent. While to some commen-
tators these seemingly conflicting ap-
proaches show that contract law is in dis-
array when it comes to the most difficult
matters of contract interpretation, | see
something different. A close analysis of
the cases suggests that in deciding wheth-

er to interpret a written agreement strictly
by reference to its text or to give weight
to context, courts regularly consider the
totality of the circumstances of the specif-
ic situation. If the circumstances provide
no stimulus for looking beyond the writ-
ten agreement, the judicial inquiry stops
there. But the trend in contemporary cas-
es also evidences a willingness of courts
to weigh such factors as trade custom,
course of dealing, course of performance
or other situational considerations when
doing so tends to honor the transactional
relationship. In other words, to repeat a
conclusion from my recent book on con-
tract law in the construction industry, with
respect to the text-versus-context puzzle,
“| offer a seemingly tautological response:
the context of the dispute guides courts in
identifying those cases calling for contex-
tual interpretation.”

A contextual conception of contract
law requires decision-makers to have a
well-founded understanding of the con-
tractual circumstances and transactional
relationships involved in specific situa-
tions. Arbitrators, mediators and desig-
nated neutrals, whether handling con-
struction industry cases or other types of
contract disputes, often have an advan-
tage over courts in this regard because
an organization such as JAMS provides
neutral experts who are as impartial as the
judges in our court system but who have
far greater industry-specific experience.
At the same time, as the story of the con-
textual contract demonstrates, the evolu-
tion of contract law will occur gradually as
courts adapt their decisions to experience.

Carl J. Circo is the Ben J.
Altheimer Professor of Legal
Advocacy at the University
of Arkansas School of Law
By * and author of Contract Law
3‘ ~in the Construction Industry
' A Context as well as many
other works in the real estate and construction
law fields. Email him at ccirco@uark.edu.
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The JAMS Global Engineering and Construction Group pro-
vides expert mediation, arbitration, project neutral and
other services to the global construction industry to resolve
disputes in a timely manner. Learn more at jamsadr.com/
construction.

HONORS &
SPEAKING ENGAGEMENTS

Hon. Carol Park-Conroy (Ret.) (Washington, DC) moderat-
ed, for the sixth consecutive year, the key case review panel
at the Boards of Contract Appeals Bar Association’s Annual
Program on October 22, 2019. Additionally, Park-Conroy will
speak at Financial Executives International’s Conference on
Government Business on February 4, 2020.

Hon. Geraldine Soat Brown (Ret.) (Chicago) gave remarks
about arbitrator subpoenas and evidence from non-parties in
the context of an American Bar Association panel titled What
Litigators Need to Do Differently When Acting as Advocates
in Arbitration at the annual meeting of the Women in Litiga-
tion Section on November 15, 2019. Judge Brown also made
a presentation to the Society of lllinois Construction Attorneys
on December 17, 2019, titled ADR Headlines: Recent News
About Arbitration and Mediation.

Philip L. Bruner, Esq. (Minneapolis) presented the keynote
address to open the Society of Construction Law — India’s
2019 Conference on Construction Law and Arbitration held
in December 2019 in New Delhi, India, and attended by more
than 250 delegates from around the world.

John W. Hinchey, Esq. (Washington, DC) has contributed an
article, “Rethinking of Construction Disputes,” to a forthcom-

ing edition of Construction Law International, the magazine
of the International Bar Association’s International Construc-
tion Projects Committee. In the article, Mr. Hinchey surveys
the spectrum of techniques and processes used to avoid and
resolve disputes and concludes that the goal should not be
to discover some ideal or optimum process, but rather to de-
termine which technique or process best suits the values and
objectives of the affected parties.

ON THE MOVE

Paul A. Bruno, Esq. (Dallas) as been named programme
chair of the International Academy of Construction Lawyers’
Annual Meeting, which will be held March 26-28, 2020, in
Stellenbosch, South Africa.

Hon. Carol Park-Conroy (Ret.) has been elected as an
honorary fellow of the American College of Construction Law-
yers.

Fred G. Bennett, Esq. (Los Angeles), Ross W. Feinberg,
Esq. (Orange County), and Thomas J. Stipanowich, Esq.
(Los Angeles) joined the JAMS Global Engineering and Con-
struction Group. JAMS’ nationwide panel now includes more
than 40 construction dispute resolution professionals.

RECENT MATTERS

Kenneth C. Gibbs, Esq. (Los Angeles) has been engaged
to mediate disputes arising out of construction projects at
LaGuardia Airport; Los Angeles International Airport; the Tap-
pan Zee Bridge; and interstate highways in Ohio, Utah, Arizo-
na and South Carolina.

Patricia H. Thompson, Esq. (Miami) recently completed
her service as chair of a Florida-based arbitration arising out
of the allegedly wrongful termination of a subcontractor on a
project involving marine and land-side construction. The dis-
putes involved multi-million-dollar counterclaims of defective
work, project delay and material design change, which the
panel resolved following a three-week-long hearing. Thomp-
son also successfully mediated—pre-litigation—a threatened
multistate employment class and collective action asserted
against a marine contractor and, in another matter, assisted
the parties to a commercial crime policy by issuing an opin-
ion as to whether there was coverage for losses caused by a
decade of fraud by a senior officer of the corporate insured.
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Building Diversity in ADR

JAMS offers an
inclusion rider for
arbitration contracts

JAMS Chief Marketing Officer Mark
Smalls offered his perspective in a recent
blog post titled “Making the Case for
Greater Diversity in ADR.” Smalls notes
that it’s time for all stakeholders to take
bold steps to make diversity and inclusion
a priority.

JAMS is committed to recruiting and pro-
moting an inclusive panel of ADR profes-
sionals. Nearly half of the neutrals who
have joined us over the past five years are
women and/or diverse. An early supporter

of the Equal Representation in Arbitra-
tion Pledge, JAMS is the first private ADR
provider to offer a diversity and inclusion
rider for arbitration contracts. This model
contract language recognizes the benefits
of considering diversity in the arbitrator
selection process. Learn more at jamsadr.
com/clauses/#Diversity.

In the fall, JAMS became the first ADR pro-
vider to hire a diversity program manager,
Joanne Saint Louis, to help steer its di-
versity initiatives. As noted by a Law 360

article after the an-
nouncement, “Saint
Louis is tasked with
helping to further
the  organization’s
diversity and inclu-
sion goals, which
include  improving
the diversity of its panel of neutrals and
facilitating the selection of more diverse
mediators and arbitrators.” Read more
at jamsadr.com/news/2019/jams-wel-
comes-diversity-program-manager.

JAMS GEC neutral Deborah S. Ballati, Esg. on the
benefits of experiencing diverse perspectives

Being part of a diverse organization
provides everyone the opportunity
/ to experience different perspectives,
which is important to understanding the goals, motivations
and concerns of those with whom we work and to whom we
provide our services. | began practicing law at a time when
there were very few female attorneys and businesswomen,
and | feel this was actually beneficial to me because | was
able to learn from, and appreciate the differences of, those
who, at least outwardly, didn’t look or act like me or seem to
have the same perspective. | learned how to listen in order to
understand the motivations and perspectives of others.

It’s also true that, at least initially, people are usually more
comfortable discussing their lives with those who seem to be
like them or have had similar life experiences. Both lawyers
and neutrals know that comfort leads to trust, and gaining
trust is essential to effectively representing clients and facili-
tating settlements through mediation. Similarly, arbitrators are
more effective when they are trusted, which results from their
understanding the various perspectives and predispositions
of litigants. Thus, it is critical for all alternative dispute resolu-
tion (ADR) services to enlist a diverse panel of neutrals, both
to mentor each other and to provide trusted care and service
to clients.
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Navigating the Multilane Highway of Construction Dispute Resolution

(Continued from Page 1)

In order to achieve their individual busi-
ness goals, parties can choose from many
options for managing and resolving con-
flicts during or after a construction proj-
ect. In the course of resolving disputes
on this multilane highway of process op-
tions, parties often make multiple lane
changes. “Litigotiation”?—the practice of
seizing opportunities to negotiate at ap-
propriate times before, during and after
adjudication—has always been a common
practice. Today, however, there are other
options, including arbitration, mediation
and advisory evaluation, as well as options
within these rubrics.

Which processes you choose, and when, is
critical. The poll of in-house counsel high-
lighted the relationship between process
choices and achieving business goals.
Here are several key considerations for
construction parties and counsel.

Should we employ a multi-step
dispute resolution ladder?

Standard construction contracts routinely
include some form of a multistep dispute

It

resolution ladder, commencing with a
provision for direct negotiations and/or
third-party intervention in real time. Fur-
ther steps often include mediation and
binding arbitration. By placing the ini-
tial emphasis on negotiated settlement,
stepped arrangements prioritize maximal
party control, informality, economy and
efficiency. If early-stage negotiation fails,
stepped processes envisage increasingly
robust intervention by third parties cul-
minating in binding arbitration (or litiga-
tion). Given the emphasis parties tend to
place on efficient, low-cost resolution and
the fact that most disputes are ultimate-
ly resolved by informal settlement rather
than through the decision of a third party,
stepped “channeling” of disputes is a log-
ical approach.

However, lawyers have different opinions
regarding stepped processes. Many feel
that the potential benefits of such provi-
sions outweigh the costs. Others believe

“By placing the
initial emphasis on
negotiated settlement,
stepped arrangements
prioritize maximal party
control, informality,
economy and
efficiency.”

that even without contractual provisions,
parties will negotiate or mediate if and
when it is in their best interest to do so,
and that settlement-focused preliminaries
may prove to be a waste of time and delay
the eventual bargaining. Whatever one’s
perspective, a closer look can be benefi-
cial.

Should there be a provision
for early negotiations?

Because it avoids the rancor that is some-
times a byproduct of adjudication, nego-
tiating an early settlement may produce
more satisfactory results while enabling
parties to maintain or even restore their re-
lationships. A negotiated settlement may
permit parties to promote their business
interests through integrative terms and in-
kind trade-offs that could not otherwise be
obtained through litigation or arbitration.
Early settlement gives parties the opportu-
nity to work through their differences and
explore solutions in private, thus allowing
them to avoid the publicity and visibility
that is part of litigation (and sometimes
arbitration). Finally, research has shown
that negotiated or mediated settlements

ainig vyl
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“Parties may
appreciate tenacious
mediators who stay involved
pending the commencement
of arbitration or litigation
and remain ready to
facilitate settlement

discussions.”

are more likely to be more sustainable
and to be complied with voluntarily than
decisions issued by third-party arbitrators
or judges.

The poll of in-house counsel indicated
that one of the more popular ways of ac-
complishing a company’s goals in dispute
resolution is through project-level negoti-
ations, or by negotiation between senior
executives. Respondents favored provid-
ing for such arrangements in their con-
tracts. In order to make the most of such
provisions, their precise contours should
be tested and shaped by the parties them-
selves.

When is mediation most
effective, and what provisions
should be made in the contract?

The potential benefits of mediation for
construction parties are generally under-
stood, including the ability of parties and
counsel to exercise considerable control
over the process and the outcome. While
the latter usually involves a financial set-
tlement, parties may be able to craft cre-
ative solutions and preserve or improve

business relationships. Mediation is rela-
tively inexpensive, which helps parties to
limit or avoid the unpredictability and ex-
pense of arbitration or litigation.

But while many lawyers and dispute reso-
lution professionals agree that mediation
is frequently effective, there is sharp de-
bate over how and when mediation should
be undertaken. The conventional stepped
process establishes mediation as a prelim-
inary step before adjudication, sometimes
as a contractual condition precedent to
the obligation to arbitrate or litigate. How-
ever, some advocates and dispute reso-
lution professionals argue that mediation
undertaken before the commencement of
adjudication often occurs before disputes
are ripe for settlement, and that a better
approach is to let the parties mediate at
some stage of adjudication, when they
have more information and are more emo-
tionally ready to negotiate.

But some lawyers and mediators do see
value in early mediation, which can pro-
duce a resolution without the delays, costs
and risks of litigation. They recognize that
some mediators, particularly those with
a track record of settling disputes early,
have the skills and determination to move

a matter forward even before formal dis-
covery by working with parties to facilitate
the exchange of key information. If medi-
ation is not initially successful, a mediator
may be able to help the parties agree on
a process that will produce a resolution,
such as an advisory evaluation or a cus-
tomized form of arbitration (such as fi-
nal-offer arbitration). In any case, parties
may appreciate tenacious mediators who
stay involved pending the commence-
ment of arbitration or litigation and remain
ready to facilitate settlement discussions.
Usually, the costs of early mediation are
negligible compared to the opportunities
presented.

Therefore, it may be helpful to include a
contractual provision for preliminary me-
diation to overcome “in-the-box” thinking
favoring late-stage mediation. This is es-
pecially true because many lawyers are
reluctant to engage in any negotiations
without the involvement of a mediator.?

Should provisions for
negotiation or mediation
give a nudge or a mandate?

Assuming parties want contractual provi-
sions for negotiation at the job or senior
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level, and/or for mediation, should partic-
ipation be a requirement that is enforce-
able by a court? If so, should negotiation
or mediation be a condition precedent to
further steps such as arbitration or litiga-
tion? Again, opinions vary.

Parties may include contractual provisions
for negotiation or mediation without much
concern for their legal enforceability. After
all, in many cases parties pursue negotia-
tion and/or mediation (with or without con-
tractual requirements) and reach a settle-
ment without resorting to adjudication or,
alternatively, moving to the final (adjudica-
tion) stage without bickering over proce-
dures. Nevertheless, parties are advised
to consider enforcement issues if they are
concerned that they may require judicial
assistance in compelling an involved party
to come to the negotiating table. At the
same time, they should be aware that pro-
visions to negotiate or mediate disputes
prior to adjudication are a double-edged
sword, as a claimant’s failure to formally
comply with such provisions may be used
by the defendant to postpone or even de-
rail adjudication.*

What kind of arbitration
is appropriate?

Before the advent of mediation, arbitra-
tion was the sole alternative dispute res-

“Having extensive
professional construction
expertise and conflict
resolution training or
experience...the [project]
neutral earns the trust
of key members of the
construction team.”

olution process, a true alternative to going
to court. Arbitration offered decision-mak-
ing by industry experts (with a strong em-
phasis on multidisciplinary panels) and an
escape from the procedural formalities
associated with litigation. Pre-hearing
discovery and motion practice, if any, was
minimal. Resultant “justice” was often
measured in non-legal terms.

Today, much has changed. While arbitra-
tion is still a valuable alternative featuring
subject-matter experts as decision-mak-
ers; relative brevity and finality; and a
cost-effective, efficient process (thanks,
among other things, to limited discovery),
it has gradually become more like litiga-
tion. This litigation-like model may—or
may not—be the most effective solution
for construction disputes. The challenge
for parties and counsel is reflected in re-
sponses to the survey of in-house coun-
sel: On the one hand, parties tend to pri-
oritize having an efficient, cost-effective
approach to resolving disputes in order to
get on with business; on the other hand,
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lawyers have abiding concerns regarding
procedural due process and an outcome
consistent with legal standards. It is up to
the parties to take advantage of the proce-
dural choices inherent in contract-based
arbitration to achieve the proper balance
among these priorities; however, they do
not always avail themselves of the oppor-
tunities.

Some years ago, the College of Commer-
cial Arbitrators Protocols for Expeditious,
Cost-Effective Commercial Arbitration® of-
fered guidance for business parties, coun-
sel and other stakeholders in arbitration
that led some organizations to offer expe-
dited, or fast-track, arbitration procedures.
For example, in addition to including Ex-
pedited Procedures (including limitations
on discovery) for use in conjunction with
its Comprehensive Arbitration Rules and
Procedures, JAMS publishes Stream-
lined Arbitration Rules designed for use
with respect to controversies in which no
disputed claim exceeds $250,000.° The
Rules contemplate hearings before a sin-
gle arbitrator; expedited schedules for
each stage of the process; early, voluntary,
informal exchange of “all non-privileged
documents and information . . . relevant
to the dispute or claim,” including antici-
pated exhibits and names of prospective
witnesses; and other special elements.
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In the absence of appropriate contrac-
tual arrangements, achieving cost-effec-
tiveness and efficiency in arbitration may
depend on how effectively arbitrators
can manage parties and process, and the
willingness of counsel to forego court-like
discovery, motion practice, evidentiary ob-
jections and the like.

Might a real-time approach
involving third-party
facilitation or evaluation
help to avoid, minimize and
manage jobsite conflict?

There is another very important but fre-
quently overlooked set of choices involv-
ing opportunities for promoting early res-
olution of disputes on the jobsite in real
time. Having touched on the benefits of
early negotiation above, we will now con-
sider ways in which third-party evaluation
or facilitation may come into play.

Historically, real-time jobsite conflict man-
agement involved early decision-making
by project architects and/or engineers.
Given the potential conflicts of interest on
the part of project design professionals,
however, new forms of expert evaluation
involving independent third parties have
been developed—the most prominent
being dispute boards composed of con-
struction experts who offer nonbinding
decisions on infrastructure projects as a

way of promoting informal settlements of
claims and controversies.

Less well known is the work of other kinds
of project neutrals, including standing
mediators, who routinely facilitate discus-
sion and the resolution of issues as they
develop. By resolving conflicts before
parties lawyer up and move into litigation
mode, real-time mediation can maximize
the efficiency and cost-effectiveness of
dispute resolution.’

A model for effective real-time conflict
management on construction projects is
currently being pioneered by Intel Corpo-
ration. Responding to concerns about the
duration, cost and unpredictability of liti-
gation and the limitations of lawyer-driven
mediation, Intel augmented the company’s
traditional stepped dispute resolution sys-
tem for construction disputes with a cus-
tom program for dispute prevention.® At
the heart of Intel’s program is a third-party
neutral who is engaged by the owner and
general contractor at the beginning of a
construction project. Having extensive
professional construction expertise and
conflict resolution training or experience,
as well as communication soft skills, the
neutral earns the trust of key members
of the construction team. During monthly
visits to the jobsite, the neutral assesses
job progress and risks, and meets with a
senior risk management team appointed
by the owner and contractor to survey and

evaluate project risks. The team consults
with the neutral on appropriate options for
addressing developing concerns, includ-
ing coaching or advisory efforts aimed at
dispute prevention as well as more formal
dispute resolution roles. Thus far, Intel’s
conflict management program has been
successful in avoiding formal legal dis-
putes on the projects where it has been
employed, which represent more than $5
billion in construction!

Thoughtful planning can
make a big difference.

Never before have there been so many
useful options for preventing, managing
and resolving construction conflicts. Con-
struction parties and counsel have the op-
portunity to make thoughtful, deliberate
process choices in order to meet their par-
ticular business priorities. Will you seize
the opportunity?

Thomas J. Stipanowich,
ES(. is recognized as an
international expert on
managing and resolving
large, complex construction
and infrastructure disputes
and has long experience

as arbitrator, mediator and project neutral. A
JAMS neutral based in Los Angeles, he also
heads the famed Straus Institute for Dispute
Resolution at Pepperdine University. Email him
at tstipanowich@jamsadr.com.
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