
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF LOUISIANA 

 
ATLANTIC SPECIALTY INSURANCE 
COMPANY AND NICHOLAS CHAD 
GONZALEZ 
 

 CIVIL ACTION 

VERSUS 
 

 NO. 15-570 

PORTER, INC., D/B/A FORMULA 
BOATS 
 

 SECTION “R” (4) 

 
 

ORDER AND REASONS 
 
 

Before the Court is Defendant Porter, Inc.’s motion in limine and 

Daubert motion to strike the report of Plaintiffs’ expert witness, Troy Little, 

and to prohibit Little from testifying at trial.1  For the following reasons, the 

Court GRANTS defendant’s motion. 

 

I. BACKGROUND 

This lawsuit arises out of a fire onboard the Budget Bender, a 

recreational boat owned by plaintiff Nicholas Chad Gonzalez, that occurred 

on or about December 21, 2013 and rendered the boat a total loss.    The boat 

was insured by Atlantic Specialty Insurance Company, which paid Gonzalez 

                                            
1  R. Doc. 27. 

Case 2:15-cv-00570-SSV-KWR   Document 75   Filed 10/20/16   Page 1 of 19



2 
 

$280,000 on his insurance claim.  Plaintiffs assert claims against the boat’s 

manufacturer, Porter, Inc., for redhibition, breach of contract, products 

liability, and negligence.2  Plaintiffs allege that the fire was caused by an 

electrical malfunction attributable to corroded wiring in the port side of the 

boat.3  According to plaintiffs, a gap along the edge of a wet bar in the boat’s 

cockpit allowed water to flow downward and onto the wiring below, causing 

the corrosion.4  Plaintiffs allege that this corrosion caused a short circuit that 

energized wires, causing them to overheat and eventually ignite a fire.5  To 

support this theory, plaintiffs retained three experts: Captain Guy Plaisance, 

a marine surveyor; Gary Jones, a fire causation consultant; and Troy Little, 

an electrical engineer.6 

Little investigated the Budget Bender on January 31, 2014, March 12, 

2014, and July 17, 2014, and submitted a report of his findings on August 5, 

2014.7  Little’s report noted that he had confirmed Gary Jones’ analysis of 

the fire’s origin, and the report recited Little’s evaluation of the electrical 

                                            
2  R. Doc. 1-2 at 3-4. 
3  Id. at 2. 
4  Id. 
5  Id.  
6  Defendant has also moved the Court to strike the reports of Jones 

and Plaisance, to prohibit them from testifying, and to strike the “hose-test” 
video demonstrations prepared by Plaisance.  See R. Doc. 26 (Jones); R. Doc. 
29 (Plaisance).  The Court will address those motions separately. 

7  R. Doc. 27-2 at 1-2. 
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wiring behind the sofa where the fire originated.8  Little’s report stated that 

while performing a visual inspection, he observed a corroded pigtail 

connection that “exhibited signs of electrical damage consistent with that of 

water intrusion.”9  Though Little was unable to determine the relationship 

between the pigtail connector and the wiring harnesses routed through the 

fire origin area, Little’s report theorized that the circuits in the deteriorated 

pigtail connector short circuited, which energized the circuits and bypassed 

the protective circuit breakers, causing current to travel through the wiring 

harness and overheat “butt-splice” connectors, starting the fire.10  Little 

concluded that water ingress into the pigtail connection caused its corrosion 

and deterioration.11  However, Little’s report did not identify which specific 

connector failed, nor did it describe or explain the steps Little took to confirm 

his “conclusion.”12 

Porter now moves the Court to exclude Little’s report and to prohibit 

Little from testifying.  Porter gives three arguments for exclusion: (1) that 

plaintiffs failed to submit an expert report on behalf of Little; (2) that the 

document plaintiffs did submit failed to satisfy the technical requirements of 

                                            
8  Id. at 2. 
9  Id. 
10  Id. at 2-3. 
11  Id. at 4. 
12  Id. 

Case 2:15-cv-00570-SSV-KWR   Document 75   Filed 10/20/16   Page 3 of 19



4 
 

Federal Rule of Civil Procedure 26 and this Court’s scheduling order; and (3) 

that Little does not base his proffered expert testimony on reliable data and 

sound methodologies, as required by Federal Rule of Evidence 702 and 

Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993).  

Plaintiffs initially responded to defendant’s Rule 26 arguments13 but not its 

Daubert argument.  The Court ordered plaintiffs to address the Daubert 

issues.14  Plaintiffs filed their response,15 and defendant replied.16 

 
 

II. LEGAL STANDARD 
 

When expert testimony offered by one party is subject to a Daubert 

challenge, the Court must act as a “gatekeeper” under Federal Rule of 

Evidence 702. 

A district court has considerable discretion to admit or exclude expert 

testimony under Rule 702.  See Gen. Elec. Co. v. Joiner, 522 U.S. 136, 138-

39 (1997); Seatrax, Inc. v. Sonbeck Int’l, Inc., 200 F.3d 358, 371 (5th Cir. 

2000).  Rule 702, which governs the admissibility of expert witness 

testimony, provides: 

                                            
13  R. Doc. 36. 
14  R. Doc. 50. 
15  R. Doc. 57. 
16  R. Doc. 60. 
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A witness who is qualified as an expert by knowledge, skill, 
experience, training, or education may testify in the form of an 
opinion or otherwise if: (a) the expert’s scientific, technical, or 
other specialized knowledge will help the trier of fact to 
understand the evidence or to determine a fact in issue; (b) the 
testimony is based on sufficient facts or data; (c) the testimony is 
the product of reliable principles and methods; and (d) the expert 
has reliably applied the principles and methods to the facts of the 
case. 
 

Fed. R. Evid. 702. 

In Daubert v. Merrell Dow Pharmaceuticals, Inc., the Supreme Court 

held that Rule 702 requires the district court to act as a gatekeeper to ensure 

that “any and all scientific testimony or evidence admitted is not only 

relevant, but reliable.”  509 U.S. at 589; see also Kumho Tire Co., Ltd. v. 

Carmichael, 526 U.S. 137, 147 (1999) (clarifying that the Daubert 

gatekeeping function applies to all forms of expert testimony).  The Court’s 

gatekeeping function thus involves a two-part inquiry into reliability and 

relevance.  

First, the Court must determine whether the proffered expert 

testimony is reliable.  The party offering the testimony bears the burden of 

establishing its reliability by a preponderance of the evidence.  See Moore v. 

Ashland Chem. Inc., 151 F.3d 269, 276 (5th Cir. 1998).  The reliability inquiry 

requires the Court to assess whether the reasoning or methodology 

underlying the expert’s testimony is valid.  See Daubert, 509 U.S. at 592-93.  
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The aim is to exclude expert testimony based merely on subjective belief or 

unsupported speculation.  See id. at 590.   

The Court in Daubert articulated a flexible, non-exhaustive, five-factor 

test to assess the reliability of an expert’s methodology: (1) whether the 

expert’s theory can be or has been tested; (2) whether the theory has been 

subject to peer review and publication; (3) the known or potential rate of 

error of a technique or theory when applied; (4) the existence and 

maintenance of standards and controls; and (5) the degree to which the 

technique or theory has been generally accepted in the scientific community.  

Id. at 593-95.  The Supreme Court has emphasized, however, that these 

factors “do not constitute a ‘definitive checklist or test.’”  Kumho, 526 U.S. at 

150 (quoting Daubert, 509 U.S. at 593).  Rather, district courts “must have 

considerable leeway in deciding in a particular case how to go about 

determining whether particular expert testimony is reliable.”  Id. at 152.  

Courts have also considered whether experts are “proposing to testify about 

matters growing naturally and directly out of research they have conducted 

independent of the litigation, or whether they have developed their opinions 

expressly for purposes of testifying,” Daubert v. Merrell Dow Pharms., Inc., 

43 F.3d 1311, 1317 (9th Cir. 1995), whether the expert has adequately 

accounted for obvious alternative explanations, see Claar v. Burlington 
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N.R.R., 29 F.3d 499 (9th Cir. 1994), and whether the expert “is being as 

careful as he would be in his regular professional work outside his paid 

litigation consulting,” Sheehan v. Daily Racing Form, Inc., 104 F.3d 940, 

942 (7th Cir. 1997).  

The Court also considers this motion recognizing that this case involves 

a nonjury trial.  In Daubert, the Supreme Court’s overriding concern was 

with the problem of exposing the jury to confusing and unreliable expert 

testimony.  See 509 U.S. at 595-97.  In the wake of Daubert, several courts 

have recognized that in the context of a bench trial, as is the case here, “the 

Daubert gatekeeping obligation is less pressing,” because the gatekeeper and 

trier of fact are the same. Volk v. United States, 57 F. Supp. 2d 888, 896 n.5 

(N.D. Cal. 1999); see also Seaboard Lumber Co. v. United States, 308 F.3d 

1283, 1301-02 (Fed. Cir. 2002) (explaining that in the context of a bench trial 

the Daubert standard must still be applied but the concerns about expert 

evidence misleading a jury “are of lesser import”); Gibbs v. Gibbs, 210 F.3d 

491, 500 (5th Cir. 2000) (“Most of the safeguards provided for in Daubert 

are not as essential in a case such as this where a district judge sits as the 

trier of fact in place of a jury.”).  Nevertheless, Daubert still applies in bench 

trials, and this Court must still ensure that the proffered testimony is reliable.  

See id. 
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Expert testimony “must be reliable at each and every step or else it is 

inadmissible.  The reliability analysis applies to all aspects of an expert’s 

testimony: the methodology, the facts underlying the expert’s opinion, the 

link between the facts and the conclusion, et alia.”  Knight v. Kirby Inland 

Marine Inc., 482 F.3d 347, 355 (5th Cir. 2007) (citation omitted).  “Where 

the expert’s opinion is based on insufficient information, the analysis is 

unreliable.”  Paz v. Brush Engineered Materials, Inc., 555 F.3d 383, 388 (5th 

Cir. 2009). 

In Joiner, the Supreme Court explained that “nothing in either 

Daubert or the Federal Rules of Evidence requires a district court to admit 

opinion evidence that is connected to existing data only by the ipse dixit of 

the expert.”  522 U.S. at 146.  Rather, “[a] court may conclude that there is 

simply too great an analytical gap between the data and the opinion 

proffered.”  Id.; see also LeBlanc v. Chevron USA, Inc., 396 F. App’x 94, 98 

(5th Cir. 2010).  

If the Court is satisfied that the expert’s testimony is reliable, the Court 

must then determine whether the expert’s analysis is relevant.  The question 

here is whether the reasoning or methodology “fits” the facts of the case and 

will thereby assist the trier of fact to understand the evidence.  See Daubert, 

509 U.S. at 591.  “[F]undamentally unsupported” opinions “offer[] no expert 
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assistance to the [trier of fact]” and should be excluded.  Guile v. United 

States, 422 F.3d 221, 227 (5th Cir. 2005) (citing Viterbo, 826 F.2d at 422). 

 
 
III. DISCUSSION 
 

A. Motion to Strike 
 

Before reaching the merits of defendant’s Daubert motion, the Court 

will address defendant’s argument that Little’s expert report17 should be 

stricken because it does not comply with Federal Rule of Civil Procedure 26, 

and this Court’s scheduling order, which requires that expert reports fully set 

forth “all matters about which [the expert witness] will testify and the basis 

therefor” and “be obtained and delivered to counsel for Defendant as soon as 

possible, but in no event later than April 15, 2016.”18  Rule 26(a)(2)(B) 

provides that, “unless otherwise stipulated or ordered by the court,” a party 

must disclose its expert witnesses along with a written report prepared and 

signed by the witness that contains: 

                                            
17  Defendant adamantly maintains that the Little report should not 

even be considered a “report,” and refers to the document throughout its 
motion as the “Little Letter.”  See generally R. Doc. 27-1.  However, Little 
writes in the first paragraph of the document, “[p]lease accept the following 
as a report of my findings.  R. Doc. 27-2 at 1 (emphasis added).  Though what 
to call the document may just be semantics, the Court will treat Little’s 
document as an expert report. 

18  R. Doc. 18. 
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(i) a complete statement of all opinions the witness will express 
and the basis and reasons for them; (ii) the facts or data 
considered by the witness in forming them; (iii) any exhibits that 
will be used to summarize or support them; (iv) the witness’s 
qualifications, including a list of all publications authored in the 
previous 10 years; (v) a list of all other cases in which, during the 
previous 4 years, the witness testified as an expert at trial or by 
deposition; and (vi) a statement of the compensation to be paid 
for the study and testimony in the case. 
 

Fed. R. Civ. P. 26(a)(2)(B).  Because Little’s report does not include many of 

these requirements, defendant argues the report must be stricken. 

 Defendant’s argument that plaintiff has violated Rule 26(a)(2)(B) fails 

to recognize that the Court has “otherwise stipulated or ordered” that an 

expert report must merely set forth “all matters about which they will testify 

and the basis therefor” and be delivered to defendant by April 15, 2016.19  See 

Knorr v. Dillard’s Store Services, Inc., No. 04-3208, 2005 WL 2060905, at 

*2 (E.D. La. Aug, 22, 2005) (rejecting similar argument of technical 

noncompliance with Rule 26 because of Court’s scheduling order).  Though 

Little’s report certainly could have been more detailed (which he himself 

admitted in his deposition),  it sufficiently establishes that he will be 

testifying as to his hypothesis that water ingress into the electrical system 

caused a short circuit which ultimately led to the fire.20  Additionally, the 

                                            
19  R. Doc. 18 at 2. 
20  R. Doc. 27-2 at 2-4. 
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report notes that Little’s conclusions are based on his examinations of the 

fire scene and his visual inspections of the damaged electrical connections 

routed through the boat to the fire origin area.21  Any confusion or questions 

that defendant had over the basis for Little’s conclusions could be addressed 

in a deposition or through other discovery means.  See Kirkland v. Marriott 

Int’l Inc., 416 F. Supp. 2d 480, 486 n. 2 (E.D. La. 2006) (refusing to strike 

report with information that was difficult to understand because information 

was clarified in subsequent deposition); Stahl v. Novartis Pharm. Corp., No. 

99-1048, 2000 WL 33915847, at *2 (E.D. La. Nov. 29, 2000) (same). Finally, 

defendant received Little’s report in August 2015, well before the April 2016 

deadline.22 Therefore, Little’s report is timely and adequately sets forth the 

matters about which he will testify and the basis for his opinions. 

 Furthermore, although Little’s report did not include information like 

the exhibits used to support his conclusions, his qualifications, his 

compensation, or other cases in which he has testified as an expert, plaintiffs 

separately gave defendant the photographic exhibits that Little relied on,23 

his compensation,24 and his resume, which included his qualifications and a 

                                            
21  Id. 
22  R. Doc. 27-1 at 2. 
23  R. Doc. 36 at 14. 
24  R. Doc. 36-13. 
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list of cases in which Little has testified as an expert either at trial or by 

deposition.25  Defendant had all of this information before Little’s deposition 

and was not prejudiced by its omission from Little’s report. 

 For the foregoing reasons, plaintiffs’ technical noncompliance with 

Rule 26 does not warrant this Court’s striking Little’s report.  See Knorr, 

2005 WL 2060905 at *2. 

B. Daubert 

In addition to its Rule 26 argument, defendant argues that Little’s 

report does not comply with the standards of Federal Rule of Evidence 702 

and Daubert.  In support, defendant maintains that Little’s conclusions are 

unreliable because Little’s theory of causation is scientifically unsupportable 

and does not conform with the Scientific Method as applied to fire causation 

investigations, as explained by National Fire Protection Association 

publication 921, Guide for Fire and Explosion Investigations.26 The Court 

finds that defendant’s arguments have merit. 

In determining whether an expert’s methodology is sufficiently 

reliable, Daubert asks, among other things, whether the expert’s 

methodology can be controlled by standards, and whether the theory or 

                                            
25  R. Doc. 36-12.  
26  R. Doc. 27-1 at 16. 
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methodology is generally accepted within the scientific community.  509 U.S. 

at 594.  Courts largely agree that the peer-reviewed NFPA 921 embodies the 

standards of the field of fire investigation and causation.  David L. Faigman 

et al., 5 Modern Scientific Evidence § 37:9 (2015-2016 ed.);  see also Johnson 

v. Samsung Elec. Am., Inc., 277 F.R.D. 161, 165-66 (E.D. La. 2011); Butcher 

v. Allstate Ins. Co., No. 06-423, 2009 WL 301822, at *3 (S.D. Miss. Feb. 5, 

2009) (“It is well recognized that [NFPA 921] is the most generally accepted 

standard for methodology for [fire scene investigation]”.);  Travelers Prop. 

& Cas. Corp. v. Gen. Elec. Co., 150 F. Supp. 2d 360, 366 (D. Conn. 2001) 

(noting that NFPA 921 is “a peer reviewed and generally accepted standard 

in the fire investigation community”). 

NFPA 921 explains that in order to apply the Scientific Method to fire 

incident investigation, the investigator must follow seven steps: (1) identify 

the problem; (2) define the problem; (3) collect data; (4) analyze the data; 

(5) develop a hypothesis; (6) test the hypothesis; and (7) select a final 

hypothesis.  National Fire Protection Association 921: Guide for Fire and 

Explosion Investigation, 19 (2014).  It goes on to note that a hypothesis can 

be tested “physically by conducting experiments, analytically by applying 

accepted scientific principles, or by referring to scientific research . . . .”  Id. 

It further observes that “whenever the investigator relies on research as a 
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means of hypothesis testing, references to the research relied upon should be 

acknowledged and cited.” Id. at 20.  Simply identifying a fuel or ignition 

source does not and cannot describe how a fire came to be.  The investigator 

must determine and test the sequence of events that allowed for combustion 

to begin.  Id. at 201-02. 

NFPA 921 devotes an entire chapter to fires started by electricity.  

According to NFPA 921, for a fire to start from an electrical source, the 

electrical wiring, equipment, or component must have been energized, and 

this energy must produce sufficient heat and temperature to ignite nearby 

combustible material.  Id. at 107.  Ignition will not occur unless the heat 

transfer from the electrical source is maintained for long enough to bring the 

fuel source to its ignition temperature.  Id.  NFPA 921 states that before a fire 

can properly be determined to have been caused by electricity, the source of 

heat, the temperature generated, the first ignited fuel, and the path of 

transfer from the heat source and the ignited fuel must be calculated or 

identified.  Id.  Finally, the NFPA cautions that the investigator must be 

careful not to assume that abnormal electrical activity or damage (like 

arcing) is evidence that the fire was caused by electricity, because this 

damage can be both the cause of the fire or a result of the fire.  Id. at 109. 
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Little’s report states his hypothesis that electrical activity caused the 

fire on the Budget Bender.  Little posits that due to water ingress, a pigtail 

electrical connector corroded to the point that it caused a short circuit, which 

energized circuits with no circuit breaker protection.27  These energized 

circuits supposedly created energy that traveled through the wiring harness 

and other electrical connections until they overheated and started the fire.28  

Little based his conclusions on his analysis of the boat’s electrical system and 

his personal observations of the pigtail connection, the wiring harness, and 

other conductors, which revealed evidence of electrical activity and 

damage.29 

Though Little’s theory seems possible, his report and subsequent 

deposition reveal two fatal flaws with his methodology that undercut its 

reliability: Little does not provide critical data, and he never tested his 

hypothesis.  The Court addresses each deficiency in turn. 

1. Lack of Critical Data 

Little’s report never identifies when the short circuit occurred, the 

magnitude and duration of the current generated by the short circuit, or the 

                                            
27  R. Doc. 27-2 at 3-4.  Contrary to defendant’s expert report, Little 

did not say there were no circuit breakers in the wiring. Rather, he stated that 
the short circuit allowed the circuit breakers to be bypassed.  Id. at 3.  

28  Id. at 3. 
29  Id. at 2-4. 
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amount of energy created and the temperature generated.  In fact, Little’s 

report acknowledges that he never identified the specific connector or 

conductor that failed, the devices that “may have been involved,” or “whether 

or not the ground circuit was involved.”30 Nor did he determine the 

relationship between the pigtail connector and the wiring harnesses routed 

through the fire origin area.31   

Without this data, Little’s proposed cause of the fire is nothing more 

than a possibility rooted in speculation, a flaw that at least one other district 

court has found to warrant exclusion of an expert electrical engineer in a fire 

case.  See Gross v. DaimlerChrysler Corp., No. 01-3203, 2003 WL 23305157, 

at *4 n.6 (D. Md. Sept. 29, 2003) (expert’s theory that the most likely 

scenario was that the electrical fire was caused by short circuit was rooted in 

“pure speculation [as] there is no identification whatsoever of the source, 

cause or measurable “severity” of the alleged overcurrent”).  The data that 

Little does possess and rely on, the electrical activity and damage in some of 

the electrical connections, is at best equally consistent with being the cause 

of the fire and an effect of the fire, and at worst more likely evidence of an 

effect of the fire.  See NFPA 921 at 109; Faigman, supra, at § 37:51 (“Did the 

                                            
30  Id. 
31  Id.  
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wire short and start the fire, or did the fire burn the insulation and cause the 

wire to short? Almost always it is the latter.”). 

2. Lack of Testing 

Little likely would have developed some of the important data, and 

shown whether the electrical damage was a cause or the effect of the fire, had 

he tested his theory.  Unfortunately, and despite having over two years to do 

so, Little never did any testing to confirm his hypothesis.32  NFPA 921 makes 

clear that a hypothesis as to the cause of a fire should be tested before any 

cause can be officially determined.  In his deposition, Little admits that he 

intended at the time he drafted his report to do testing, including X-ray tests, 

metallurgical tests, destructive analysis, and laboratory analysis of the boat’s 

wiring.33  This testing would have allowed Little to “clarify absolutely” 

whether the corrosion that Little opines caused the short circuit occurred 

before the fire or because of it, or even because of the water used by the 

firefighters to put out the fire.34   Little also admits that additional testing 

and analysis could have shown whether an external device plugged into the 

                                            
32  Plaintiffs did test their theory of how water could have entered 

the electrical system in Captain Plaisance’s “hose-test.”  As defendant seeks 
to exclude that evidence, the Court addresses its admissibility in another 
order. 

33  R. Doc. 60-1 at 11.  
34  Id. at 9-10.   
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same pigtail connector could have failed and caused the fire.35  Although 

physical experimentations and recreations are not the only means by which 

a hypothesis can be tested, Little did not even refer to any scientific research 

or publications that he used to test his hypothesis analytically.  See NFPA 921 

at 20.  Nor did he refer to any calculations or models he used to test his 

theory. 

Failure to test a hypothesis has been found particularly relevant by 

other courts in Daubert fire cases.  See Hammond v. Coleman Co., Inc., 61 

F. Supp. 2d 533, 539 (S.D. Miss. 1999) (excluding engineering expert in 

products liability fire case in part because expert did “not attempt to simulate 

or recreate [sic] the incident . . . . [and has] conducted no tests”), aff’d, 209 

F.3d 718 (5th Cir. 2000); Comer v. Am. Elec. Power, 63 F. Supp. 2d 927, 938 

(N.D. Ind. 1999) (excluding electrical engineering expert in fire case in part 

because the expert never did “any testing to determine how many volts it 

would actually take” to start fire); Knotts v. Black & Decker, Inc., 204 F. 

Supp. 2d 1029, 1045 (N.D. Ohio 2002) (excluding electrical engineering 

expert in fire case in part because of lack of testing to verify expert’s theory 

that product could lead to overheating and fire).   

                                            
35  Id. at 12-13. 
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This Court agrees with the reasoning in those cases and finds that 

Little’s failure to test his hypothesis, combined with his failure to obtain the 

relevant data, renders his methodology unreliable.  As it stands, all that 

connects the data to Little’s theory is ipse dixit.  See Joiner, 522 U.S. at 146.  

Without more data and testing, “there is simply too great an analytical gap 

between the data and the opinion offered,” id., and plaintiffs have not met 

their burden in establishing Little’s reliability.  See Moore, 151 F.3d at 276. 

 

IV. CONCLUSION 

For the foregoing reasons, the Court GRANTS the motion to exclude 

the expert testimony of Troy Little.

 
 

New Orleans, Louisiana, this _____ day of October, 2016. 
 
 

_____________________ 
SARAH S. VANCE 

UNITED STATES DISTRICT JUDGE 

20th
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF LOUISIANA

ATLANTIC SPECIALTY INSURANCE : CIVIL ACTION NO: 2:15-CV-00570
COMPANY AND NICHOLAS CHAD :
GONZALEZ : SECTION "R" (4)

:
VERSUS : JUDGE SARAH S. VANCE

:
PORTER, INC., D/B/A FORMULA : MAGISTRATE JUDGE KAREN ROBY
BOATS :

MEMORANDUM IN SUPPORT OF
MOTION IN LIMINE AND DAUBERT MOTION

TO STRIKE EXPERT REPORT AND TESTIMONY OF TROY LITTLE

MAY IT PLEASE THE COURT:

Defendant Porter, Inc., d/b/a Formula Boats (“Porter”) submits this memorandum in

support of its Motion In Limine And Daubert Motion To Strike Expert Report And Testimony

Of Troy Little. The Court’s April 15, 2016 deadline for Plaintiffs to submit their expert reports

came and went, and Plaintiffs never submitted anything at all on behalf of Mr. Little, whom they

previously identified as an expert witness to testify regarding the alleged cause of the December

2013 fire. Instead, it appears Plaintiffs intend to rely on a letter that Mr. Little wrote on August

5, 2014 – four months before this lawsuit was even filed – as his expert litigation report. Porter

strongly disputes that Mr. Little’s August 2014 letter can even be considered as an expert

litigation report and urges the Court to strike Mr. Little as a witness pursuant to the mandatory

language of the Court’s Scheduling Order and Rule 37 of the Federal Rules of Civil Procedure;

however, in the event the Court treats the letter as an expert litigation report, then the letter

utterly fails to comply with the requirements of Rule 26 and Daubert v. Merrell Dow

Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786 (1993), and therefore the Court should

strike the report and prohibit Mr. Little from testifying at trial pursuant to the Scheduling Order,
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Rules 26 and 37 of the Federal Rules of Civil Procedure, and Rules 702 and 403 of the Federal

Rules of Evidence.

I. Statement of Relevant Facts

This suit arises out of an incident that occurred on or about December 21, 2013, in which

Plaintiff Chad Gonzalez’s recreational boat caught fire and was rendered a constructive loss. The

hull insurer, Atlantic Specialty Insurance Company (“Atlantic Specialty”), eventually paid Mr.

Gonzalez for the damage to his boat pursuant to the policy of insurance issued by Atlantic

Specialty. Plaintiffs, Atlantic Specialty and Mr. Gonzalez, then filed this subrogation suit

against Porter in December 2014, alleging that Porter is liable for the damages to the vessel

under theories of redhibition, products liability and breach of contract. They allege that the boat

was defectively designed in a manner that allowed water to intrude into the engine room and

corrode a wiring harness connector, which allegedly eventually shorted out and caused the fire

that is the subject of this litigation.

In April 2015, Porter propounded written discovery requests to Plaintiffs, including

interrogatories and requests for production of documents. In August 2015, responding to those

interrogatories, Plaintiffs identified three expert witnesses that they might call at trial, including

Guy Plaisance, Gary Jones, and Troy Little. At the time same, Plaintiffs produced a four-page

letter dated August 5, 2014 – four months before this lawsuit was even filed – from Mr. Little to

Mr. Plaisance and Charles Droll, apparently a debt collector. (Exhibit A, hereinafter the “Little

Letter.”) The Little Letter was contained in a production of more than two hundred (200) pages

of documents and photographs. In the letter, Little opined that water intrusion caused an

electrical short circuit in a wiring connector on the port side of the boat, which eventually

energized certain DC circuits that subsequently overheated wiring connectors on the starboard
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side of the boat and ignited the fire. At the time the Little Letter was produced in response to

Porter’s written discovery requests, Plaintiffs did not identify the letter as an expert reports, it

was simply another document that was part of a much larger production of documents.

This Court’s December 3, 2015 Scheduling Order (R. Doc. 18) required Plaintiffs to

submit written reports from their expert witnesses by April 15, 2016. The Scheduling Order also

states that “the Court will not permit any witness, expert or fact, to testify … unless there has

been compliance with this Order as it pertains to the witness … without an order to do so issued

on motion for good cause shown.” However, the Court’s April 15 deadline came and went, and

Plaintiffs never submitted anything at all on behalf of Mr. Little. Plaintiffs did submit an expert

litigation report from Mr. Plaisance on April 15, 2016, so they certainly were aware of the

deadline and the need to prepare and submit expert litigation reports; however, they submitted

nothing at all on behalf of Mr. Little, they did not even bother to submit a statement that they

were adopting the pre-litigation Little Letter as an expert report. The deadline simply came and

went with no mention of Mr. Little. Furthermore, since that time, Plaintiffs have not submitted

anything else on behalf of Mr. Little. Thus, Porter reasonably concluded that Plaintiffs were

apparently not intending to call Mr. Little as a witness at the trial of this matter. However, on

May 16, 2016, Plaintiffs filed their Witness List (R. Doc 23) with the Court and identified

Plaisance, Little, and Jones as expert witnesses to testify at the trial of this matter.

Because they failed to prepare and submit an expert litigation report on behalf of Mr.

Little, he should be prohibited from testifying at the trial of this matter pursuant to the mandatory

language of this Court’s Scheduling Order and Rules 26 and 37 of the Federal Rules of Civil

Procedure.
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In the event Plaintiffs intend to rely on the pre-litigation Little Letter as Mr. Little’s

expert litigation report, that document does not contain any of the components required by

Federal Rule 26(a)(2)(B), namely: (i) it does not contain a complete statement of all opinions the

witness will express and the basis and reasons for them; (ii) it does not contain the facts or data

considered by the witness in forming them; (iii) it does not identify any exhibits that will be used

to summarize or support Little’s opinions; (iv) it does not contain a statement of the witness's

qualifications; (v) it does not contain a list of all publications authored in the previous ten (10)

years; (vi) it does not contain a list of all other cases in which, during the previous four (4) years,

Mr. Little has testified as an expert at trial or by deposition; and (vii) it does not contain a

statement of the compensation to be paid for the study and testimony in the case.

Thus, even if the Court were willing to treat the Little Letter as an expert litigation report

(a position Porter strongly disputes and urges the Court to reject), that document utterly fails to

comply with the requirements of Rule 26 and Daubert v. Merrell Dow Pharmaceuticals, Inc., 509

U.S. 579, 113 S. Ct. 2786 (1993), and therefore the Court should strike the “report” and prohibit

Mr. Little from testifying at trial pursuant to the Scheduling Order, Rules 26 and 37 of the

Federal Rules of Civil Procedure, and Rules 702 and 403 of the Federal Rules of Evidence.

II. Applicable Law

Federal Rule of Civil Procedure 26(a)(2) governs the issuance of reports by experts. Rule

26(a)(2) requires that the parties submit expert witness reports containing all of the requirements

listed in subsection (a)(2)(B), for each of the persons they identified as having been retained to

provide expert testimony. Federal Rule of Civil Procedure 26(a)(2)(C) requires that the parties

submit such expert reports “at the times and in the sequence directed by the Court.” Federal

Rule of Civil Procedure 16 authorizes the district court to establish a scheduling order governing
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the sequence and timing of discovery. Here, the Court issued a Scheduling Order (R. Doc. 18)

that required Plaintiffs to submit their expert witness reports by April 15, 2016. The Scheduling

Order also states that “the Court will not permit any witness, expert or fact, to testify … unless

there has been compliance with this Order as it pertains to the witness … without an order to do

so issued on motion for good cause shown.”

Federal Rule of Civil Procedure 16(f) authorizes a district court to sanction a party that

fails to obey the court's scheduling order. Moreover, Federal Rule of Civil Procedure 37(c)(1)

provides that “[i]f a party fails to provide information or identify a witness as required by Rule

26(a) or 26(e), the party is not allowed to use that information or witness to supply evidence on a

motion, at a hearing, or at a trial, unless the failure was substantially justified or is harmless.” As

noted by some federal courts, under Rule 37(c), the exclusion of a witness or information for

failure to comply with the requirements of Rule 26(a) should be “automatic” unless the failure to

comply was substantially justified or harmless. See e.g., Finley v. Marathon Oil Co., 75 F.3d

1225, 1230 (7th Cir. 1996) (finding that the sanction of exclusion is automatic and mandatory

unless the party to be sanctioned can show that its violation of Rule 26(a) was either justified or

harmless). Furthermore, the language of the Court’s Scheduling Order is automatic and

mandatory: “the Court will not permit any witness, expert or fact, to testify … unless there has

been compliance with this Order as it pertains to the witness … without an order to do so issued

on motion for good cause shown.”

In Metro Ford Truck Sales Inc. v. Ford Motor Co., 145 F.3d 320, 324 (5th Cir. 1998), the

Fifth Circuit held that the district court did not abuse its discretion in denying the plaintiff's

motion for leave to file an untimely expert report. The expert failed to submit his report prior to

the deadline established by the district court's scheduling order, but the expert did submit a report
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prior to the subsequent deadline for supplemental disclosures set by the scheduling order. On

appeal, the plaintiff argued that filing the expert report late should have been sufficient. The

Fifth Circuit rejected the plaintiff's argument, holding that the district court's decision was not an

abuse of discretion.

Similarly, in Beasley v. U.S. Welding Service, Inc., 129 Fed. Appx. 901, 902, 2005 WL

1007042 (5th Cir. 2005), the Fifth Circuit held that the district court did not abuse its discretion

in excluding the plaintiff's liability expert when the plaintiff failed to submit the expert report

prior to the deadline established by the district court's scheduling order. A copy of Beasley is

attached hereto as Exhibit B. And just a few months ago, this Court excluded expert testimony

when the expert failed to timely submit an expert report. LeBeouf v. Manning, No. CV 12-2583,

2016 WL 692051, at *2 (E.D. La. Feb. 22, 2016) (holding that an expert would not be allowed to

testify at trial regarding opinions contained in an untimely filed expert report).

III. Plaintiffs Failed to Submit an Expert Litigation Report on Behalf of Troy Little.

The simple, blunt fact is that Plaintiffs did not submit an expert litigation report on behalf

of Mr. Little. The Little Letter – written four months prior to the commencement of this

litigation – is the only thing Plaintiffs have ever provided to Porter that could even remotely be

considered an expert litigation report. However, the Little Letter, which is three-and-one-half

pages long, was produced in August 2015 along with several hundred other pages of documents

in response to a written request for production of documents propounded by Porter. The letter

was not identified as an expert litigation report at that time (which is no surprise, since it makes

no attempt whatsoever to comply with Rule 26 or Daubert).

Furthermore, the Court’s April 15 deadline for Plaintiffs to submit expert litigation

reports came and went, and Plaintiffs never submitted anything at all on behalf of Mr. Little.
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Plaintiffs did submit an expert litigation report from Mr. Plaisance on April 15, 2016. This is

significant because Mr. Plaisance, like Mr. Little, had prepared several pre-litigation documents

regarding his investigation of the fire, and Plaintiffs apparently understood that Plaisance’s pre-

litigation documents were not the same thing as expert litigation reports, and so Plaintiffs

submitted an expert litigation report on behalf of Mr. Plaisance on April 15. However, no such

expert litigation report was submitted on behalf of Mr. Little. Instead, the Court’s April 15, 2016

deadline for Plaintiffs to submit their expert reports came and went without anything being

submitted on behalf of Mr. Little.

At a minimum, Plaintiffs could at least have submitted a short report prior to the Court’s

expert-report deadline in which Mr. Little adopted the content of his pre-litigation Little Letter

and updated the Little Letter with the information required by Rule 26(a)(2)(B). Porter does not

concede that such would have been sufficient to comply with Rule 26(a)(2)(B) and Daubert, but

the point is that Plaintiffs did not even bother to make that minimal gesture; instead, the Court’s

April 15 deadline passed without Plaintiffs submitting anything on behalf of Mr. Little.

Furthermore, since that time, Plaintiffs have not submitted anything else on behalf of Mr. Little.

Thus, Porter reasonably concluded that Plaintiffs were apparently not intending to call Mr. Little

as a witness at the trial of this matter. However, on May 16, 2016, Plaintiffs filed their Witness

List with the Court and identified Plaisance, Little, and Jones as expert witnesses to testify at the

trial of this matter.

The Court’s Scheduling Order states that “the Court will not permit any witness, expert

or fact, to testify … unless there has been compliance with this Order as it pertains to the witness

… without an order to do so issued on motion for good cause shown.” Likewise, Rule 37(c)(1)

states “if a party fails to provide information or identify a witness as required by Rule 26(a) …
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the party is not allowed to use that information or witness to supply evidence on a motion, at a

hearing, or at a trial, unless the failure was substantially justified or is harmless.” Because

Plaintiffs failed to prepare and submit an expert litigation report on behalf of Mr. Little, he

should be prohibited from testifying at the trial of this matter pursuant to the Scheduling Order

and Rules 26 and 37 of the Federal Rules of Civil Procedure.

IV. Even if the Court Treats the Little Letter as an Expert Litigation Report, the Little
Letter Utterly Fails to Comply With Rule 26(a)(2)(B).

Rule 26(a)(2)(B) requires that expert reports must contain the following: (1) a complete

statement of all opinions the witness will express and the basis and reasons for them; (2) the facts

or data considered by the witness in forming the opinions; (3) any exhibits that will be used to

summarize or support the opinions; (4) the witness's qualifications, including a list of all

publications authored in the previous ten (10) years; (5) a list of cases in which the expert

testified during the previous four (4) years; and (6) a statement of the compensation received by

the expert for his study and testimony.

The Little Letter does not even come close to satisfying those criteria.

• The Little Letter does not contain a resume or statement of Mr. Little’s qualifications;

indeed, other than the abbreviation “P.E.” listed behind Mr. Little’s name on the

signature line, Plaintiffs have made no attempt at all to provide information about Mr.

Little. Presumably, “P.E.” stands for “professional engineer,” but Porter is left to

speculate what type. Plaintiffs have not provided a resume of CV for Mr. Little and have

not provided any information at all about his education, training, and employment.

Finally, the Little Letter does not list any and all publications authored by Mr. Little in

the last ten years. Plaintiffs have not given Porter any information at all about Mr. Little.
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• The Little Letter does not contain a list of cases in which the expert testified during the

previous four (4) years, although even a cursory search on Westlaw revealed at least one

case in which Mr. Little was deposed within the previous four years. 1

• The Little Letter does not contain a statement of the compensation received by Mr. Little

for his study and testimony. During discovery, Plaintiffs produced certain 2014 invoices

for work done by Mr. Little. But those are all pre-litigation invoices that are now two

years old. What services has Little performed and been paid for since this suit was filed?

Do his rates change once a matter enters litigation? Does he charge different amounts for

deposition and trial testimony, as many experts do? Porter has no idea what the answers

to the questions are because Plaintiffs have never provided that information.

• The Little Letter does not identify any exhibits that Mr. Little will use to summarize or

support his opinions.

Furthermore, Little himself acknowledges in the Little Letter that he has not included a

complete statement of the basis and reasons for his opinions. He theorizes that an electrical short

in a pigtail connector on the port side of the boat caused a fire in a DC wiring harness on the

starboard side of the boat. The immediate question raised by this hypothesis is obvious: how did

an alleged electrical short on one side of the boat cause a fire that started on the other side of the

1 A cursory search of Westlaw also reveals that less than two years ago, a federal court in
Alabama rejected the expert testimony of Plaintiffs’ other two experts in this case – Mr. Jones
and Mr. Plaisance – in another boat-fire case as unreliable, lacking a sufficient factual basis, and
failing to reliably apply the methodology to the facts, suggesting a similar result-oriented
approach. Atlantic Specialty Insurance Co. v. Mr. Charlie Adventures, LLC, 95 Fed. R. Evid.
Serv. 1122, 2014 WL 5760216 (S.D. Ala. 11/5/14). Furthermore, the plaintiff in the present
case, Atlantic Specialty, was also the plaintiff in Mr. Charlie Adventures. A copy of Mr. Charlie
Adventures is attached hereto as Exhibit E. Like Mr. Little, neither Mr. Plaisance nor Mr. Jones
provided Porter with a list of cases in which they testified during the previous four (4) years.
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boat? Incredibly, however, Mr. Little’s own letter candidly acknowledges that his conclusions

are based on pure conjecture and speculation:

This short circuit energized those circuits and devices that were operated by those
circuits. A complete determination of which devices may have been involved and
whether or not the ground circuit was involved has not been determined.

(Ex. A. at p.3) (emphasis added). In other words, Mr. Little posits that a short circuit on the port

side of the vessel set in motion a sequence of electrical events that culminated in a fire on the

starboard side of the boat … but Mr. Little cannot say which devices and circuits were involved

in the short circuit! He “knows” there was a short circuit, he just cannot say specifically which

wires and which circuits were involved.

But that is not the end of the speculation and conjecture. Mr. Little also candidly

acknowledges:

I was unable to accurately determine the relationship between the pigtail
connector at the aft breaker panel and the DC wiring harnesses routed through
the fire origin area [on the starboard side of the boat].

(Exhibit A at p.2) (emphasis added).

In other words, Mr. Little theorizes that an electrical short in a pigtail connector on the

port side of the vessel caused a fire in a wiring harness on the starboard side of the vessel, but by

his own admission he has failed to identify any specific electrical path (including devices and/or

components affected) that carried the electrical load from the port connector to the starboard

wiring harness. This unsupported speculation fails to give the basis and reasons for his opinions

as required by Rule 26.

It is not even clear that the Little Letter contains a comprehensive statement of any

opinions Mr. Little will express and the basis and reasons for them. Indeed, Mr. Little never says

“it is my opinion” or “in my opinion” anywhere in the Little Letter, and, remarkably, the word
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“opinion” does not appear anywhere in the document at all! Porter does not suggest that there

are magic words or magic phrases that must be included in every expert litigation report, and

Porter acknowledges that the last section of the Little Letter is entitled “Conclusions.” However,

even within that section, Mr. Little never once says “it is my conclusion that.” Instead, he makes

ambiguous statements like “it can be concluded” (which is used twice on the final page of the

report), leaving it ambiguous as to whether Mr. Little himself personally shares that conclusion.

It is hard to fathom that an experienced expert witness providing litigation services to a

sophisticated insurance company plaintiff represented by a large and respected law firm could

write a supposed expert litigation report without ever once using the word “opinion,” which just

reinforces that the Little Letter, written months before this lawsuit was even filed, was never

intended to be an expert litigation report.

The Fifth Circuit recently decided a very similar case in Harmon v. Georgia Gulf Lake

Charles L.L.C., 476 F.App'x 31, 2012 WL 1623573 (5th Cir. 2012). A copy of Harmon is

attached hereto as Exhibit C. The plaintiff in that case submitted what purported to be their

expert reports. The report of one of the experts consisted of a two-page letter that essentially

summarized the patients’ medical records and recommended that the patients undergo

comprehensive psychological evaluations. The defendant filed a motion in limine to exclude the

expert’s report, alleging that they failed to comply with the requirements of Federal Rule of Civil

Procedure 26(a)(2) and that the expert testimony was inadmissible under Federal Rules of

Evidence 401 and 702. The district court granted the motions and excluded the report.

On appeal, the plaintiff contended that the trial court erred because there was no violation

of the district court’s scheduling order. The Fifth Circuit disagreed: “It is undeniable that

Rostow's initial expert report fails to come close to meeting these criteria.” Id. at 36. The Fifth
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Circuit also noted that “expert reports under Rule 26 must be ‘detailed and completed,’ not

‘sketchy and vague.’” Id. (emphasis added). The plaintiff further argued that the original report

served as a timely-filed report that, when considered with the plaintiff’s supplemental report,

meets the requirements of Rule 26 (apparently, the plaintiff attempted to correct the deficiencies

in the original “report” by submitting a supplemental report filling in all of the various gaps).

The Fifth Circuit rejected that argument, too, noting that “the purpose of supplementary

disclosures is just that—to supplement. Such disclosures are not intended to provide an extension

of the expert designation and report production deadline.” Id. (emphasis in original).

Accordingly, the appellate court affirmed the district court's ruling.

Harmon is almost directly on point with the case at hand, and the report submitted by

Plaintiffs is, at the very least, analogous to the report submitted by the plaintiffs in Harmon.

Like the two-page report in Harmon, the Little Letter consists of three-and-one-half pages that

essentially propose a hypothesis to how the fire occurred without any meaningful scientific

analysis. Further like the report in Harmon, the Little Letter fails to come close to meeting the

requirements of Rule 26(a)(2)(B); in fact, the present case is even more egregious, because the

Little Letter was written months before this lawsuit was even filed. Here, the Scheduling Order

specifically states that “the Court will not permit any witness, expert or fact, to testify or any

exhibits to be used unless there has been compliance with this Order as it pertains to the witness

and/or exhibits, without an order to do so issued on motion for good cause shown.” Plaintiffs

have wholly failed to submit a report in compliance with Rule 26(a). Thus, under Harmon and

the Court’s Scheduling Order, as well as Rule 37, Troy Little’s August 5, 2014 letter should be

stricken as an expert report. See also Guidry v. Georgia Gulf Lake Charles L.L.C., 479 F. App'x

642, 643 (5th Cir. 2012) (refusing to overrule Harmon and excluding the experts for the same
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reasons in Harmon); LeBeouf v. Manning, No. CV 12-2583, 2016 WL 692051, at *2 (E.D. La.

Feb. 22, 2016). A copy of Guidry is attached hereto as Exhibit D.

Striking the Little Letter as an expert litigation report and prohibiting Mr. Little from

testifying is the only appropriate sanction in this matter. The analysis requires consideration of

four factors: (1) the importance of the excluded testimony, (2) the explanation of the party for its

failure to comply with the court's order, (3) the potential prejudice that would arise from

allowing the testimony, and (4) the availability of a continuance to cure such prejudice. See, e.g.,

E.E.O.C. v. Gen. Dynamics Corp., 999 F.2d 113, 115 (5th Cir. 1993).

Porter submits that after evaluating all four factors, the Court can only conclude that Mr.

Little’s expert testimony must be stricken. 2

First, as demonstrated above, the Little Letter contains fundamental gaps in its analysis

and ultimately is nothing more than unsupported conclusion: an electrical short that was never

identified energized a wiring harness on the other side of the boat across a path that is never

identified. Without identification of any actual short circuit and without a description of the

relationship between the port pigtail connector that allegedly failed and the starboard DC wiring

harness in the fire origin area, Little’s conclusions are simply a hypothesis without scientific

basis, all of which weighs in favor of exclusion.

Second, Plaintiffs have no excuse for their failure to submit a timely expert report

complying with Rule 26(a). One of Plaintiffs’ other expert witnesses, Guy Plaisance, submitted

an expert litigation report on the Court’s deadline, so Plaintiffs certainly were aware of the

deadline and the need to prepare and submit expert litigation reports; however, they submitted

2 Under the mandatory exclusion language in Rule 37 and the Court’s Scheduling Order, it is
Plaintiffs’ burden to prove that the four factors weigh against exclusion; however, Porter,
anticipating Plaintiffs’ arguments, now proactively addresses those factors and shows why they
weigh in favor of exclusion.
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nothing at all on behalf of Mr. Little, they did not even bother to submit a statement that they

were adopting the pre-litigation Little Letter as an expert report. In addition, Porter notes that

this Court first entered a Scheduling Order on March 19, 2015 (R. Doc. 8) with an expert report

deadline for Plaintiffs of November 6, 2015. That deadline was later extended to April 15, 2016,

when the Court issued an amended Scheduling Order on December 3, 2015 (R. Doc. 18). Thus,

all of the experts were effectively given a five-month extension of time to prepare their reports,

and yet Plaintiffs still failed to provide any litigation report on behalf of Mr. Little.

The prejudice to Porter in allowing Mr. Little to testify would be great. Mr. Little

submitted a report that was only four pages long and that was long on conclusion and short on

support; conversely, Porter’s experts to counter Mr. Little – primarily Dr. Hamilton and Mr.

Natale – have now issued lengthy, detailed reports (Hamilton’s report is twenty-two (22) pages,

Natale’s is twenty-five (25) pages) that scrupulously analyze the evidence and criticize the Little

Letter. To allow Mr. Little to testify now, when he has committed so little meaningful analysis

to paper on his own but has been given a full opportunity to see the exhaustive defense expert

analysis, would be extremely prejudicial to Porter.

Lastly, a continuance would neither punish Plaintiffs for their conduct, nor deter similar

behavior in the future.’” See Sierra Club, Lone Star Chapter v. Cedar Point Oil Co., 73 F.3d 546,

573 (5th Cir.1996). As the Fifth Circuit has noted:

Regardless of [the plaintiff’s] intentions, or inattention, which led to the flouting
of discovery deadlines, such delays are a particularly abhorrent feature of today's
trial practice. They increase the cost of litigation, to the detriment of the parties
enmeshed in it; they are one factor causing disrespect for lawyers and the judicial
process; and they fuel the increasing resort to means of non-judicial dispute
resolution. Adherence to reasonable deadlines is critical to restoring integrity in
court proceedings. … The court did not abuse its discretion in striking
Geiserman's untimely witness designation and precluding Geiserman's expert
testimony.
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Geiserman v. MacDonald, 893 F.2d 787, 792 (5th Cir.1990).

In summary, in the event the Court treats the Little Letter as an expert litigation report (a

position Porter strongly disputes), it should nonetheless be stricken for completely failing to

comply with Rule 26, and Mr. Little should be excluded from testifying at trial.

V. The Little Letter Fails to Meet the Daubert Standard.

Federal Rule of Evidence 702 enumerates several requirements for allowing expert

testimony: A witness who is qualified as an expert by knowledge, skill, experience, training, or

education may testify in the form of an opinion or otherwise if: (a) the expert's scientific,

technical, or other specialized knowledge will help the trier of fact to understand the evidence or

to determine a fact in issue; (b) the testimony is based on sufficient facts or data; (c) the

testimony is the product of reliable principles and methods; and (d) the expert has reliably

applied the principles and methods to the facts of the case.

In Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S.Ct. 2786, 125

L.Ed.2d 469 (1993), the United States Supreme Court delineated certain factors to assist courts

in evaluating the foundation of a given expert's testimony, though the Court carefully

emphasized the nonexhaustive nature of the listing. Daubert suggested that a trial judge consider

whether the theory or technique the expert employs is generally accepted; whether the theory has

been subjected to peer review and publication; whether the theory can and has been tested;

whether the known or potential rate of error is acceptable; and whether there are standards

controlling the technique's operation. Id. at 593-94, 113 S. Ct. at 2797.

The Daubert standard ensures that the proffered evidence is both “reliable” and

“relevant.” Id. at 594-95, 113 S. Ct. at 2797. Reliability is determined by assessing “whether the

reasoning or methodology underlying the testimony is scientifically valid.” Id. at 592-93, 113 S.
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Ct. at 2796. Relevance depends upon “whether that reasoning or methodology properly can be

applied to the facts in issue.” Id. at 593, 113 S. Ct. at 2796.

Troy Little’s analysis and evaluation, as set forth in the Little Letter, is neither reliable

nor relevant and should be excluded at trial. Mr. Little theorizes that water intrusion caused an

electrical short circuit in a DC pigtail connector on one side of the boat, which in turn

caused a physically distant failure in one or more unspecified "butt splices" located in a DC

wiring harness in the fire origin area on the other side of the boat. Mr. Little’s theory of

causation is scientifically unsupportable, does not conform with the Scientific Method and

National Fire Protection Association publication 921 (“Guide for Fire and Explosion

Investigations”), and incorporates incorrect premises. Furthermore, Mr. Little’s letter simply

provides an untested hypothesis as to the failure and ignition, which is insufficient to make

viable scientific conclusions under the Scientific Method and NFPA 921. These opinions

suffer from a number of fatal scientific and methodological deficiencies, which render them

inadmissible under Federal Evidence 702 and 403.

Most significantly, the Little Letter fails to identify any specific alleged "short circuit"

scenario at the pigtail connector on the port side of the vessel, fails to identify any specific path

the alleged electrical current followed from the port side of the vessel to the starboard side of the

vessel, and fails to identify specific voltage and current magnitudes associated with his theory.

Mr. Little candidly admits “a complete determination of which devices may have been involved

[in the alleged short circuit] and whether or not the ground circuit was involved has not been

determined,” and “I was unable to accurately determine the relationship between the pigtail

connector at the aft breaker panel [on the port side of the boat] and the DC wiring harnesses

routed through the fire origin area [on the starboard side of the boat].” (Ex. “A” at pp.2-3.)
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Equally significant, the Little Letter is completely silent as to the timing, magnitude and

duration of any short circuit currents, information that is critical to a scientifically reliable

conclusion about the origin and cause of the subject fire. Consequently his theory that such an

event somehow led to one or more situations where “butt-splice connections . . . overheated and

initiated the fire on the starboard wall behind the sofa” (Ex. “A” at p.3) is entirely speculative

and without scientific basis.

The absurdity of this cannot be overemphasized: Mr. Little theorizes that an electrical

short circuit in a pigtail wiring connector on the port side of the boat caused a fire in a wiring

harness on the starboard side of the boat, but he cannot identify any specific short circuit in the

pigtail connector, cannot say how the energized load traveled from the port side of the boat to

the starboard side, and is silent as to the timing, magnitude and duration of the shorted currents.

Equally unreliable is Mr. Little’s repeated reference to the fire originating in certain butt-

splices in the DC wiring harness on the starboard side of the boat. Mr. Little theorizes that a

short circuit in the pigtail connector on the port side of the boat caused certain butt-splices in a

DC wiring harness on the starboard side of the boat to overheat and initiate the fire. He makes

this statement three times in the Little Letter:

1. “Analysis of the remains of those wiring harnesses revealed evidence of electrical

activity and conductor severing where one of the DC wiring harnesses was

connected with butt-splices.” (Ex. A at p.2.)

2. “During times of short circuit connection within the deteriorated pigtail connector,

load current and/or fault current would travel through the wiring harness and through

the butt-splice connections which overheated and initiated the fire on the starboard

wall behind the sofa.” (Ex. A at p.3.)
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3. “Based upon the fire origin and cause investigation and my electrical evaluation, it

can be concluded this fire originated at the location of butt-splices in the DC wiring

harness located on the starboard wall behind the sectional sofa in the aft cabin.” (Ex.

A. at p.4.)

As noted by Porter’s expert, Dr. Hamilton, Formula and its suppliers do not use butt-

splices in the DC wiring harnesses on this boat. (Ex. F at p.15.) Thus, any butt-splices in the

DC wiring harness behind the starboard sofa would have been installed after the boat left the

Formula production line by persons other than Formula. More to the point, however: there is

no evidence that there actually were any butt-splices at all in the location that Mr. Little claims.

Dr. Hamilton personally participated in an inspection of the cabin area where the fire originated,

personally inspected the wiring artifacts removed from the vessel, and personally examined the

photographs of the scene, and there is no evidence of any butt-splices behind the sofa in the aft

cabin. (Ex. F at p.15.)

Mr. Little’s theory is void of any factual basis and is the very definition of “scientifically

unreliable.” Without actually identifying a short circuit, without knowing the specific wiring

arrangement, electrical devices and loads on the circuit, and without knowing the timing,

magnitude and duration of any short circuit currents (none of which is ever addressed in the

Little Letter), the calculations necessary to show the amount of energy release and temperature

rise over the specific time duration of the alleged short circuit cannot be performed with any

degree of scientific accuracy. Mr. Little therefore cannot scientifically propose any viable

ignition scenario to support the Plaintiffs' theory due to lack of scientific data. (Ex. F at p. 16.)

Mr. Little provides insufficient scientific data to demonstrate that his failure scenario

meets the requirements of the Scientific Method and NFPA 921, including that his scenario (1)
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represents a competent ignition source under their ignition scenario, and (2) defines the source

and form of the heat of ignition, and the circumstances that allowed the fire to start in the

fashion opined. Mr. Little provides no scientific data as to the combustion and ignition

characteristics of the first fue1 (or any other subsequent fuel in their scenario), and provides no

scientifically viable analysis (e.g., calculations, models, tests, refereed publications generally

accepted in the scientific community) to address whether their undefined (in at least timing,

location, magnitude and duration) ignition scenario is even capable of producing enough heat

over a sufficient time to ignite any identified nearby or internal materials under his claimed

failure scenario. Mr. Little’s theory is nothing more than speculation. (Ex. F at p.16.)

The Little Letter is equally flawed and unreliable because it makes no attempt to rule

out alternative causes and scenarios. For example, Little states that “causation for the current

flow and resulting fire is due to water ingress into the pigtail connector.” (Ex. “A” at p.4.) He

also states that “the pigtail connection was corroded and exhibited signs of electrical damage

consistent with that of water intrusion.” (Ex. “A” at p.2.) However, he makes no attempt at all

– none – to rule out alternative causes for the alleged corrosion at the pigtail connector. For

example, Dr. Hamilton, one of Porter’s expert witnesses, noted that the corrosion observed

after the incident in the pigtail connector is consistent with and could just as easily have been

caused by the fire itself and the firefighting efforts of the Slidell Fire Department, who were

spraying water and foam onto the burning vessel. (See Ex. F at p.17: “It is well known that

corrosion product of this nature can and does form on exposed copper and copper-bearing

conductors after a fire and/or high temperature electrical event of a magnitude and nature such

as is evident in this artifact yellow-tape after breaker panel pigtail connector … particularly

when coupled with a humid environment.”) But Mr. Little made no attempt to rule out and
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does not even mention any possible alternative causes for the corrosion, corrosion that is

critical to Plaintiffs’ theory of the case that the boat was defectively designed because it

allowed water to corrode the pigtail connector in the engine room.

Likewise, the Little Letter fails to rule out other possible sources of the fire. It is

undisputed that at the time of the fire, Mr. Gonzalez, the boat’s owner, had left a portable

Lasko heater turned on in the engine room. It is also undisputed from service records that were

produced during discovery that on at least one prior occasion, electrical maintenance work had

been performed in the area where the fire originated after the vessel left Porter’s production

line. However, the Little Letter does not even mention the heater, even though, as Dr.

Hamilton noted, the circuit into which the heater was plugged at the time of the fire was routed

through the same area as the fire. (Ex. F at pp.18-19.) Likewise, Mr. Little makes no attempt

to rule out the prior electrical maintenance work, all of which suggests Mr. Little was more

interested in supporting Plaintiffs’ theory of Porter’s liability than in discovering what actually

happened. Likewise, another of Plaintiffs’ experts, Gary Jones, states that “Troy Little will

evaluate the [AC shore power] system [supplied by the marina] further to determine a possible

low voltage issue and its role, if any, in the fire’s inception.” However, the Little Letter offers

no meaningful analysis of the possibility that the shore power played a role; instead, the report

contains a single conclusory statement, with no analysis at all: “I performed a visual inspection

and electrical testing of the voltage and found the service to be appropriate.” (Ex. A at pp.1-2.)

In sum, Mr. Little has failed to follow the Scientific Method and NFPA 921. The Little

Letter offers no proof, only unsupported theory. Mr. Little has failed to conduct a thorough

tracing of all wiring in the subject harness and determine the load on the alleged circuitry, failed

to specify any actual short circuit in the pigtail connector, and failed to identify the electrical
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current paths, voltages and current magnitudes. He has offered no analysis of the first fuel

ignited or the ignition sequence. Lastly, Mr. Little has failed to address and eliminate other

possible causes of the fire. As such, Mr. Little’s testimony fails to meet the Daubert factors and

he should be precluded from testifying at trial.

VI. The Plaintiffs May Not Supplement The Little Letter With Affidavits or Other
Reports.

Finally, Porter anticipates that Plaintiffs will attempt to overcome the glaring deficiencies

in the pre-litigation Little Letter by submitting “supplemental reports” or perhaps even by

submitting an affidavit from Mr. Little in opposition to this motion. Porter urges the Court to

reject any such attempt. The Fifth Circuit has addressed this issue on multiple occasions. For

example, in Harmon v. Georgia Gulf Lake Charles L.L.C., 476 F.App'x 31, 2012 WL 1623573

(5th Cir. 2012), the plaintiff submitted an expert report prior to the deadline, but the report was

only two pages in length and lacked almost all of the elements required by Rule 26(a)(2)(B).

Then, at a later date, the plaintiff submitted a more lengthy report on behalf of the same expert,

which report was labeled a “supplemental” report. The Fifth Circuit, however, refused to allow

the plaintiff to cure the deficiencies in his expert’s original report with a “supplemental” report:

The purpose of supplementary disclosures is just that—to supplement. Such
disclosures are not intended to provide an extension of the expert designation and
report production deadline.

Harmon v. Georgia Gulf Lake Charles L.L.C., 476 F. App'x 31, 36 (5th Cir. 2012) (emphasis in

original). See also Sierra Club, Lone Star Chapter v. Cedar Point Oil Co. Inc., 73 F.3d 546, 571

(5th Cir. 1996) (“The purpose of rebuttal and supplementary disclosures is just that—to rebut

and to supplement. These disclosures are not intended to provide an extension of the deadline by

which a party must deliver the lion's share of its expert information.”). See also Metro Ford

Truck Sales Inc. v. Ford Motor Co., 145 F.3d 320, 324 (5th Cir. 1998),
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It is Porter’s position in this case that Plaintiffs have not submitted any expert report on

behalf of Mr. Little, and that even if the pre-litigation Little Letter is treated as an expert

litigation report (which Porter disputes), the letter is still lacking in almost all of the required

elements of Rule 26(a)(2)(B) and does not satisfy the standards of Daubert. Plaintiffs cannot be

allowed to make a mockery of the expert discovery process by submitting supplemental reports

and affidavits to supply the information that was required by the Federal Rules and this Court’s

Scheduling Order but that was lacking in wholesale fashion from Mr. Little’s original “report.”

VII. Conclusion

Plainly and simply, Plaintiffs failed to submit an expert litigation report on behalf of Mr.

Little. For that reason alone, this Court should prohibit Little from testifying pursuant to the

clear and unambiguous language of the Scheduling Order and Rules 26 and 37. Even if the

Court were to consider the pre-litigation Little Letter as an expert report, that letter undeniably

fails to comply with almost every single requirement of Rule(26)(a)(2)(B), and the Harmon case

is on point and requires that the report be stricken and Little precluded from testifying at trial.

Lastly, the Little Letter fails to meet the Daubert standard for admissibility, thus requiring that

the report be stricken and Little precluded from testifying at trial.
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Respectfully submitted,

TAYLOR, PORTER, BROOKS & PHILLIPS L.L.P

By: s/John P. Murrill ____________
C. Michael Hart (LA Bar #14352)
John P. Murrill, T.A. (LA Bar #23878)
Juan J. Miranda (LA Bar #35923)
P.O. Box 2471
Baton Rouge, LA 70821
450 Laurel Street, 8th Floor (70801)
Phone: (225) 387-3221
Fax: (225) 346-8049
Email: mike.hart@taylorporter.com

john.murrill@taylorporter.com
juan.miranda@taylorporter.com

Attorneys for Porter, Inc. d/b/a Formula Boats

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing document

was filed electronically with the Clerk of Court using the CM/ECF filing system. Notice of this

filing will be sent to all counsel by operation of the court’s electronic filing system and via U.S.

mail and electronic mail to those not provided a copy through the CM/ECF filing system.

Baton Rouge, Louisiana, this 7th day of June, 2016.

s/John P. Murrill
John P. Murrill
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UNITED STATES DISTRICT COURT 

 

EASTERN DISTRICT OF LOUISIANA 

 

  

 

ATLANTIC SPECIALTY INSURANCE  : CIVIL ACTION NO. 15-570 

COMPANY AND NICHOLAS CHAD : 

GONZALEZ     : 

      : 

VERSUS     : 

      : 

PORTER, INC., D/B/A FORMULA  : 

BOATS     : SECTION “R”(4) 

 

**************************************************************************** 

PLAINTIFFS’ MEMORANDUM IN OPPOSITION TO DEFENDANT’S  

MOTION IN LIMINE AND DAUBERT MOTION TO STRIKE EXPERT  

REPORTS AND TESTIMONY OF  TROY LITTLE [R.DOC. 27] 

 

MAY IT PLEASE THE COURT: 

SUMMARY 

 This products liability matter involves property damage claims for the total loss of a 

recreational motorboat filed by the Owner of the motorboat, Nicholas Chad Gonzalez (“Mr. 

Gonzalez”) and the subrogated insurer for the damaged vessel, Atlantic Specialty Insurance 

Company (“Atlantic”), against the builder of the boat, Porter, Inc., d/b/a Formula Boats 

(“Porter”).  The boat caught fire while unoccupied and moored in a slip in a Slidell Marina on 

December 21, 2013.  Soon after the fire, Atlantic retained a marine surveyor, Capt. Guy 

Plaisance, as well as a fire cause and origin expert, Gary Jones, who concluded that the fire was 

probably caused by electrical components on the vessel.  Based on this initial conclusion, 

Atlantic also retained an electrical engineer, Troy Little, who isolated the probable cause of the 

fire following a joint inspection with Porter’s representatives on March 14, 2014.  All three of 
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these experts prepared detailed expert reports following their investigation which were timely 

provided to Porter in August, 2015, months ahead of the scheduling deadline. 

 For reasons that remain unclear, whether the result of a failed litigation strategy, 

oversight or simple neglect, Porter sent no experts to the joint inspection on March 14, 2014.  

Porter simply continued to deny any responsibility, which forced the Plaintiffs to file suit. Even 

after litigation commenced, Porter inexplicably failed to retain any experts until March 2016, 

almost two and a half (2 ½) years after the fire, and just four months before the present trial date, 

which had been reset at Porter’s request. Not surprisingly, given its lack of a contemporaneous 

investigation, Porter’s experts have no idea what caused the accident and their reports consist of 

personal, ad hominen attacks of no substance.  Accordingly, at this point in time, Porter has no 

defenses to the Plaintiffs’ claim.  Under these adverse circumstances, all of which are of Porter’s 

own making, Porter’s only remaining option now is to try to somehow exclude Plaintiffs’ experts  

– hence these three Motions to Exclude Plaintiffs’ expert reports. 

 The specious premises of all three of Porter’s Motions before the Court are these: 

1. That the formal written reports prepared by all three of Plaintiffs’ experts, which 

were timely produced by Plaintiffs to Porter within the Court’s Scheduling 

Deadlines, are mere “letters,” and do not constitute expert reports, and must 

therefore, be rewritten and provided a second time in a format acceptable to 

Porter; 

2. That because Plaintiffs did not include a full accounting of all fees and expenses 

generated by the Plaintiffs’ experts to date, this warrants exclusion, despite the 

fact that none of Porter’ experts have performed or provided such an accounting; 
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3. That because Plaintiffs’ experts relied on their own investigation of the accident 

scene and photographs and did not rely upon a “cold case” of documents 

generated by another source, as Porter’s experts attempted to do, their reports are 

somehow defective; and 

4. That the failure to submit CV’s contemporaneously with the Plaintiffs’ expert 

reports somehow warrants exclusion, despite the fact that the CV’s were 

subsequently provided, and the expert’s depositions still remain scheduled on 

June 16, 17 and 24, 2016, well before trial. 

 There is absolutely no legal authority for any of Porter’s contentions, which explains why 

Porter fails to cite to any such authority.  Nearly all of the jurisprudence Porter cites relate to 

untimely supplementation of substantive opinions, which is not at issue here.  Porter’s filing of 

the instant Motions is a classic example of “desperate times call for desperate action,” and 

Porter’s situation is, indeed, desperate.  There is no explanation for Porter’s failure to take any 

action to develop a defense in this case until it was far too late.  But this is Porter’s not Plaintiffs’ 

problem. 

FACTS 

The Boat 

 Mr. Gonzalez is an experienced river boat pilot who meticulously maintains any vessel he 

owns.  In 2009, he purchased a Formula Boats 37 Performance Cruiser from a dealer in Florida 

which had previously been used as a display boat.  Although the boat’s suggested manufacturer’s 

price was $690,000.00 at that time, since it had already been used for demonstration purposes, 
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Mr. Gonzalez was able to purchase it for $280,000.00, which was also the value for which he 

insured the boat with Atlantic.  He named the boat BUDGET BENDER. 

 Mr. Gonzalez maintained and serviced BUDGET BENDER on a regular basis and kept it 

clean with the assistance of persons hired to clean the boat on a regular schedule. Porter’s expert 

has testified that the boat should be washed down, including the cockpit area,
1
 which includes a 

“wet bar” near the port stern quarter of the boat.  Unfortunately, as Porter’s expert has admitted, 

as designed, and unbeknownst to Mr. Gonzalez, water leaks from the boat’s wet bar onto the 

electrical wiring located in the engine room below.
2
  Despite this quality, the Owner’s Manual 

for the boat furnished by Porter indicates that the boat should be periodically “washed,” 

particularly after exposure to saltwater conditions,
3
 which more than suggests the use of a hose.   

The Fire 

 On December 21, 2013, BUDGET BENDER was located in a slip at the Slidell Marina.  

The boat was properly secured and shore power was being supplied to the boat in accordance 

with normal and customary practice.  At one point that day, patrons at a nearby restaurant 

noticed smoke and fire on the starboard stern area of the boat.  The fire department was 

summoned and the fire was extinguished through application of water and foam on the starboard 

side of the vessel where the fire was confined. 

Initial Investigation 

 Following the incident, Atlantic retained a marine surveyor, Capt. Guy Plaisance, who 

inspected the boat on December 27, 2013, for an initial evaluation as to possible causes of the 

                                                           
1
  Deposition of Carl Natale, p. 43, (Exhibit No. “1”);  Deposition of Augosto “Kiko” Villalon, p. 69, (Exhibit 

No. “2”) 
2
  Deposition of Augosto “Kiko” Villalon, p. 50 

3
  Owner’s Manual, p. 9-2 and 9-3, Exhibit No. “3” 
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fire.  Atlantic then also retained a fire causation and origin consultant, Gary Jones, of EBI, to 

determine where the fire originated and possible causes thereof.  Mr. Jones and Capt. Plaisance 

then went onboard the boat again and determined that the fire originated on the starboard side, 

and that it was likely electrical in nature.  They both sent reports as to their initial findings to the 

managing general agent for Atlantic, IMU.  Because both Capt. Plaisance and Mr. Jones opined 

that the fire was caused by an electrical wiring problem, Atlantic/IMU decided to retain an 

electrical engineer, Troy Little, to help determine the probable cause of the fire.   

 As the only visible wire connectors after the fire were manufactured by Molex, Inc. 

(“Molex”), Capt. Plaisance and Mr. Jones originally believed that these could be the problem.  

Regardless, whatever the wiring problem was, the situation certainly implicated involvement of 

Porter, since the Molex connectors would have been part of Porter’s original construction of the 

boat.  Consequently, a decision was made to place both Molex and Porter on notice as to these 

initial findings, and to give notice of a joint inspection.   

The Joint Inspection 

 A joint inspection of the vessel was arranged for March 12, 2014, just 2 months after the 

fire.  This joint inspection involved all three of Atlantic’s consultants as well as a representative 

of Molex and two representatives of Porter.  For reasons that remain very unclear, instead of 

sending experts of any type, Porter sent one representative with a high school education and 

another with a background in biology who works as Porter’s “customer relations 

representative.”
4
  

                                                           
4
  Deposition of Michael Boyd/Corporate Deposition of Formula Boats, p. 5 (Exhibit No. “4”) 
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 At the time of the joint inspection, the various consultants and representatives 

participated in and/or observed the removal of various damaged components, including remnants 

of a sofa and settee, which allowed them to all agree as to the origin point of the fire, which was 

indeed electrical, but not the Molex connection.  Some of that wiring was traced to the port side 

of the vessel where Mr. Little noted corrosion on a DC “pig-tail” connector in the engine room 

on the port side, as well as a melted wire consistent with a short circuit. From these observations, 

it appeared that a short circuit had occurred between the wire that entered a breaker box and 

another wire that exited the breaker box, which effectively by-passed the circuit breaker box and 

kept the circuit breakers from being able to shut the power off if a short circuit occurred.  Mr. 

Little concluded that, in all likelihood, the short circuit on the port side had energized a wire 

leading to the starboard side of the vessel under the settee where the wire(s) there heated to the 

point where flammable materials ignited in that area, causing the fire.  Mr. Little then carefully 

removed the pig-tail connector and other relevant wiring for further inspection with no objection 

from Porter’s representatives. 

 At that point in time, the only question was why the corrosion occurred.  Capt. Plaisance 

therefore performed a “hose-test” on the external area located directly above the corroded pig-

tail.  This hose-test, which he video-taped, was not a “simulation;” rather, it was intended only to 

determine whether water would indeed leak from the wet bar and drip down onto the wire 

harness below.  It did.  All of this information was sent to Porter, who refused to accept any 

responsibility for the loss.  Porter also refused Atlantic’s invitation to conduct a joint hose test.
5
  

Further, for two years, Porter did not request the opportunity for further inspections of the boat.  

                                                           
5
  Email from Charles Droll (Exhibit No. “5”) 
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Nor does it appear that Porter conducted any hose-test of its own.  Significantly, it should be 

noted that Porter supposedly tested its boats with similar water tests at the factory
6
 and that two 

of Porter’s experts have likewise admitted that they have used hoses (at 100 psi) for the same 

purpose.
7
 

The Litigation 

 After the joint inspection, Atlantic’s further overtures to Porter were rebuffed, so 

Plaintiffs filed suit on December 20, 2014. Thereafter, Porter answered, but did little else, other 

than to request a continuance of the original trial date, to which Plaintiffs did not object.  Still, 

Porter retained no experts and requested no inspections of the boat.  Porter eventually did 

propound some discovery requests, to which Plaintiffs responded in August, 2015.  At that time, 

Plaintiffs produced significant documentation including every single report issued by its experts 

as of that date.  These reports are full and complete and contain the entire opinions of the 

Plaintiffs’ experts, with one exception.  On April 15, 2016, Capt. Plaisance generated a 

“Supplemental Expert Report” which was identified as such in the cover e-mail issued by 

undersigned counsel.
8
  This report was issued within the Court’s deadlines, and included a video-

tape of yet another hose-test which Capt. Plaisance performed on a second boat, LOST MY 

MIND, which is similar in design to the BUDGET BENDER and which was also manufactured 

by Formula Boats.  The boat was equipped with the same wet bar, but was simply two feet (2’) 

longer. This testing also showed the same propensity for water to leak from the wet bar.
9
   

                                                           
6
  Deposition of Michael Boyd/corporate Deposition of Formula Boats, pp. 34, 71 , (Exhibit No. “4”). 

7
  Deposition of Carl Natale, p. 21 (Exhibit No. “2”) 

8
  Exhibit No. “6” 

9
  See Exhibit “C” attached to [R. Doc. 29] 
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 Other than that supplemental report, which was furnished in a timely fashion in 

accordance with the Court’s deadlines, Plaintiffs have not attempted to supplement the 

substantive opinions of their experts’ reports, nor do they intend to do so.  In addition, Plaintiffs 

have assisted Porter in extending the discovery deadlines
10

 to take the depositions of all three of 

Plaintiffs’ experts, since Porter failed to request same in a timely fashion.  Despite this courtesy, 

Porter responded with the three Motions to Exclude those experts’ reports and testimony, part of 

which amazingly pretends that Porter had no idea Plaintiffs’ experts’ reports were experts 

reports, and thought that Plaintiffs’ experts were no longer experts.
11

 

Identification of Plaintiffs’ Experts 

 Significantly, Plaintiffs repeatedly identified their three experts throughout this litigation.   

Porter’s attempts to feign some sort of surprise that the Plaintiffs designated Plaisance, Jones, 

and Little as their 3 experts is truly unbelievable. They were first identified in the Plaintiffs’ 

Initial Disclosures on April 20, 2015,
12

 then in Plaintiffs’ discovery responses,
13

 and again in 

Plaintiffs’ Witness Lists.
14

  Moreover, counsel for Porter later refers to Plaintiffs’ experts as 

experts in repeated emails exchanged with undersigned counsel before any deadlines had run.
15

  

Consequently, there can be no question that Plaintiffs’ experts were repeatedly identified as such 

and that their expert reports were timely furnished.   

Porter’s Apparent Litigation Strategy 

                                                           
10

  [R. Doc. 25, 30] 
11

  See Porter’s Memorandum in Support of Motion to Exclude [R. Doc. 27-1] at p. 7.  “Porter reasonably can 

conclude that Plaintiffs were apparently not intending to call Mr. Little as a witness at the trial of this matter.” 
12

  Exhibit No. “7” 
13

  Exhibit No. “8” 
14

  Exhibit No. “9” 
15

  See, e.g. attached email from counsel for Porter (Exhibit No. “10”) 
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 What remains truly amazing is the fact that despite having received all of Plaintiffs’ 

expert reports, early on, nearly a year before the trial date (except for Capt. Plaisance’s 

supplemental report in April of 2016), Porter did nothing.  As the trial date approached, counsel 

for Porter contacted undersigned counsel to request the opportunity to inspect the vessel on 

March 16, 2016, which undersigned counsel promptly arranged.  On the morning of the 

inspection, counsel for Porter made an unreasonable request for all of the electrical components 

removed from the boat, which undersigned counsel arranged, despite the untimely notice.  Then, 

when undersigned counsel arrived at the boat for the inspection, he was informed that he was not 

allowed on his client’s own boat and that Porter’s experts wished to conduct their inspection 

privately.   

 Shortly after the inspection, counsel for Porter sent an email advising that all of the 

electrical wiring removed from the boat was being shipped to one of Porter’s experts in Austin, 

Texas for unilateral testing,
16

 in violation of basic protocol for both inspections and testing, 

which are normally performed jointly.  In responding, undersigned counsel therefore suggested a 

protocol for joint testing, but for whatever reasons, Porter inexplicably abandoned any testing at 

all.  Consequently, all that was left for Porter’s experts was to generate ad hominem attacks on 

Plaintiffs’ experts with little or no facts or substance to support those attacks, and declare the 

cause of the fire to be “undetermined.”  As will be shown below, given these facts, there is 

absolutely no basis under the applicable law for excluding Plaintiffs’ expert reports or the 

testimony based thereon. 

  

                                                           
16

  Email from counsel for Porter  (Exhibit No. “11”) 

Case 2:15-cv-00570-SSV-KWR   Document 36   Filed 06/14/16   Page 9 of 17



 

00318058-1  10 
 

APPLICABLE LAW AND ARGUMENT 

I. Porter is attempting to “designate” Plaintiffs’ Expert Reports as mere “letters”. 

 As set forth above, Plaintiffs timely identified all three of their experts as experts.  In 

addition, Plaintiffs timely furnished all of their expert reports which contain the experts’ 

substantive opinions.  Evidently, Porter now believes that if it pretends Plaintiffs’ expert reports 

are mere “letters” rather than “expert reports,” that the Court will somehow accept this bizarre 

re-characterization.  All three of Plaintiffs’ expert reports meet all criteria for substantive 

opinions as required under amended Rule 26.  Accordingly, this contention makes no sense. 

 With regard to Mr. Little’s report, Porter attempts to characterize it as a “letter”, certainly 

it is different from all of the expert reports provided by Porter in in that it is not a long, rambling 

collection of the relevant facts.  The extraordinary length of Porter’s experts’ reports and their 

lack of meaningful content shows that shear volume is no match for substance and indeed, Troy 

Little’s report is all substance. In three and a half (3 1/2 ) pages combined with his photographs, 

which were also contemporaneously produced to Porter, the report covers all aspects of Mr. 

Little’s involvement with the fire scene on the vessel, his findings during his three inspections, 

the activities that took place during the joint inspection, and his “hands-on” detailed 

observations:  

“While performing a visual inspection of the wiring within the 

engine compartment, I observed a deteriorated pig-tail connection 

that was wrapped in a wire loom and was part of a wiring harness 

from the aft circuit breaker panel.  The pig-tail connection was 

corroded and exhibited signs of electrical damage consistent with 

that of water intrusion.”
17

 

 

                                                           
17

  Exhibit “A” to Porter’s Motion, [R. Doc. 27-2, p. 2] 
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 Mr. Little then specifically indicates that he performed a “wiring analysis utilizing the 

Formula 37 wiring diagram” and thus specifically identified an important document, contrary to 

Porter’s representatives, and how the wiring diagram from Formula compared with the actual 

wiring with the boat.  He then notes that during his third inspection on July 17, 2014, he 

performed a “field wiring analysis in an attempt to determine the differences between the actual 

wiring of the vessel and the wiring diagram.”
18

  In his analysis, Mr. Little then described in detail 

the actual wiring on the boat, indicating the location of breaker panels, circuit breakers within the 

breaker panels and Perko switches, and the PK/RD conductors.  He then notes that one of these 

conductors “has no fuse protection which would allow for a short circuit and the energizing of 

those circuits with no circuit breaker protection.”  He further states that the “deteriorated pig-tail 

connector at the aft circuit breaker panel allowed direct contact from the unfused PK/RD 

conductor to the other DC circuits in the same pig-tail.  This short circuit energized those circuits 

and the devices that were operated by those circuits.”  He concludes that this short circuit 

eventually caused the “connections . . . to overheat” and “initiated the fire in the starboard wall 

behind the sofa.”
19

  Consequently, Mr. Little clearly described in detail his three inspections, his 

activities during those inspections, his conclusions from those inspections, the documents he 

reviewed, and his overall conclusion as to the cause of the fire.  It is inconceivable that this 

would not be considered an expert report. 

 If this were not enough, Mr. Little then correlated his findings with those of Capt. Guy 

Plaisance, who had determined the source of water ingress which leaked down from the wet bar 

above deck into the engine room below and onto the wiring in question.  Thus, Mr. Little’s 

                                                           
18

  [R. Doc. 27-2, p. 4] 
19

  [R. Doc. 27-2, p. 3] 
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findings are an integral part of Plaintiffs’ presentation of its case:  Mr. Little determined that 

corroded wires on the port side of the vessel had caused a short circuit which energized wires 

that overheated and ignited materials in the area of the origin of the fire; and, Capt. Plaisance 

established that the water would leak into the engine room and coat the wires that eventually 

corroded as a result of that exposure.  Mr. Little then sets forth all of these conclusions in a 

separate “conclusions” area of his report and constitutes his expert opinion.
20

  There is no 

requirement under the Federal Rules of Civil Procedure and particularly Rule 26 that Mr. Little 

had to completely redo his report in a format acceptable to Porter.  Accordingly, once furnished 

to Porter in August of 2015, Plaintiffs fulfilled all obligations regarding the substantive content 

of an expert report in accordance with the Federal Rules of Civil Procedure and the Court’s 

Scheduling Order. 

II. Exclusion is Not Warranted Under Rule 26(a)(2)(B) 

 Motions to Strike and exclude experts are considered drastic remedies, and are generally 

disfavored.
21

  None of the bases Porter presents warrant such exclusion.   

 1. Plaintiffs’ expert reports meet all of the requirements for content. 

 Aside from the technical requirements regarding an expert’s qualifications and 

testimonial history, Rule 26 requires that an expert contain a complete statement of the opinions 

the expert intends to express, the basis and reasons therefor, and any facts and data upon which 

the expert relied in reaching these opinions.
22

  There is no strict format requirement for expert 

reports, and this Court has previously deemed admissible reports provided by experts in letter 

                                                           
20

  [R. Doc. 27-2, p. 4] 
21

  See, Savant v. Beretta USA Corp., No. 05-1501, 2007 WL 106841, at *7 (W.D. La. 4/4/07) 
22

  Fed. R. Civ. P. 26(a)(2)(B). 
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format, when such adequately demonstrate the expert’s opinions and reasoning therefor.
23

  

Plaintiffs address each of Porter’s contentions related to Rule 26(a)(2)(B) below. 

 In direct contrast with the law, Porter submits that under FRPC Rule 26(a)(2)(B)(1) all 

three of Plaintiffs’ expert reports had to be rewritten in a special format suitable to Porter’s 

concept of what FRCP Rule 26(a)(2)(B) requires.  Putting aside Porter’s unsupported 

interpretation, FRCP Rule 26(a)(2)(B)(1) requires “a complete statement of all opinions the 

witness will express and the basis and reasons thereof.  In this situation, each of Plaintiffs’ 

experts did just that after one or more “hands-on” investigations of the electrical wiring shortly 

after the fire.  They have no additional opinions with the exception of Capt. Plaisance’s 

Supplemental Report, which was also timely submitted, and each of Plaintiffs’ experts has 

specifically set forth the opinions they will express and the reasons in support of their opinions, 

which they have no intention of supplementing.   

 2. Plaintiffs’ expert reports meet all the requirements for “facts or data”. 

 Next, FRCP Rule 26(a)(2)(B)(2) requires that “the expert set forth the facts or data 

considered by the witness in forming the opinions.”  Each of Plaintiffs’ experts developed their 

opinions from an actual “hands-on,” contemporaneous inspection which is meticulously 

described in each of their expert reports.  This is in complete contrast to Porter’s stale, “cold 

case” reports which for the most part set forth pointless ad hominem attacks.  Consequently, 

Porter’s contention here once again makes no sense. 

  

                                                           
23

  See Stahl v. Novartis Pharmaceuticals, Corp., No. 99-1048, 2000 WL 33915847, at *1 (E.D. La. Nov. 29, 

2009). 
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 3. Plaintiffs’ expert reports list all materials or exhibits on which they relied. 

 FRCP Rule 26(a)(2)(B)(3) requires that “any exhibits that will be used to summarize or 

support the opinions” of the expert should also be provided.  Plaintiffs provided all of the 

photographs relevant to Plaintiffs’ expert reports at the same time as the expert reports back in 

August 2015.  Further, copies of the videotapes made by Capt. Guy Plaisance have also been 

provided.  In an abundance of caution, Plaintiffs have also separately provided over one hundred 

additional photographs taken by Gary Jones of EBI, which are in addition to those previously 

furnished and which were used to illustrate his opinion.  Capt. Plaisance has also included 

various photographs which are annotated and labeled within his actual reports.  Plaintiffs’ 

experts need no further documents. so none are listed. Consequently, Porter’s contention in this 

regard is flawed as well. 

 4. Porter has all of the CV’s for Plaintiffs’ experts. 

 Porter also claims that it was somehow prejudiced by not having the CV’s, testimony 

history, and fee information of Plaintiffs’ experts contemporaneously provided with the expert 

reports. FRCP Rule 26(a)(2)(B)(4) requires a statement concerning “the witnesses’” 

qualifications, including a list of all publications offered in the previous ten (10) years.   FRCP 

Rule 26(a)(2)(B)(5) requires a listing of cases in which the expert testified during the previous 

four (4) years.  A CV has been provided on behalf of all Plaintiffs’ witnesses contrary to that 

information.
24

  Although these were provided recently when this omission came to light, Porter 

has yet to take the depositions of any of these experts which are scheduled and pending, and, 

therefore, could not have suffered any prejudice by this omission.  

                                                           
24

  Exhibits No.’s “12 – 14” 

Case 2:15-cv-00570-SSV-KWR   Document 36   Filed 06/14/16   Page 14 of 17



 

00318058-1  15 
 

 5. Porter has any necessary compensation information. 

 Lastly, FRCP Rule 26(a)(2)(B)(6) requires a “statement of the compensation received by 

the expert for his study and testimony.”  In connection with its discovery responses back in 

August of 2015, Plaintiffs provided several invoices indicating the fees that have been charged.
25

  

Although these invoices indicate the expert’s hourly rates, apparently, this is not enough.  Porter 

sets forth this shrill screed: 

During discovery, Plaintiffs produced certain 2014 invoices for 

work done by Mr. Little.  Those are all pre-litigation invoices that 

are now two years old.  What services has Little performed and 

been paid for since this suit was filed?  Do his rates change once a 

matter enters litigation?  Does he charge different amounts for 

deposition trial testimony, as many experts do?  Porter has no idea 

what the answers to the questions are because Plaintiffs have never 

provided that information.  [R. Doc. 27-1, p. 9] 

  

 Oddly, other than setting forth their hourly rates, none of Porter’s experts have met any 

of these fee criteria.  It is difficult to imagine why Plaintiffs’ experts must meet Porter’s new 

standards, while Porter’s own experts do not.  

 Furthermore, under these circumstances, Porter’s contentions find no support under the 

jurisprudence. The mere fact that Plaintiff inadvertently omitted the experts’ lists of 

qualifications, prior testimony, and fees from the experts’ reports does not rise to a level to 

warrant exclusion of the experts’ reports, especially in light of the fact that Plaintiffs cured this 

deficiency by providing this information shortly after being notified. 

Contrary to Porter’s assertions, in circumstances where a party fails to strictly comply 

with the technical requirements of Rule 26(a)(2)(B), courts within the Fifth Circuit are generally 

                                                           
25

  See, e.g., Exhibit No. “15” 

Case 2:15-cv-00570-SSV-KWR   Document 36   Filed 06/14/16   Page 15 of 17



 

00318058-1  16 
 

willing to afford the noncompliant party with additional time to comply with Rule 26(a)(2)(B), 

rather than to strike the report and testimony outright.
26

 For instance, in Meadowcrest Living 

Center v. Hanover Ins. Co., the Court provided the plaintiff with an opportunity to submit a 

supplemental expert report, complete with all the technical requirements imposed by Rule 

26(a)(2)(B), in order to cure any and all deficiencies of the expert’s original report, rather than 

strike the expert, as the defendant requested.
27

 

 Additionally, in circumstances in which a party submits an expert’s list of qualifications 

and prior testimony at a time later than the report submission date, courts are generally willing to 

find the party to be in compliance with Rule 26(a)(2)(B). In Knorr v. Dillard’s Store Services, 

Inc., this Court refused to strike an expert’s report and testimony when the party inadvertently 

omitted the expert’s list of qualifications and prior testimony from the report, but disclosed such 

later.
28

 Similarly, here, as in Knorr, Plaintiff inadvertently omitted the experts’ list of 

qualifications, testimony, and fees from their actual reports when submitted. However, as soon as 

this omission was raised by Porter, and, in advance of the experts’ depositions currently set for 

June 16, 17, and 24, 2016, Plaintiff promptly disclosed this information to Defendant in 

sufficient time to make use of the information.  Thus, just as in Knorr, Defendant cannot 

logically argue that it sustained any substantial prejudice as a result of this slightly delayed 

disclosure. Accordingly, as in Knorr, the Court should determine that the strict sanction of 

exclusion of experts’ report and testimony is not warranted under these circumstances. 

                                                           
26

  See e.g., Rodriguez v. Twin Laboratories, Inc., No. 01-362, 2002 WL 34451508, at *1 (S.D. Tex. Nov. 15, 

2002); Thornton v. Ford Motor Co., No. 06-118, 2007 WL 2580337, at 4 (S.D. Miss. Sept. 4, 2007); CST 

Environmental, Inc. v. S&P Enterprises, No. 06cv223, 2007 WL 4191724, at *1 (S.D. Miss. Nov. 21, 2007). 
27

  Meadowcrest Living Center, LLC v. Hanover Ins. Co., No. 06-3210, 2008 WL 3538584, at *1 (E.D. La. 

Aug. 8, 2008) (Vance, J.). 
28

  Knorr v. Dillard’s Store Servs., Inc., No. 04-3208, 2005 WL 2060905 (E.D. La. Aug. 22, 2005) (Vance, J.). 
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CONCLUSION 

 Based on the foregoing, Plaintiffs submit that the expert report of Professional Engineer, 

Troy Little, meets all substantive requirements for an expert opinion and the basis therefore 

under the Federal Rules of Civil Procedure.  Further, to the extent his CV was provided 

separately from his report, but several weeks before his scheduled deposition, Porter could have 

suffered no prejudice.  Accordingly, Porter’s Motion should be denied. 

 

     Respectfully submitted, 

 

_____s/ Andrew C. Wilson___________________ 

DANIEL J. CARUSO (Bar No.:  03941) 

ANDREW C. WILSON (Bar No.:  01162) 

KAILE A. LEBLANC (Bar No.:  35203) 

SARA L. OCHS (Bar No.:  35946) 

SIMON, PERAGINE, SMITH & REDFEARN, L.L.P. 

30th Floor, Energy Centre 

1100 Poydras Street 

New Orleans, Louisiana  70163-3000 

Telephone: (504) 569-2030 

Facsimile: (504) 569-2999 

Attorneys for Plaintiffs, Nicholas Chad Gonzalez and 

Atlantic Specialty Insurance Company  

 

 

CERTIFICATE OF SERVICE 
 

I hereby certify that a copy of the above and foregoing has been forwarded to all counsel 

of record via electronic mail and by United States mail, first class postage prepaid and properly 

addressed, on this 14th day of June, 2016. 

 

___/s/ Andrew C. Wilson______________________ 
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF LOUISIANA 

 

ATLANTIC SPECIALTY INSURANCE  :  CIVIL ACTION NO. 15-570 

COMPANY AND NICHOLAS CHAD : 

GONZALEZ     : 

      : 

VERSUS      : JUDGE SARAH S. VANCE 

      : 

PORTER, INC., D/B/A FORMULA  : MAGISTRATE JUDGE KAREN ROBY  

BOATS     :  

      :  SECTION “R”(4) 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *  

 

SUPPLEMENTAL MEMORANDUM ON BEHALF OF PLAINTIFFS, ATLANTIC 

SPECIALTY INSURANCE COMPANY AND NICHOLAS CHAD GONZALES, IN 

OPPOSITION TO DEFENDANT’S MOTION IN LIMINE AND DAUBERT MOTION 

TO STRIKE EXPERT REPORT AND TESTIMONY OF TROY LITTLE [R. DOC. 27] 

 

MAY IT PLEASE THE COURT: 

 

 Pursuant to the Court’s Order of July 11, 2016, [R. DOC. 50], Plaintiffs, Atlantic 

Specialty Insurance Company (“Atlantic”) and Nicholas Chad Gonzales (“Mr. Gonzales”), 

submit this Supplemental Memorandum in Opposition to the Defendant’s Motion in Limine and 

Daubert Motion to Strike Expert Report and Testimony of Troy Little [R. DOC. 27] 

Introduction 

 This matter presents not just different opinions by experts, but a fundamental difference 

in the use of experts in assisting the trier of fact in determining the cause of the subject fire 

which destroyed the subject vessel BUDGET BENDER.  On the one hand, the Plaintiffs’ experts 

performed multiple, physical inspections of the boat and its wiring on several occasions soon 

after the fire.  Then, based on their respective fields of expertise, they determined exact origin 

area of the fire; they then ruled out multiple causes; they discovered corrosion in a pig-tial wiring 
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harness related to exposure to moisture; they developed a hypotheses as to a short circuit in the 

pig-tail; they tested this hypotheses by tracing the wiring from the origin of the fire back to a 

corroded pig-tail; and finally, they confirmed a source of leaking water to explain the corrosion 

and the short circuit. 

 In contrast, the Defendant chose not to send any experts to the joint inspection and 

instead, waited until over two and years after the fire to even retain experts.  Those experts then 

toured the boat for approximately two hours and soon thereafter generated reports primarily 

attacking how the inspection they failed to attend was conducted, while at the same time, 

attempting to unravel a logical and reasonable theory of how the fire occurred in an effort to 

label the cause as “undetermined.”  But when closely examined, it becomes apparent that the 

Defendant’s case consists primarily of a series of metaphysical and irrelevant questions primarily 

raised by counsel, coupled with other supposed possible causes, which when more closely 

examined, clearly are either not possible or not likely at best.   

 The Defendant’s contentions were reduced to five separate issues set out in the 

Defendant’s Reply Memorandum in Support of its Motion in Limine related to the report and 

testimony of Plaintiffs’ electrical engineering expert, Troy Little.  Pursuant to the Court’s Order, 

Plaintiffs have set forth a brief summary of the relevant jurisprudence related to the Supreme 

Court’s Daubert decision,
1
 and then these issues raised by the Defendant are addressed in detail 

and sequentially below. 

                                                           
1
  Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S.Ct. 2786 (1993) 
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Daubert 

 The Daubert jurisprudence charges trial courts to act as “gate-keepers” to insure that the 

proper expert testimony is both relevant and reliable.
2
  The relevant and reliable standard 

announced in Daubert for scientific expert testimony applies to all types of expert testimony.
3
  

Daubert provides a two-prong test for determining the admissibility of expert testimony.  The 

Court “must determine at the outset, pursuant to Rule 104(a), whether the expert is proposing to 

testify to (1) scientific knowledge that (2) will assist the trier of fact to understand or determine a 

fact in issue.”
4
 The first prong of Daubert focuses on whether the expert testimony is based on a 

reliable methodology, which is the issue this Honorable Court has asked the Plaintiffs to address.  

 In determining an expert’s reliability, the Court’s focus “must be solely on principles and 

methodology, not on the conclusions that they generate.”
5
  The Supreme Court has composed a 

non-exclusive, flexible test consisting of several factors to ascertain the validity or reliability of 

the methodology employed by the expert.
6
  The Daubert factors to be considered in determining 

the soundness of the scientific methodology includes: (1) whether the theory or technique can be 

and has been tested; (2) whether the theory or technique has been subjected to peer review and 

publication; (3) the known or potential rate of error in the existence and maintenance of 

standards; and (4) whether the theory or technique used has been generally accepted. 

 It is well-settled that the factors are not exhaustive, nor are they intended for use in all 

cases; instead, the reliability determination should be conducted in such a manner as to “make 

                                                           
2
  Daubert, 509 U.S. at 589, 592-93, 113 S.Ct. at 2795-2796 

3
  Kumho, 526 U.S. at 147, 119 S.Ct. at 1171 

4
  Daubert, 509 U.S. at 592, 113 S.Ct. at 2796 

5
  Daubert, 509 U.S. at 595, 113 S.Ct. at 2797 

6
  Kumho Tire, 526 U.S. at 144, 119 S.Ct. 1175 
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certain that an expert, whether basing testimony upon professional studies or personal 

experience, employees in the courtroom, employs the same level of intellectual rigger that 

characterizes the practice of an expert in the relevant field.”
7
 “Daubert’s list of specific factors 

neither necessarily nor exclusively applies to all experts who are in every case.”
8
  Significantly, 

Daubert does not “require all experts in every case to back his or her opinion with independent 

tests that unequivocally support his or her conclusions.”
9
   

 It should be noted that when the reliability of an expert’s testimony is more dependent on 

the expert’s personal knowledge or experience, rather than the underlying methodology or 

theory, the Daubert factors may be inapplicable.
10

  Further, questions related to the bases and 

sources of an expert’s opinion, “affect the weight to be assigned that opinion rather than its 

admissibility and should be left for the jury’s consideration.”
11

 Finally, “the rejection of expert 

testimony is the exception and not the rule.”
12

  

 This Court has previously declined to exclude expert testimony when an expert relies on 

his own experience and qualifications as well as other information including witness statements 

and data related to an incident.
13

  As Troy Little’s CV
14

 reflects, as shown below, Troy Little 

                                                           
7
  U.S. v. Potts, No. 00-060, 2000 WL 643219, at *2 (E.D. La. 7/7/00) (Vance J.) (quoting Kumho Tire, 526 

U.S. at 137) (internal quotations omitted); Black v. Food Lion, Inc., 171 F.3d 308, 311 (5
th

 Cir. 1999)) 
8
  Kumko Tire, 526 U.S. at 141, 119 S.Ct. 1167 

9
  Moore, JB, Inc. v. Newtone, Inc., 2007 WL 4754173 at *12 (W.D. Tex. 21/07) 

10
  See, Potts, 2000 WL 643219, at *3 

11
  Imperial Trading Co., Inc. v. Traveler’s Property & Casualty Co. of America, No. 06-4262, 2009 WL 

2356292, at 3 (E.D. La. 7/28/09) (Vance J.).  See, also, (U.S. v. 14.38 Acres of Land, more or less situated in Lefore 

County, Mississippi, 80 F.3d 1074, 1077 (5
th

 Cir. 1996); Vitervo v. Dow Chemical Co., 826 F.2d 420, 422 (5
th

 Cir. 

1987) 
12

  Fed. R. Evid. 702, The Advisory Committee Notes to 2000 Amendments 
13

  See Slatten, LLC v. Royal Caribbean Cruises, Ltd., No. 13-673, 2014 WL 5393341, at *4 (E.D. La. Oct. 23, 

2014) (Vance, J.) (denying a motion in limine to exclude an expert’s testimony regarding causation of a breakaway 

incident where the expert relied on deposition testimony of a captain of the vessel, his own experience, and data 

relating to movement of the vessel before and after the incident); Imperial Trading, 2009 WL 2356292, at *4 
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utilized his electrical engineering background, and his extensive forensic experience as well as 

reliable methodology in the field of electrical engineering while applying the “scientific 

method.” 

The Defendant’s Issues 

 1. The “‘short circuit’ scenario at the pig-tail.” 

 It is difficult to imagine how or why the Defendant could possibly suggest that Mr. Little 

did not describe the “short circuit” in his report.  In reality, his report specifically addresses and 

describes the “short circuit” in detail.  As he states: : 

The short circuiting of the circuits in the pig-tail connector with 

the PK/RD connector has the effect of energizing those circuits 

with no circuit breaker protection (i.e., the aft circuit breaker panel 

is essentially bypassed).  The deteriorated pig-tail connector at the 

aft circuit breaker panel allowed direct contact from the unfused 

PK/RD conductor to the other DC circuits in the same pig-tail.  
This short circuit energized those circuits and the devices that 

were operated by those circuits.
15

  

 

 It is difficult to imagine a clearer description of the short circuit: the corrosion in the 

deteriorated pig-tail connection allowed direct contact between the pink/red conductors to other 

DC circuits in the same pig-tail.  The report further indicates that because this allowed for energy 

which would normally enter the circuit breaker box to instead pass directly to DC connectors 

                                                                                                                                                                                           
(allowing expert to testify on the issue of “water and wind-driven rain intrusion” to a building during a hurricane, 

when said expert based his opinion largely on the opinions of another expert and had “extensive experience” related 

to the issues presented in the case”); Nugent v. Hercules Offshore Corp., No. 98-3060, 2000 WL 381925, at *4-5 

(E.D. La. April 14, 2000) (Vance, J.) (denying motion in limine to exclude expert from testifying on defective nature 

of a safety lanyard which broke and caused the plaintiff to fall from an oil rig into the river, when the expert had  

participated in joint inspections and destructive testing of the lanyard and also performed his own testing on an 

exemplar lanyard). 
14

  Exhibit No. “1” 
15

  Defendant’s Memorandum in Support of Motion in Limine [R. DOC. 27-2], Exhibit “A”, p. 33 

[GONZ_0000124] (emphasis added) 
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exiting the circuit breaker box.  The effect of the short circuit was to allow the aft circuit breaker 

panel to be “bypassed.”
16

 

 2. The “specific path field alleged electrical current follows.” 

 Defendants then pick a portion of a sentence from Mr. Little’s report “…I was unable to 

accurately determine the relationship between the pigtail connector at the aft breaker panel and 

the DC wiring harnesses routed through the fire origin area.”, in an attempt to impeach him.  The 

Defendant’s attempts to misconstrue Mr. Little’s words fail when taken in context.  Mr. Little 

actually said “Due to differences between the actual BUDGET BENDER wiring and the wiring 

diagram for the Formula 37, I was unable to accurately determine the relationship between the 

pigtail connector at the aft breaker panel and the DC wiring harnesses routed through the fire 

origin area.”  Then he says, “On July 17, 2014, I returned to the BUDGET BENDER to perform 

a field wiring analysis in an attempt to determine differences between the actual wiring of the 

vessel and the wiring diagram.”  Mr. Little testified in deposition he was able to determine many 

of the wiring discrepancies and form conclusions;
17

 however, he could not do a complete 

analysis due to the possibility of spoliating the scene by disturbing items of evidence without all 

parties present. 

 Accordingly, Mr. Little identified clearly in his report and again in his deposition how a 

degraded/corroded pig tail connector on the port side of the vessel allowed DC current to flow 

down the wiring harness through the area of fire origin at the splice location on the starboard 

side. He also took several photographs of the pig-tail to confirm his findings.  The first shows the 

                                                           
16

  Id. 
17

  Deposition for Troy Little, p. 44:11-45:15 
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pig-tail wrapped in its loom as it was after the fire.
18

 The second photo shows the pig-tail after 

the loom was removed, clearly showing the corrosion.
19

  The third attached photograph shows 

the green corrosion in detail caused by moisture.
20

  All of the evidence the short circuit which 

caused the fire. 

 Although Mr. Little also acknowledged he could not identify the exact splice that 

overheated or the device which may have failed that would cause the increased current flow, 

there is no question that several of the conductors in the DC wiring circuit had overheated and 

melted and that their wiring led back to the short circuit as he stated in his report.  As his report 

then reflects, Mr. Little then collected the required evidence for a joint laboratory examination of 

the wiring harness and fully anticipated that a joint laboratory examination was forthcoming. 

Additionally, the boat was retained and preserved so that further analysis or examination of 

components and devices could be jointly performed.   

 3. The “timing, magnitude and duration of any short circuit currents.” 

 There is no question concerning the fact that some of the connectors within a bundle of 

perhaps as many as 100 connectors overheated to the point where they melted.  But only a few of 

them did while the others remained intact.  This is why the parties have agreed that the melted 

connectors were the origin point of the fire, and the fact that they overheated and melted is not 

contested.  Consequently, the “timing, magnitude and duration of any short circuit currents” is 

irrelevant.  For the melting to have occurred, there had to be some short circuit in the boat’s 

                                                           
18

  Exhibit No. “3” 
19

  Exhibit No. “4” 
20

  Exhibit No. “5” 
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wiring which was not protected by some type of circuit breaker which could be the only cause of 

the melted connectors, and in turn, the fire.  Mr. Little has confirmed such a theory.  

 Not surprisingly, since the Defendant’s experts spent less than two hours on the boat, 

they did not find any evidence of short circuits, and this assumes they even attempted to look for 

any.  In contrast, as mentioned above, Mr. Little did find evidence of a short circuit of wiring 

within the pig-tail.  The only missing component of Mr. Little’s analysis was to locate which 

devices may have been involved downstream of the connectors which would have drawn the 

excess current that caused the connectors to melt.  To do so would have required destructive 

testing, if not destruction of much of the boat tracing the other end of the wires to the failed 

“devices”.  This missing component does not change Mr. Little’s theory which he reconfirmed in 

his deposition.
21

  To the extent this was an issue, Mr. Little approved a proposed protocol for 

testing forwarded by defense counsel by email,
22

 but for whatever reason, the Defendant 

abandoned this testing.  This would seem to be a dangerous precedent to set for one party in a 

lawsuit to decline further analysis and testing and then attempt to use that lack of testing and 

analysis to stymie the opinions of other experts. 

 4. “Alternative causes for the fire” and “corrosion”. 

 Despite agreeing to the origin of the fire, the Defendant continues to raise other potential 

origins or causes such as Mr. Hamilton’s reference to the heater and the AC wiring.  Yet, Mr. 

Hamilton has testified he does not know whether the heater at the heater’s AC wiring was 

                                                           
21

  Deposition of Troy Little, p. 65:13-66:1 
22

  Exhibit “2” 

Case 2:15-cv-00570-SSV-KWR   Document 57   Filed 07/15/16   Page 8 of 13



 

00331897-1  9 

 

involved in the fire.
23

  Defendant’s expert, Carl Natale, and other experts has said that there was 

nothing wrong with the heater and that it did not play a role in the fire.
24

  As will be shown 

below there was no evidence that the heater was in any way involved in the fire and, in fact, 

worked after the fire.  In addition, the AC wiring was nowhere near the melted DC connectors.  

Likewise, Defendant’s experts were unable to relate any issues with the AC shore power to the 

fire.
25

   

 Insofar as corrosion is concerned, Mr. Little identified the corrosion as being caused by 

moisture.  As he states in his report, “The pig-tail connection was corroded and exhibited signs 

of electrical damage consistent with that of water intrusion.”
26

  As in the reports of both Capt. 

Plaisance and Mr. Jones’s reflect, they agree that the corrosion was due to exposure to moisture. 

This is what led Capt. Plaisance to conduct his leak tests which the parties agree show that water 

can leak out of the wet bar down onto the subject pig-tail harness in the engine room below.  The 

Defendant’s own marine expert, Augusto “Kiko” Villalon, specifically testified that this 

corrosion was “galvanic” in nature, caused by moisture, and that the corrosion would be 

accelerated by electrical current passing through the area.
27

 As to Mr. Hamilton’s unsupportable 

alternative theories for the corrosion, he readily admits he has no evidence that the Fire 

Department sprayed the enclosed engine room of the boat during their attempts to extinguish the 

                                                           
23

  Deposition of E.L. Hamilton, p. 24:24- p. 25:5 
24

  Deposition of Carl Natale, p. 68:9-70:2 
25

  Deposition of Augusto “Kiko” Villalon, p. 53:8-14; Deposition of E.L. Hamilton, p. 111:14-21 
26

  Defendant’s Memorandum in Support of Motion in Limine, [R. DOC. 27-2], Exhibit “A”, p. 2 

[GONZ_0000123] 
27

  Deposition of Augusto “Kiko” Villalon, p. 42:20-24; 55:20-56:20 
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fire,
28

 nor does he even attempt to explain why the only corroded area of the pig-tail was the 

short circuit isolated by Mr. Little.  It should also be noted that while the Plaintiffs have a 

logical, reasonable and scientific explanation for why the connectors melted, the Defendant’s 

experts are solely focused primarily on establishing a great and continuing mystery. 

 5. Nomenclature. 

 The Defendant continues to make hay over Mr. Little’s inadvertent use of the term “butt 

splice”, apparently to fill a void related to any true substantive issues.  Mr. Little acknowledged 

in his deposition testimony there is more than one “term-of-art” that can be used for the 

connectors/splices used in the DC wiring harness at the fire location.  Defendant is critical of Mr. 

Little for using the term “butt splice” while at the same time the Defendant’s experts use multiple 

terms to describe the same connectors/splices.  Defendants can’t decide if the connectors/splices 

should be called “taps”, “tap splices”, “terminal connectors”, “terminal splices”, etc.  However, 

they insinuate Mr. Little‘s substantive opinions are somehow invalid because he calls the same 

item a “butt splice.” The Defendant’s continued focus on his choice of words, which he clarified 

several times in his deposition serves only as another continuing ad hominem attack, and merely 

reflects a lack of substance in the Defendant’s overall theory of the case. 

 6. Critique of the Joint Inspection. 

 In their respective reports, Defendant’s experts all spent pages and pages critiquing the 

procedures used during the joint inspection and the manner in which the wiring from the boat 

was removed for preservation and analysis.  In this regard, it appears the Defendant has taken an 

                                                           
28

  Deposition of E.L. Hamilton, p. 110:6-10 
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untenable position.  Having been timely placed on notice of the Plaintiffs’ intent to conduct a 

joint inspection involving Plaintiffs’ consultants and a representative of Molex, a connector 

manufacturer, the Defendant chose two company representatives with no experience in electrical 

fire investigations.  This was their choice.   

 Neither of the Defendants’ two representatives objected to anything Plaintiffs’ 

consultants/experts did.  In fact, they concurred in the origin point of the fire at the melted 

connectors, and, one of them reportedly noted the corrosion in the subject pig-tail.  The 

Defendant then waited for over two years to retain consultants/experts who, given the passage of 

time, could add little in the way of meaningful input to determine the actual cause of the fire. 

Instead, they were limited by the passage of time to their attack reports, which are long in 

volume, but short on substance.   

 In any event, the jurisprudence makes clear that the Daubert analysis related to reliability 

does not include issues associated with how an expert processes the fire scene.  As Judge Duval 

held in, Johnson v. Samsung Electronics America, Inc.
29

:  

Lastly, Defendants urge that (Plaintiff's expert's)'s methodology 

was improper and unreliable because of the manner in which he 

processed the fire scene resulted in spoliation of evidence. 

Significantly, Defendants do not urge that any critical evidence 

was destroyed or lost as a result of the methodology employed by 

(the expert), nor do Defendants urge that they were otherwise 

prejudiced by the method in which (the expert) processed the fire 

scene. Neither Rule 702 of the Federal Rules of Civil Procedure 

nor Daubert require specific actions be taken to validate an 

“expert” witness's investigation. Defendants' criticisms of (the 

expert's) processing of the fire scene go to the weight to be 

                                                           
29

  277 F.R.D. 161 (E.D. La. 2011) 
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accorded to his testimony; the criticisms do not go to the 

admissibility of that testimony. 
30

 

 

 Accordingly, the opinions of Defendant’s experts involving pages and pages of critiques 

related to the joint inspection of march, 2014, are irrelevant to the issue of the admissibility of 

any of Plaintiffs’ expert reports. 

CONCLUSION 

 Based on the foregoing, Plaintiffs have addressed each and every “red herring” which the 

Defendant has raised related to Mr. Little’s report.  It is plainly evident that the Defendant’s 

efforts are focused on distracting the trier of fact from Plaintiffs’ logical, reasonable, and 

scientific explanation for description of the cause of the fire which is the subject of this litigation. 

Accordingly, Defendant’s Motion should be denied and Mr. Little’s testimony, based upon his 

expert report, should be admitted. 

     Respectfully submitted, 

/s/ Andrew C. Wilson      

Andrew C. Wilson (Bar No.:  01162) 

Sara L. Ochs (Bar No.:  35946) 

Kaile A. LeBlanc (Bar No.:  35203) 

Daniel J. Caruso (Bar No.:  03941) 

SIMON, PERAGINE, SMITH & REDFEARN, L.L.P. 

30th Floor, Energy Centre 

1100 Poydras Street 

New Orleans, Louisiana  70163-3000 

Telephone: (504) 569-2030 

Facsimile: (504) 569-2999 

Attorneys for Plaintiffs, Chad Gonzalez and Atlantic 

Specialty Insurance Company  

 

                                                           
30

  Johnson v. Samsung Elecs. Am., Inc., 277 F.R.D. 161, 167 (E.D. La. 2011) 
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 I hereby certify that this 15th day of July, 2016, I electronically filed the foregoing with 

the Clerk of Court using the CM/ECF system which will send a notice of electronic filing to all 

counsel of record.  I further certify that I forwarded a copy of the foregoing to all parties and/or 

counsel who are not subscribers to or participants in the CM/ECF system via facsimile, 

electronic mail, and/or United States mail, properly addressed and postage prepaid. 

 

 /s/ Andrew C. Wilson    
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