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Charities Act 2011  
The Charities Act 2011 received royal assent on 14 December 2011 and came into 
force on 14 March 2012.  The purpose of the Act is to consolidate existing charity law 
in order to make it easier to understand.  The Act repeals and replaces the 
Recreational Charities Act 1958 and most of the provisions in the Charities Acts 1992, 
1993 and 2006.  It does not make any changes to the existing law but will affect the 
correct statutory references to be used from 14 March 2012 in documents, accounts 
and reports.  

Review of the Charities Act 2006        
Lord Hodgson has been appointed to undertake the statutory review of the Charities 
Act 2006. The review is now at consultation stage and calls for evidence have been 
issued on a number of topics, including public benefit and land disposals.  Details can 
be found on the website of the Cabinet Office and responses can be made until 16 
April 2012.  The aim is for the review to be completed and laid before Parliament 
before the Summer recess.    

Charitable Industrial and Provident 
Societies  
Charitable Industrial and Provident Societies (“IPSs”) are currently ‘exempt’ charities 
and cannot register with the Charity Commission.  Provisions introduced by the 
Charities Act 2006 mean that all exempt charities will be required to either (i) have a 
principal regulator to oversee their compliance with charity law or (ii) where there is no 
suitable body to take on this regulatory role, lose their exempt status and be regulated 
by the Commission.  It is currently unclear whether or not a principal regulator will be 
appointed for IPSs and the Commission has indicated that any decision on this is 
unlikely to be agreed before mid-2012 or to be implemented before 2013.   

The Commission has recently set out its position on whether the power that some 
IPSs have to pay interest on share capital can be compatible with charitable status. 
The Commission considers that a power to distribute profits is fundamentally 
incompatible with charitable status. However, following a review of the issue and 
discussions with the FSA and HMRC, the Commission has indicated that it is satisfied 
that there are some circumstances in which limited interest payments could be made 
that would not amount to a distribution of profit.   

The Commission’s view is that this would only be the case if a number of features are 
included in the IPSs’ rules.  These features include the interest rate being set at a 
level which is not in itself a motivation to buy shares and that the shareholding does 
not confer any rights to the underlying assets of the IPS. Discussions are ongoing in 
this regard between the Commission, relevant Government departments and 
representatives of organisations affected by the changes.  

Charitable Incorporated Organisation  
The CIO is the new incorporated legal form for charities provided for in the Charities 
Act 2006. The Commission had hoped that the CIO would be available for charities to 
start using from Spring 2012, but the regulations which will complete the legal 
framework for the CIO have not yet been approved by Parliament.  

Welcome to Charity Matters from 
the experts at Cobbetts.  We hope 
you enjoy this edition and would 
welcome your feedback on any 
issues you would like to see 
covered in this regular publication 

——————————————— 

 
 
If you have any queries, or require 
more detailed advice please 
contact: 

 
 
 
Penelope Byatt 
penelope.byatt@cobbetts.com 

0845 404 2496 
 
 
 
 
 
Anne Holmes 
anne.holmes@cobbetts.com 

0845 404 2505 
 
 
 
 
 
Clare O'Brien 
clare.o’brien@cobbetts.com 

0845 404 2575 
 
 
 
 
 
 
Jaime Parkes 
jaime.parkes@cobbetts.com 

0845 404 2359        
 
 
 
 
 

 

The content of this newsletter is for information only 

and should not be relied upon as a substitute for 

legal advice. Copyright 2011 Cobbetts LLP - All 

Rights Reserved - March  2012 

 

We hope you have enjoyed reading Charity Matters. 

However, if  you wish to unsubscribe,  please email 

ali.king@cobbetts.com marking the subject as 

‘unsubscribe procurement matters’ and providing 

your name, company name and company address. 



The introduction of the CIO is to be implemented in 
phases and it is likely that it will initially only be available 
for use by new charities rather than by existing charities 
that wish to convert to CIOs.  

Public benefit update 
The ruling of the Upper Tribunal following the application 
for judicial review brought by the Independent Schools 
Council meant that the Commission has been required to 
withdraw parts of its guidance on public benefit.   

The Commission intends to publish revised public benefit 
guidance for consultation by the end of March. In the 
meantime, interim guidance in question and answer form 
that reflects the decision of the Upper Tribunal can be 
found on the Commission’s website.   

The charitable status of 
benevolent funds 
In January 2011, the Attorney General referred a number 
of questions to the Upper Tribunal in relation to trusts for 
the relief of poverty where the potential beneficiaries are 
connected by a family relationship, common employment 
or membership of an unincorporated organisation.  

These questions related primarily to whether such trusts 
were capable of being charitable after the Charities Act 
2006.  

The Upper Tribunal has recently released its decision.  
This decision confirms that such benevolent funds 
remain charitable following the Charities Act 2006.  

The Tribunal held that whether or not an institution 
satisfies the public benefit requirement must be 
assessed by reference to the criteria that are relevant to 
its purpose.  As regards trusts for the relief of poverty, 
the Tribunal held that it was clear from case law that a 
trust with a narrow class of direct beneficiaries could still 
be charitable and this position has not been changed by 
the Charities Act 2006.   

Danger of pension plan 
deficits  
The Wedgwood Museum Trust (the “Trust”), a 
charitable company, had only five employees who were 
members of the Wedgwood Group pension scheme out 
of a total of approximately 7,000 members.  

The pension scheme had a deficit of over £130 million. 
Under pension legislation introduced in 1995, because 

the Trust was the only remaining solvent employer within 
the scheme, the pension trustees had no choice but to 
make a claim against the Trust for the whole of the 
deficit.  

The claim caused the Trust to go into administration, 
which led to the question as to whether the Trust’s 
collection of 10,000 pieces formed part of the corporate 
assets of the Trust available for distribution to the 
creditors of the Trust.  

This question was first considered by the Charity 
Commission, who came to the conclusion that there was 
no evidence that the collection was permanent 
endowment or that it was protected by any other trust 
arrangements.  

An action was then brought by the Trust’s administrators 
for a Court determination on this issue. Following a 
hearing at Birmingham High Court in December 2011, 
the judge held that the collection did form part of the 
corporate assets of the Trust available for distribution to 
creditors.  

This case highlights the need for charity trustees to be 
aware of the risk of potential pensions’ claims and 
liabilities.  Trustees need to consider whether any steps 
could be taken to mitigate the risks in this regard.  

Directors' duties - 
Wrongful trading 
In this difficult economic climate, where funding and 
donations may be reducing and charities can be at risk of 
insolvency, directors of charitable companies need to 
remain aware of their directors' duties to creditors under 
the Insolvency Act 1986 ("IA86").  Directors can be held 
personally liable for debts of the company if there has 
been wrongful trading (Section 214 IA86).   
 
If, at any time, insolvency is inevitable and the directors 
are aware of this or ought to have been aware of this, 
then, even in the absence of bad faith, directors can be 
made personally liable for the company's debts at the 
discretion of the court unless they have taken all steps 
possible to minimise losses to creditors.   
  
It is crucial in this situation to consider the impact of 
continued trading on creditors, record all key business 
decisions and the reasons for them, and to take 
professional advice from lawyers and/or accountants in 
order to protect the directors and to consider the best 
options for the company.   
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