
 
 

 

“YES VIRGINIA, YOU MUST PROVE THE NOTE… AND THE MORTGAGE TOO:” 

Proof Problems in the Foreclosure Setting

 

BY: MOSES LUSKI 

 

As the tidal wave of foreclosure actions surges through the courts of the land, it seems 

like every couple of months we are met with panicked headlines in the Press citing a crucial 

appellate case that threatens with a single judicial pronouncement to stop the surge of 

foreclosures dead in its tracks.  One such case is U.S. Bank Nat’l Ass’n v. Antonio Ibanez, 458 

Mass. 637, 941 N.E.2d 40 (Mass. 2011) (“Ibanez”) decided by the Supreme Judicial Court of 

Massachusetts.  Another case which garnered less publicity but dealt with similar issues is In Re 

Adams, N.C. App. __, 693 S.E.2d 705 (N.C. Ct. App. 2010) decided by the North Carolina Court 

of Appeals (“Adams”). 

The Ibanez case actually is two cases which were consolidated for review by the Supreme 

Judicial Court of Massachusetts.  In each case a lender had foreclosed on real property.  Each 

lender had purchased the property at foreclosure and as plaintiff had sought a declaratory 

judgment that it had valid title to the property subsequent to completion of the foreclosure.  The 

dispositive issue in each case was whether sufficient proof had been presented that the party 

seeking the foreclosure was the owner and holder of the indebtedness.  In each case the Court 

affirmed the ruling of the trial court and held that insufficient evidence had been presented by the 

plaintiff in the declaratory judgment action to establish that it was the owner and holder of the 

note and deed of trust being foreclosed upon. 
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The procedural posture of the Ibanez cases represents a trial attorney’s worst nightmare.  

The cases were apparently brought at the instigation of a title company which felt the legal 

advertising may have been defective.  The trial judge, on its own motion, took the cases to a new 

more precarious level by raising the issue of whether the lender could actually prove it owned the 

note and deed of trust at issue.  As we shall see, the lenders were not well prepared to satisfy the 

Judge on this issue. 

The crux of each case was an analysis of the chain of title presented by the plaintiff.  In 

the Ibanez case being prosecuted by U.S. Bank Nat’l Ass’n (“U.S. Bank”), the chain of title was 

summarized by the Court as follows: 

For ease of reference, the chain of entities through which the Ibanez 

mortgage allegedly passed before the foreclosure sale is: 

 

Rose Mortgage, Inc. (originator) 

 

Option One Mortgage Corporation (record holder) 

 

Lehman Brothers Bank, FSB 

 

Lehman Brothers Holdings Inc. (seller) 

 

Structured Asset Securities Corporation (depositor) 

 

U.S. Bank National Association, as trustee for the Structured Asset 

Securities Corporation Mortgage Pass-Through Certificates, Series 2006-Z 

 

According to U.S. Bank, the assignment of the Ibanez mortgage to U.S. 

Bank occurred pursuant to a December 1, 2006, trust agreement, which is 

not in the record.  What is in the record is the private placement 

memorandum (PPM), dated December 26, 2006, a 273-page, unsigned 

offer of mortgage-backed securities to potential investors.  The PPM 

describes the mortgage pools and the entities involved, and summarizes 

the provisions of the trust agreement, including the representation that 

mortgages ‘will be’ assigned into the trust.  According to the PPM, ‘[e]ach 

transfer of a Mortgage Loan from the Seller [Lehman Brothers Holdings 

Inc.] to the Depositor [Structured Asset Securities Corporation] and from 

the Depositor to the Trustee [U.S. Bank] will be intended to be a sale of 

that Mortgage Loan and will be reflected as such in the Sale and 
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Assignment Agreement and the Trust Agreement, respectively.’  The PPM 

also specifies that ‘[e]ach Mortgage Loan will be identified in a schedule 

appearing as an exhibit to the Trust Agreement.’  However, U.S. Bank did 

not provide the judge with any mortgage schedule identifying the Ibanez 

loan as among the mortgages that were assigned in the trust agreement.  

 

Ibanez, 458 Mass. At 641, 941 N.E.2d at 47-8. 

 

The problem with this chain of title is painfully obvious; plaintiff was only able to 

establish record title interest at the level of Option One Mortgage Corporation.  U.S. Bank, in 

support of its position that it was the record owner, introduced a copy of a private placement 

memorandum which described the assignments by which U.S. Bank became owner of the note 

and deed of trust in question.  Whether such proof, if it had been complete, would have been 

adequate is questionable.  However, the proof proffered was missing the schedules which 

identified the notes and mortgages which were part of the mortgage pass-through certificates. 

The chain of title in the Wells Fargo case was summarized and analyzed by the Court as 

follows: 

For ease of reference, the chain of entities through which the LaRace 

mortgage allegedly passed before the foreclosure sale is: 

 

Option One Mortgage Corporation (originator and record holder) 

 

Bank of America 

 

Asset Backed Funding Corporation (depositor) 

 

Wells Fargo, as trustee for the ABFC 2005-OPT 1, ABFC Asset-Backed 

Certificates, Series 2005-OPT 1 

 

Wells Fargo did not provide the judge with a copy of the flow sale and 

servicing agreement, so there is no document in the record reflecting an 

assignment of the LaRace mortgage by Option One to Bank of America.  

The plaintiff did produce an unexecuted copy of the mortgage loan 

purchase agreement, which was an exhibit to the PSA.  The mortgage loan 

purchase agreement provides that Bank of America, as seller, “does 

hereby agree to and does hereby sell, assign, set over, and otherwise 

convey to the Purchaser [ABFC], without recourse, on the Closing Date 
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… all of its right, title and interest in and to each Mortgage Loan.”  The 

agreement makes reference to a schedule listing the assigned mortgage 

loans, but this schedule is not in the record, so there was no document 

before the judge showing that the LaRace mortgage was among the 

mortgage loans assigned to the ABFC. 

 

Wells Fargo did provide the judge with a copy of the PSA, which is an 

agreement between the ABFC (as depositor), Option One (as servicer), 

and Wells Fargo (as trustee), but this copy was downloaded from the 

Securities and Exchange Commission website and was not signed.  The 

PSA provides that the depositor ‘does hereby transfer, assign, set over and 

otherwise convey to the Trustee, on behalf of the Trust … all the right, 

title and interest of the Depositor … in and to … each Mortgage Loan 

identified on the Mortgage Loan Schedules,’ and ‘does hereby deliver” to 

the trustee the original mortgage note, an original mortgage assignment ‘in 

form and substance acceptable for recording,’ and other documents 

pertaining to each mortgage. 

 

The copy of the PSA provided to the judge did not contain the loan 

schedules referenced in the agreement.  Instead, Wells Fargo submitted a 

schedule that it represented identified the loans assigned in the PSA, 

which did not include property addresses, names of mortgagors, or any 

number that corresponds to the loan number or servicing number on the 

LaRace mortgage.  Wells Fargo contends that a loan with the LaRace 

property’s zip code and city is the LaRace mortgage loan because the 

payment history and loan amount matches the LaRace loan.   

 

Id., at 458 Mass. 649-50, 941 N.E.2d at 48. 

As is evident from the Court’s discussion, the proof offered by Wells Fargo in its case 

was not better than in the U.S. Bank case.  Documents proffered were either unsigned copies or 

had incomplete schedules. 

The Court in its discussions of each chain of title evidenced a willingness to be flexible in 

its consideration of the evidence of ownership, but the gaps and incompleteness of the proffered 

evidence gave the Court no choice but to rule that each plaintiff had failed to prove ownership of 

the note and mortgage at issue in each case: 

Focusing first on the Ibanez mortgage, U.S. Bank argues that it was 

assigned the mortgage under the trust agreement described in the PPM 

(previously defined as Private Placement Memorandum), but it did not 
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submit a copy of this trust agreement to the judge.  The PPM, however, 

described the trust agreement as an agreement to be executed in the future, 

so it only furnished evidence of an intent to assign mortgages to U.S. 

Bank, not proof of their actual assignment.  Even if there were an 

executed trust agreement with language of present assignment, U.S. Bank 

did not produce the schedule of loans and mortgages that was an exhibit to 

that agreement, so it failed to show that the Ibanez mortgage was among 

the mortgages to be assigned by that agreement.  Finally, even if there 

were an executed trust agreement with the required schedule, U.S. Bank 

failed to furnish any evidence that the entity assigning the mortgage--

Structured Asset Securities Corporation--ever held the mortgage to be 

assigned.  The last assignment of the mortgage on record was from Rose 

Mortgage to Option One; nothing was submitted to the judge indicating 

that Option One ever assigned the mortgage to anyone before the 

foreclosure sale. Thus, based on the documents submitted to the judge, 

Option One, not U.S. Bank, was the mortgage holder at the time of the 

foreclosure, and U.S. Bank did not have the authority to foreclose the 

mortgage. 

 

Turning to the LaRace mortgage, Wells Fargo claims that, before it issued 

the foreclosure notice, it was assigned the LaRace mortgage under the 

PSA.  The PSA, in contrast with U.S. Bank’s PPM, uses the language of a 

present assignment (“does hereby ... assign” and “does hereby deliver”) 

rather than an intent to assign in the future.  But the mortgage loan 

schedule Wells Fargo submitted failed to identify with adequate 

specificity the LaRace mortgage as one of the mortgages assigned in the 

PSA. Moreover, Wells Fargo provided the judge with no document that 

reflected that the ABFC (depositor) held the LaRace mortgage that it was 

purportedly assigning in the PSA.  As with the Ibanez loan, the record 

holder of the LaRace loan was Option One, and nothing was submitted to 

the judge which demonstrated that the LaRace loan was ever assigned by 

Option One to another entity before the publication of the notice and the 

sale.  

 

Id., at 649-50, 53. 

 

The Ibanez Court also properly dismissed arguments by plaintiff that post foreclosure assignments 

cured the lack of ownership at the time the cases were filed. 

The Ibanez decision was based on well established law and was summarized as follows: 

Where a plaintiff files a complaint asking for a declaration of clear title 

after a mortgage foreclosure, a judge is entitled to ask for proof that the 

foreclosing entity was the mortgage holder at the time of the notice of sale 

and foreclosure, or was one of the parties authorized to foreclose under 
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G.L. c. 183, § 21, and G.L. c. 244, § 14.  A plaintiff that cannot make this 

modest showing cannot justly proclaim that it was unfairly denied a 

declaration of clear title.  

 

Id., at 650-51, 53. 

 

Further, the Court indicated that the fact that the particular note and deed of trust in question 

were part of a securitized pool of such instruments did not obviate the need to prove ownership 

of said instruments. 

Where, as here, mortgage loans are pooled together in a trust and 

converted into mortgage-backed securities, the underlying promissory 

notes serve as financial instruments generating a potential income stream 

for investors, but the mortgages securing these notes are still legal title to 

someone’s home or farm and must be treated as such.  

 

Id., at 649, 52-3. 

 

In Adams discussed above, the issue before the North Carolina Court of Appeals was 

whether the party seeking to foreclose pursuant to North Carolina’s non-judicial foreclosure 

statute had presented sufficient evidence that it was the holder of the note that was secured by the 

deed of trust which was being foreclosed.  Under the non-judicial foreclosure statute in effect in 

North Carolina, one of the elements of proof that must be made before the Clerk of Court is a 

showing of “a valid debt of which the party seeking to foreclose is the holder.”  See N.C. Gen. 

Stat. § 45-21.16 (2010).  In Adams, the trustee seeking to foreclose was able to prove that the 

alleged owner of the note had possession of the note but could not prove that the note had been 

endorsed to the alleged owner.  Accordingly, the Court held that the trustee conducting the 

foreclosure could not prove that the party seeking to foreclose was the holder of the note: 

This Court has determined that the definition of “holder” in North 

Carolina’s adoption of the Uniform Commercial Code (“UCC”) is 

applicable to the term as it is used in N.C.G.S. § 45-21.16 for foreclosures 

under powers of sale.  See In re Foreclosure of Connolly, 63 N.C. App. at 

550, 306 S.E.2d at 125; In re Cooke, 37 N.C. App. at 579-80, 246 S.E.2d 

at 805.  According to the current UCC definition, a “holder” is “[t]he 
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person in possession of a negotiable instrument that is payable either to 

bearer or to an identified person that is the person in possession.”  N.C. 

Gen. Stat. § 25-1-201(21) (2009).  

 

In Re Adams, 693 S.E.2d at 710. 

Since the trustee could not prove that the party seeking to foreclose was the holder of the note the 

Adams Court held that the trustee had failed to meet its burden of proof and that the trustee was 

not entitled to foreclosure of the Deed of Trust. 

The Adams Court’s reasoning was evenhanded and did not go out of its way to impose 

strictures on non-judicial foreclosure greater than existing statutory requirements.  Its analysis of 

negotiable instruments law under Article 3 of the Uniform Commercial Code was accurate.  

Unless a note is issued as a bearer note a proper endorsement is necessary to establish ownership 

of the note and mere possession is insufficient to establish a party as a holder in due course.  

What the Adams Court tellingly and appropriately noted in its holding was that “a foreclosure 

under a power of sale is not favored in the law and must be ‘watched with jealousy’.”  See Id., at 

709 (citing In re Foreclosure of Goforth Props., 334 N.C. at 369, 375, 432 S.E.2d 855, 859 (N.C. 

1993).  This statement should not be interpreted as an indictment by the Court of the process of 

non-judicial foreclosure.  Rather, it is an appropriate recognition that non-judicial foreclosure is 

an extraordinary remedy that minimally comports with the requirement of procedural due 

process and, therefore, must be carefully administered.  (See generally, Moses Luski, “What’s 

Due Process Got to Do With It: The True Danger of ‘Robo Signings’ and ‘Rocket Dockets’” 

(November, 2010) available at http://www.slk-law.com/articles/default.aspx?id=363.) 

Comparison of the Adams and Ibanez cases highlights an interesting distinction between 

the laws of North Carolina and Massachusetts.  In North Carolina assignment of the note carries 

with it the assignment of the corresponding deed of trust, and, thus, proof of ownership of the 
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note is sufficient to prove ownership of the deed of trust.  See N.C. Gen. Stat. § 47-17.2 (2010).  

In Massachusetts the note and the mortgage must be separately proved.  See Ibanez, 458 Mass. at 

652. 941 N.E. 2d at 54. 

Notwithstanding the media attention it received, the holding in Ibanez is routine and 

breaks absolutely no new legal ground.  The same may be said for the holding in Adams.  In both 

cases the court simply held, applying well established precedent, that the proponent had failed to 

present sufficient proof that it was the holder of the note and deed of trust in question.  The tone 

of each opinion was not overtly hostile to the lender and objectively analyzed the elements of 

each lender’s proffer of proof.  In each case, however, the court correctly noted the obvious:  that 

non-judicial foreclosure is an extreme remedy which minimally comports with procedural due 

process and, therefore, must be carefully administered and applied. 

Frankly, the proffer of proof tendered in the Ibanez and Adams cases is troublesome in 

terms of its total inadequacy.  One can only surmise that the proponents of this proof were either:  

(i) arrogant, (ii) intellectually lazy, or (iii) were literally without sufficient proof and were trying 

to get by with what they had.  The decisions in Ibanez and Adams properly “call out” the 

inadequacies in the proof and are correct to encourage the proponents to do better.  One can only 

hope that the defective proffer of proof in the Ibanez and Adams cases is attributable to arrogance 

or intellectual laziness.  That can be easily corrected.  If the problem is because the proof of the 

note and/or deed of trust cannot be located, there definitely will be darker days ahead as the 

financial institutions and courts cope with the lack of documentation.  Ultimately, the courts in 

Ibanez and Adams are correct in insisting that minimum evidentiary requirements which comport 

with procedural due process are adhered to in non-judicial foreclosure cases.  Our judicial system 

is too important to be compromised by tolerating evidentiary shortcuts in the event ownership of 
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the indebtedness becomes difficult to prove.  See generally, Moses Luski, “What’s Due Process 

Got To Do With It: The True Danger of ‘Robo Signings’ and ‘Rocket Dockets’” (November, 

2010) available at http://www.slk-law.com/articles/default.aspx?id=363.  In any event, there are 

procedures in place for the proof of lost documents.  See, e.g., N.C. Gen. Stat. § 8C-1, Rule 1004 

(2010).  Lenders must understand that it is in the best interest of all parties and the nation that the 

adjudication of foreclosure cases be fair and transparent. 

The tone struck by the courts in Ibanez and Adams is best illustrated by the response of 

the Ibanez Court to arguments by plaintiffs that its ruling should be prospective only and not 

apply to the instant case: 

Finally we reject the plaintiff’s request that our ruling be prospective in 

its application.  A prospective ruling is only appropriate in limited 

circumstances, when we make a significant change in the common law. 

… We have not done so here.  The legal principle, and requirements we 

set forth are well established in our case law and our statutes.  All that has 

changed is the plaintiff’s apparent failure to abide by those principles and 

requirements in the rush to sell mortgage-backed securities.  

 

Ibanez, 458 Mass at 654-55, 941 N.E.2d at 56. 

 

A more emphatic assessment of the problem with plaintiff’s proof in both the Ibanez and 

Adams cases is contained in the concurring opinion in Ibanez: 

I concur fully in the opinion of the court, and write separately only to 

underscore that what is surprising about these cases is not the statement of 

principles articulated by the court regarding title law and the law of 

foreclosure in Massachusetts, but rather the utter carelessness with which 

the plaintiff banks documented the titles to their assets.  There is no 

dispute that the mortgagors of the properties in question had defaulted on 

their obligations, and that the mortgaged properties were subject to 

foreclosure.  Before commencing such an action, however, the holder of 

an assigned mortgage needs to take care to ensure that his legal paperwork 

is in order.  Although there was no apparent actual unfairness here to the 

mortgagors, that is not the point.  Foreclosure is a powerful act with 

significant consequences and Massachusetts law has always required that 

it proceed strictly in accord with the statutes that govern it.  As the opinion 

of the court notes, such strict compliance is necessary because 
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Massachusetts is both a title theory State and allows for extrajudicial 

foreclosure.  

 

Id.at 655, 57. 

 

The author of the concurring opinion in Ibanez also raised a concern regarding the effect 

of defectively conducted foreclosures on the rights of bona fide third parties, noting this 

issue was not before the Court.  On this point, it would seem that between the doctrine of 

res judicata and related limitations statutes on the one hand and alternatively, the right of 

a party in specific cases to seek the vacating of judgment (See North Carolina Gen. Stat. 

§ 1A-1, Rule 60 (2010), or to seek class actions or Attorney General enforcement action 

in groups of cases, there are sufficient systemic checks and balances whereby the 

respective rights of affective parties can be protected.  Finally, it should be kept in mind 

that the legal system does not mandate perfection, only the opportunity to be heard in a 

fair and deliberate manner.  Put another way, there is nothing wrong if a party which has 

been the subject of a foreclosure in which the proof may have been defective 

affirmatively chooses not to assert its rights to a retrial.  These types of decisions are 

routinely made in our legal system.  After all, we do need to remember that in most of 

these cases, the defendant does owe the debt.   
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