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Intellectual property: when you don’t know what you have
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Does my company have any material intellectual property (IP)?  If so, what is it, and how do we protect it?  Unfortunately, often 
businesses cannot correctly answer these questions, failing to recognize valuable IP rights they own, and therefore, failing to 
appropriately protect those rights.  For example, a company may not appreciate they have a protectable trademark, or that their 
website design and code is copyrighted, or that their method of manufacturing is patentable.  Your customer lists and business 
methods may be trade secrets.  The point is, you will have a difficult time protecting assets you don’t know exist, and the cost 
of ignorance may be high (e.g., patent rights are lost on an invention if a patent application is not filed within one year from the 
invention’s first use or sale). 

Types of Intellectual Property

The first step in protecting your company’s IP is identifying the types of IP assets and understanding the appropriate scope of 
protections that are afforded to such IP assets.  Valuable IP does not necessarily have to comprise a world-changing/disruptive 
patent on technology, or the secret to a formula, but can instead comprise any intangible ideas, information, techniques and/or 
content that give your company a competitive advantage over others.  Some of the more formal types include:

• Patents protect ideas, such as inventions (i.e., systems or methods) that are going to be disclosed to the public (e.g., a 
new machine, chemical mixture, or process for doing something).  In exchange for an inventor’s disclosure of his or her 
invention, the owner of an issued patent receives the right to exclude others from practicing the invention for 20 years 
from the date the patent is filed.

• Trade Secret/Confidential Information also can protect ideas, such as non-public, proprietary information that your 
company derives commercial value from its possession and use (e.g., secret formulae, vendor and customer lists, etc.).  
Unlike the other types of IP, trade secret protection does not allow the trade secret owner to exclude others from using 
the subject of the trade secret.  Trade secret protection only gives a trade secret owner protection from someone 
wrongfully disclosing, using, or obtaining the trade secret.  Others are free to discover or reverse engineer the subject 
of a trade secret by appropriate means.

• Trademarks protect your brand through your indicators of source (a trademark tells consumers not what they are 
buying, but from whom they are buying).  A trademark owner may exclude others from using the same or confusingly 
similar trademark in association with the same or related goods.  Trademark rights are obtained by using a trademark in 
commerce in association with a good or service, and may be strengthened by registering the trademark with the United 
States Patent and Trademark Office (USPTO).

• Copyrights do not protect ideas or concepts, but instead protect works embodying an expression of an idea or concept, 
such as written works, artwork, software, and advertising copy.  A work of authorship does not need to be registered 
to receive a copyright.  A copyright is obtained upon creation of the work, but the copyright may be strengthened by 
registering the work with the United States Copyright Office.

Protecting IP correctly can be expensive in some instances, but often, a company’s IP is the foundation upon which the company 
has competitive advantage over others.  Therefore, it is better to consciously invest in securing IP rights on the front end to avoid 
the much greater expense of cleaning up a mess created by inadequate IP protection or incorrect IP ownership, prior to a deal or 
acquisition. 

One recommended strategy for addressing the above is to conduct an audit of the company’s IP assets, much like that which is 
performed prior to an acquisition of the company.  Such audits are relatively inexpensive to conduct, and will help the company 
identify weaknesses and correct any deficiencies before they come back to harm the company at a critical juncture.
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