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We start this issue with a feature on the UK Government’s response to the Organisation for 
Economic Co-operation and Development’s (OECD) draft recommendations for neutralising 
hybrid mismatch arrangements as part of its base erosion and profit shifting project.  Our next 
feature looks at three 2014 French decisions that have modified parent company liability for 
its subsidiaries.  We also examine whether or not the US’ January 2015 rules have brightened 
the prospects for trade between the United States and Cuba enough to encourage serious 
investment, and review the January 2015 amendments to the Taiwan Fair Trade Act.   

Our Focus on International Private Client starts with tax arrangements.  Recent tax 
legislation generating automatic information exchange will render the concepts of “tax 
havens” and “banking secrecy” meaningless.  It is therefore vital that high value assets are 
structured both tax efficiently and transparently.  We then examine how errors in the crafting 
of a key trust document can affect the settlement and those connected with it.  Finally, we 
review the opportunities and challenges inherent in family offices investing abroad. 

Please contact me if you have any comments on our articles or would like to discuss any 
of the issues raised.

HUGH NINEHAM  |  Partner & London Office Head  |  hnineham@mwe.com
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UK TAX > HYBRID MISMATCHES
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The UK Government has confirmed that it will be introducing domestic 
legislation to combat hybrid mismatches.  The legislation will broadly 
follow the final recommendations from the Organisation for Economic  
Co-operation and Development (OECD) base erosion and profit  
shifting (BEPS) project and will be effective 1 January 2017.   
CONTINUED > 

The UK Response 
to BEPS and Hybrid 
Mismatches
KRISTEN HAZEL AND MATTHEW HERRINGTON
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In September 2014, the OECD 
published a report containing its draft 
recommendations for neutralising 
hybrid mismatch arrangements.  The 
United Kingdom has not yet published 
draft hybrid mismatch legislation, but 
a consultation concluded in February 
2015 expressly states that the legislation 
will reflect the design principles in the 
OECD’s September 2014 report, taking 
into account any modifications that are 
made when the OECD delivers its final 
recommendations on countering BEPS in 
September 2015.

The UK Government consultation paper 
distinguishes two broad categories of 
hybrid mismatches:

1. Those that achieve a deduction for 
interest or other expenses, where the 
corresponding receipt is either not 
taxable, or where the taxation of the 
receipt is not effective because of 
the availability of a relief, e.g., double 
taxation relief.

2. Those that achieve a deduction for 
a single economic expense in two or 
more jurisdictions.

The former category of hybrids is referred  
to as a “deduction/no  
inclusion outcome”  
(D/NI) and the  
second 

category is referred to as a “double 
deduction outcome” (DD).  Consistent with 
the OECD’s recommendations, the UK 
response to hybrids is likely to be aimed at 
tackling mismatches involving both hybrid 
instruments and hybrid entities.  

HYBRID INSTRUMENTS 

Hybrid instruments are financial 
instruments that are held cross-border 
and characterised differently by the 
parties’ respective tax jurisdictions.  
Hybrid instruments give rise to D/NI 
outcomes, for example where payments 
under the hybrid instrument are treated 
as tax-deductible in the jurisdiction of the 
payer and non-taxable in the jurisdiction 
of the recipient.  The consultation paper 
recommends that such outcomes should 
be tackled by a “primary response” or by 
a “defensive rule”.  

The primary response would apply where 
the payer under the instrument is located 
in a jurisdiction that has introduced anti-
hybrid rules consistent with the OECD’s 
recommendations: the payer would be 
denied a tax deduction for the payment 
made under the hybrid instrument.  

The defensive rule would apply only when 
the primary response is not applied, 
e.g., where the payer is located in a 
jurisdiction that has not implemented 
anti-hybrid rules.  The consultation paper 
recommends that the receipt from the 

instrument would be mandatorily 
included in the recipient’s taxable 

ordinary income.  

HYBRID ENTITIES

Hybrid entities are 
divided by the 
consultation 
paper into three 

broad categories: 
hybrid payers, 

reverse hybrids and 
dual-resident companies.

Where a D/NI outcome is achieved, 
the consultation paper recommends 
the primary response should be to 
deny a deduction to the hybrid payer.  If 
the deduction is not denied, then the 
defensive rule would apply and so the 
income from the hybrid payer would be 
taxed in the recipient entity.  

A DD outcome from a hybrid payer is 
tackled by denying deductions for the 
parent entity as the primary response, 
with the defensive rule effecting a denial 
of deductions at the hybrid payer level.

Reverse Hybrids

These are entities that are treated for 
tax purposes as transparent in the 
jurisdiction of establishment and opaque 
in the parent jurisdiction.  Reverse hybrids 
can create D/NI outcomes.  

The primary response would be to deny 
deductions for entities making otherwise 
tax-deductible payments to the reverse 
hybrid.  If such deductions are not denied, 
the defensive rule would either provide 
that the income should be included 
within the controlled foreign companies 
regime of the parent jurisdiction, or would 
switch off the reverse hybrid’s domestic 
law tax transparency.  The reverse 
hybrid would therefore become opaque 
for tax purposes in its jurisdiction of 
establishment, ensuring the receipt by the 
reverse hybrid is taxed in that jurisdiction.

Dual-Resident Companies

Such companies are resident for tax 
purposes in more than one jurisdiction.  
They achieve DD outcomes by claiming 
tax relief twice for a single economic 
expense, i.e., in both jurisdictions in which 
they are resident for tax purposes.  

The consultation paper recommends 
that dual residents be tackled by 
denying tax relief in both jurisdictions of 
residence, to the extent that the relief 
claimed by the dual resident exceeds 
the income it brings into account for 
tax purposes under the laws of both 
jurisdictions involved.  

Where a tax treaty exists between the 
two jurisdictions of residence, competent 
authority agreement would be sought in 

UK TAX > HYBRID MISMATCHES

4  International News

Hybrid Payers

These are entities that are treated for 
tax purposes as opaque in their jurisdiction 

of establishment, but which are regarded as 
transparent in their parent jurisdiction.  Hybrid 

payers can give rise to both D/NI and DD outcomes.  
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(on the basis of an exemption for the 
profits of overseas branches), and the 
branch is established in a jurisdiction that 
does not tax non-trading income. 

US Inbound Acquisition Structures

Where a US group intends to acquire 
a UK group, a D/NI outcome could 
be achieved through the use of a 
hybrid entity.  For example, a UK bidco 
company could be established by the US 
parent, and a “check the box” election 
made in respect of the UK bidco so it 
is treated as a branch of the US parent 
for US federal income tax purposes.  
The UK bidco then borrows acquisition 
financing from the US parent.  

The UK bidco should achieve a UK tax 
deduction for interest accruals on the 
debt, but the corresponding receipt 
would not be taxable in the US parent, as 
transactions between a US company and 
its branches are disregarded.

order to agree which jurisdiction should 
be the jurisdiction of residence.  The 
deductions would then be allowed in that 
jurisdiction only.

IMPORTED MISMATCHES

The consultation paper adopts the OECD 
concept of an “imported mismatch”.  
This arises where a hybrid mismatch 
is established 
between two 
jurisdictions that 
do not introduce 
anti-hybrid rules 
consistent with 
the OECD’s 
recommendations, 
and the resulting 
tax advantage is 
then transferred to 
a third jurisdiction 
that has introduced 
such rules.  

The consultation paper recommends 
that imported mismatches should be 
tackled by a primary response of denying 
deductions in the third jurisdiction.  

THE EFFECT OF THE 
PROPOSED ANTI-HYBRID 
RULES

The proposed new UK anti-hybrid 
rules would neutralise the effect of 
hybrid mismatches arising both from 
the use of hybrid instruments and 
from hybrid entities.  The rules will 
operate automatically and without 
any requirement to establish which 
jurisdiction has lost tax revenue.  This 
is markedly different to the existing 
domestic regime, which requires, 
amongst other things, a “main purpose” 
test to be satisfied before a hybrid 
payment can be counteracted.  

The proposed rules have no requirement 
for any element of hybridity in assessing 
whether or not a mismatch has occurred.  
All that will be required for the rules to 
be activated is the existence of a D/NI 
or DD outcome.

IMPACT ON EXISTING 
STRUCTURES

Structures that could be affected include 
the following.

The Use of Preferred Equity 
Certificates (PECs)/Convertible 
Preferred Equity Certificates 
(CPECs) in US Outbound Acquisition 
Structures

Classically, these instruments are held 
through Luxembourg.  Coupons on 
the instruments are typically regarded 
as tax-deductible debt obligations in 

Luxembourg.  
From a US tax 
perspective 
however, the holder 
of the instrument 
is usually regarded 
as holding equity 
in the Luxembourg 
issuer.  Accordingly, 
the coupon does 
not result in taxable 
income in the 
United States, 
provided the 

coupon merely accrues and is not actually 
paid.  This gives rise to a D/NI outcome.  
When the coupon is ultimately paid, the 
holder of the instrument is subject to US 
tax on dividend income.

Mandatorily redeemable preference 
shares operate in a similar fashion to 
PECs/CPECs.

Tower Structures  

Tower structures can create both D/NI 
and DD outcomes.  There are a number 
of variants.  One example would be a 
UK company that makes a loan to a 
second tier UK company owned by a US 
company.  The second tier UK company 
“checks the box” to be disregarded for 
US purposes.  UK group relief permits 
the interest expense in the second 
tier UK company to offset the interest 
income in the top tier UK company.   
In the United States, the interest 
deduction is taken by the US company, 
which offsets other income.

Finance Branches

Finance branches involve loans being 
made through a non-trading overseas 
branch of a company and can create 
D/NI outcomes.  The company is 
established in a jurisdiction that does  
not tax the interest income of the branch 

Matthew Herrington
Partner
London
mherrington@mwe.com 

Matthew Herrington’s practice covers a range of 
domestic and international tax matters, including 
structured finance, M&A, private equity, general 
lending, group restructurings and transfer pricing.

Kristen Hazel
Partner
Chicago
khazel@mwe.com  

Kristen focuses her practice on US and 
international tax matters including acquisitions 
and joint ventures, captive insurance companies, 
and structuring and implementing partnership and 
limited liability company transactions.

The reverse hybrid 
would become opaque 
for tax purposes in 
its jurisdiction of 
establishment. 
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FRANCE > PARENTAL LIABILITY

Parental Liability  
for French  
Subsidiaries
NICOLAS LAFONT

Under French law, each legal entity within a group is treated 
independently from the others; as a matter of principle, a parent 
company is not liable for the acts or debts of its subsidiaries.  Over the 
years, however, a number of exceptions to this principle have been introduced by the courts or the legislator.  
Three decisions handed down in 2014 by the French Supreme court have modified the regulatory landscape. 
There are several specific circumstances 
that justify piercing the corporate 
veil of French subsidiaries.  Under 
competition law, for example, acts of 
unfair competition committed by a French 
subsidiary can be attributed to its parent 
company.  Under environmental law, a 
parent company that contributed to the 
insolvency and liquidation of its French 
subsidiary must finance the clean-up of 
its site operated under an environmental 
license.  Under bankruptcy law, a parent 
company can be held liable for some 
of the debts of its subsidiary under 
liquidation proceedings, provided the 
parent company is considered a de facto 
manager of the subsidiary and committed 
acts of mismanagement that contributed 
to its insolvency.

CO-EMPLOYMENT

Another significant exception to  
the principle is the concept of  
co-employment.  This was originally 
applied to circumstances where a French 
subsidiary was put under court liquidation 
by the parent company, causing the 
employees of the French subsidiary to 
be dismissed without a proper severance 
package.  Provided there was an 

intermingling of interest, activities and 
management between the parent and the 
subsidiary, the French Supreme Court, 
the Cour de cassation, considered that 
the parent company was the co-employer 
of these dismissed employees and, as 
such, was legally obliged to indemnify 
them under a social plan. 

Over time, employment courts applied 
this concept in a much broader way, 
making parent companies almost 
automatically liable for their subsidiaries’ 
employees when those subsidiaries were 
not solvent.  A 2014 Cour de cassation 
decision has now put an end to this trend.

The US-based company Molex decided 
to close a French factory, resulting in 
the dismissal by Molex France of all 
the factory employees.  Molex France 
indemnified the dismissed employees 
through a social plan financed by Molex 
USA.  Despite being indemnified, 
the employees sued Molex France 
for damages on the basis that they 
were dismissed without cause.  The 
employment court found in their favour. 

Since Molex France had been liquidated, 
the employees sued the parent company, 
Molex USA, for payment of damages on 

the basis that they were co-employed 
by Molex USA.  The employees justified 
the co-employment argument by the fact 
that Molex USA had i) decided to close 
the factory and put Molex France into 
liquidation proceedings, ii) had financed 
the social plan and iii) had appointed 
Molex France’s management. 

The Cour de cassation dismissed the 
claim on the basis that co-employment 
required the parent company to be heavily 
involved in managing the business and 
employees of its subsidiaries, beyond the 
normal and necessary coordination within 
a group of companies.  This was not the 
case with Molex. 

As a result of this ruling, the test 
required by the Cour de cassation to 
find co-employment is much more 
difficult to meet than it was before.  
The ties between companies within a 
group, particularly the normal influence 
exercised by a parent company over its 
subsidiaries, are no longer sufficient for 
a finding of co-employment.  The scope 
of co-employment is now limited to 
extreme situations.
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contributed to its subsidiary’s insolvency.  
When sued by a third party who 
contracted with its French subsidiary, 
a parent company can only be held 
liable in case of serious and intentional 
wrongdoing unrelated to its rights as  
a shareholder.

THREE CONCLUSIONS

What conclusions should a multinational 
group with operations in France take 
away from these decisions? 

First, a parent company can make 
business decisions that impact on the 
French subsidiary, such as closing a 
plant in France, with a limited risk of 
being found to be co-employer of the 
French employees.  Having said that, the 
parent company should be cautious of 
not interfering too much with the French 
subsidiary’s day-to-day business and 
management of the French employees, 
as this might risk the parent being found 
to be a co-employer.  

Second, a parent company should avoid 
self-interested decisions that worsen the 
French subsidiary’s financial situation, 
particularly when it is on the brink of 
insolvency.  Removing cash or assets 
from the French subsidiary, or making it 
enter into unreasonable contracts may 
result in the parent being found liable for 
its subsidiary’s employees. 

Finally, parent companies are unlikely 
to be held liable to a third party 
who contracted with their French 
subsidiary, unless parent companies 
have committed serious, intentional 
wrongdoing unrelated to the their rights 
as a shareholder.

TORT LIABILITY

On 8 July 2014, only a few days after the 
Molex decision, the Cour de cassation 
handed down another important ruling.  
The facts at hand 
could have given 
rise to a claim for 
co-employment, 
but in this case the 
employees built 
their case on tort 
liability. 

The employees 
of a liquidated 
company claimed 
that the parent 
company was liable 
for the loss of their jobs.  They argued 
that the parent company had contributed 
to the insolvency of the subsidiary by 
imposing on it decisions that were 
exclusively in the parent’s interest and 
detrimental to the subsidiary.  

Although aware of the financial 
difficulties faced by its subsidiary, the 
parent company had in fact transferred 
the subsidiary’s trade marks to itself 
without any cash consideration, 
and made the subsidiary enter into 
unjustified services agreements with 
a sister company at a disproportionate 
cost to the subsidiary. 

The Cour de cassation considered that 
the parent company’s actions constituted 
wrongdoing that caused harm to its 
subsidiary’s former employees under tort 
liability.  In other words, the decisions of a 
parent company made in its own interest 
and contributing to the insolvency of its 
French subsidiary triggered its liability 
towards the subsidiary’s employees. 

When looked at concurrently with  
Molex, this ruling can be seen as  

the other side of the coin: although  
the Cour de cassation limited the  
use of co-employment, it authorised  
the indemnification of employees  

under liability. 

LIABILITY FOR 
BREACH  
OF CONTRACT

A ruling by the 
commercial 
chamber of the 
Cour de cassation 
dated 18 February 
2014 took a 
different approach 
to liability.   
In this case, a 

subsidiary was held liable for breach of 
contract.  The other party to the contract 
argued that the parent company of the 
subsidiary had amended the subsidiary’s 
bylaws, which caused it to breach the 
contract.  As a consequence, the other 
party claimed that, although the parent 
company was not a party to the contract, 
it was liable for the breaching subsidiary’s 
acts as its sole shareholder.  

While the appeal court ruled that the 
parent company was liable, the Cour de 
cassation overruled its decision, instead 
finding that a parent company is liable 
towards a third party that contracted 
with its subsidiary only in cases of 
serious and intentional wrongdoing, 
unrelated to the rights attached to the 
status of shareholder.

There is clearly inconsistency between 
the commercial and employment 
chambers of the Cour de cassation.  
When sued by employees of its 
French subsidiary, a parent company 
can be held liable for wrongdoing, 
even unintentional wrongdoing, that 

Nicolas Lafont
Partner
Paris
nlafont@mwe.com

Nicolas Lafont focuses his practice on corporate 
law and mergers and acquisitions for domestic and 
international clients.

The Cour de cassation 
considered that the 
parent company’s 
actions constituted 
wrongdoing.
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“independent Cuban entrepreneurs” as 
defined in the CACR.

US airlines are now authorised to provide 
air carrier services to, from, and within 
Cuba for authorised travellers, and travel 
agencies may provide online booking 
services for commercial flights to Havana.

While the new changes do not authorise 
vessels to transport persons between the 
United States and Cuba, thus maintaining 
the ban on recreational cruises, ships 
engaging in newly authorised trade will 
no longer be subject to the six-month 
waiting period before being allowed to 
re-enter US ports.  This change should 
facilitate US exports to Cuba.  

Banking

To facilitate expanded travel opportunities 
to Cuba, US financial institutions can 
now open and maintain correspondent 
accounts in Cuba.  Limited credit card 
transactions related to approved uses and 
travel insurance are now also authorised.    
Additionally, the definition of the term 
“cash in advance” was changed to “cash 
before transfer of title” to allow short-term 
financing of authorised trade.

INTERNATIONAL TRADE > CUBA

The Evolving  
US-Cuba Trade 
Landscape
MARCOS JIMÉNEZ,  
AUDREY PUMARIEGA, AND DAVID ROLLER

shipping, imports/exports and 
remittances, amongst others.  

Travel

Travel opportunities have been expanded 
by granting general licenses to all 12 
categories of permitted travel, five of which 
previously required specific licenses.  These 
categories include: family visits; official 
business of US and foreign governments; 
journalistic activity; professional research; 
educational activities; religious activities; 
attendance at public performances, 
clinics, workshops, exhibitions, and athletic 
and other competitions; activities that 
support the Cuban people; humanitarian 
projects; activities undertaken by private 
foundations; exportation, importation or 
transmission of information or information 
materials; and certain authorised export 
transactions.  Travel solely for tourism 
purposes remains prohibited.

Authorised travellers under these 12 
categories can now return to the United 
States with up to US$400 in Cuban 
merchandise, no more than US$100 of 
which can consist of alcohol and tobacco 
products.  The US$400 limit does not 
apply to goods and services produced by 

President John F. Kennedy formalised 
the Cuban embargo in 1962 by executive 
order.  In 1963, pursuant to the Trading 
With the Enemy Act, the Department of 
the Treasury’s Office of Foreign Assets 
Control issued the Cuban Assets Control 
Regulations (CACR).  These regulations, 
in coordination with the Department of 
Commerce’s Bureau of Industry and 
Security Export Administration Regulations, 
fully implemented the embargo.

These regulations have undergone 
legislative and regulatory transformations 
over the past 50 plus years, most 
significantly with the passage of the 
Cuban Liberty and Democratic Solidarity 
(Libertad) Act of 1996 (known as the 
Helms–Burton Act).  The Helms-Burton 
Act legislatively codified the embargo in 
response to the Cuban Air Force’s downing 
of two civilian planes over international 
airspace, resulting in the death of three 
US citizens and one US resident.  As a 
result, legislative action is now required to 
completely overturn the embargo.  

THE CHANGES

The recent changes ease restrictions on 
travel, banking, telecommunications,  

On 17 December 2014, President Obama announced historic changes relaxing US policy toward Cuba.  On  
16 January 2015, the US Departments of Treasury and Commerce published amended rules implementing these 
changes effective immediately.  Prospects for increased trade between the United States and Cuba are brighter 
than at any time during the past five decades.  But are they bright enough to encourage serious investment?
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to attract serious investment.  Other 
obstacles to full trade include

 > Cuba’s designation as a state sponsor 
of terrorism

 > Tens of billions of dollars in US claims 
for property and assets expropriated 
by the Cuban government

 > The Cuban demand that the United 
States returns the naval base at 
Guantánamo, which the United  
States can perpetually occupy under  
a 1903 lease.  

It is also important to remember that Cuba 
is a relatively small market compared to its 
regional neighbours Mexico and Colombia.  
Cuba’s gross domestic product in 2011 
was only US$68 billion and its population 
only 11 million.

Until legislative action fully lifts the 
embargo, incremental and piecemeal 
regulatory changes are the best one 
can expect.  Even these new changes 
may not provide industry groups and US 
business interests with the predictability 
required to encourage real investment.  

Finally, because these changes are the 
product of a presidential executive order, 
the next White House occupant may try 
to reverse them if substantial progress 
is not made during the remainder of 
President Obama’s term of office.

CAUTIOUSLY OPTIMISTIC

Despite the risks, numerous regional 
events indicate that this may be an 
excellent time to cautiously consider 
entering the Cuban market.  In addition 

to the opportunities available in the 
telecommunications and internet 
industries, it is worth noting that both 
the Panama Canal and the Port of 
Miami are undergoing vast expansions.  
The deep-water Port of Mariel, best 
known for the mass exodus of almost 
125,000 Cuban refugees in 1980, is also 
undergoing expansion and modernisation.  
The Brazilians have invested nearly 
US$700 million in the expansion of the 
port and the establishment of a “special 
development zone.”  The thawing of US 
and Cuban relations could eventually 
lead to Mariel becoming an important 
transshipment point in the Caribbean.

Remittances have been expanded to 
allow Americans to send unlimited funds 
to family members living in Cuba, and 
up to US$8,000 per year to any Cuban 
national.  As a result, Cubans with family 
members abroad will have significantly 
higher purchasing power.

THE RISKS 

The Obama Administration’s stated goal 
in relaxing the economic sanctions is to 
provide continued and enhanced support 
for the Cuban people.  It attempts 
to accomplish this goal by allowing 
increased economic interaction between 
American citizens and independent 
Cuban entrepreneurs to support Cuba’s 
nascent private sector.  This is why many 
of the changes focus on Cuban internal 
economic growth rather than international 
commerce, and the export of goods that 
generally “support” the Cuban people.

From an international trade standpoint, 
increased commercial opportunities on 
a large scale will have to await further 
loosening or elimination of the embargo.

In addition, the shift in US policy will not 
in itself trigger significant US investment.  
For example, although companies like 
Netflix have announced plans to expand 
operations in Cuba, their activities will be 
limited until the Cuban Government relaxes 
its tight control on internet connectivity 
and telecommunication capabilities on 
the island.  All investment is still filtered 
through the Cuban Government, creating 
bureaucratic and regulatory hurdles.   
There is no reliable judicial system in  
Cuba, which means companies will need 
to agree on arbitration mechanisms for 
dispute resolution.

THE BOTTOM LINE

To be clear: the US embargo is still in 
place, US tourism is still largely banned, US 
investment is mostly prohibited, and Cuba 
remains listed by the US State Department 
as a state sponsor of terrorism.  

The current Cuban Government is likely 
to allow only as much international 
investment as it can control.  And without 
a change in tone in Havana, the lack of 
transparency may pose too great a risk 
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TELECOMMUNICATIONS

The most profound changes may come in the telecommunications industry, as US 
telecom providers are now authorised to establish the necessary infrastructure and 
mechanisms—including laying fibre-optic cable and establishing satellite facilities—
to provide commercial telecommunications services in Cuba.  Telecom firms can also 
seek to provide fee-based internet services.

If the Cuban government responds positively to the changes, the US telecom  
and internet industries stand to gain the most as a result of the broad authorisation 
to develop Cuba’s telecommunications infrastructure.  Talks in Havana are 
ongoing to explore American companies’ interest in helping to build Cuba’s 
telecommunications infrastructure.



10  International News

The most comprehensive amendments to the Taiwan Fair Trade Act (TFTA) since it took effect in 1992 were 
approved on 22 January 2015.  The amendments cover several areas including merger control, cartels, resale 
price maintenance (RPM) and investigatory powers.

RESALE PRICE MAINTENANCE

RPM is no longer per se illegal but is 
instead now subject to a “rule of reason” 
analysis.  This is consistent with the US 
federal (but not necessarily state) approach, 
where the anticompetitive effects of RPM 
arrangements are balanced against any 
pro-competitive benefits.  Multinational 
companies should proceed with caution, 
however, as RPM arrangements remain a 
hard-core violation in certain jurisdictions, 
including the European Union.  

INVESTIGATORY POWERS

The TFTC is now permitted to suspend 
and ultimately terminate an investigation 
where the parties cease the allegedly 
illegal conduct and take remedial 
measures.  The statute of limitations by 
which the TFTC must bring an action has 
been extended from three to five years.  
Should parties want to appeal penalties 
levied against them, they may now appeal 
directly to the administrative court.

Amendments to Taiwan Fair  
Trade Act Foster More Vigorous 
Competition Law Enforcement
CARLA HINE

MERGER CONTROL

While the premerger notification thresholds—which include turnover and market share 
thresholds—remain unchanged, the calculation methodology for the turnover thresholds 
has been amended.  The acquiring party is now required to look to turnover generated by 
its entire group, and the target’s turnover must include all the companies it controls.  This 
is consistent with how parties must calculate turnover in other jurisdictions, such as the 
European Union.  The TFTA also now allows the Taiwan Fair Trade Commission (TFTC) 
to publish different turnover thresholds for different industries.  The TFTC’s proposal to 
abolish the market share notification threshold was not accepted.

Natural persons and non-corporate entities with controlling shareholdings are now 
subject to merger control regulations.  The initial 30 day review period previously 

allowed for an extension of an additional 30 days, but this extension may now be 
for up to 60 days.  Certain intraperson transactions—such as acquisitions 

of shares where a party already holds 50 per cent or more of the voting 
shares, or the creation of a wholly-owned subsidiary—are no longer 

subject to the premerger notification requirements.

CARTELS

The TFTC may now presume that parallel conduct is the result of an 
actual agreement among competitors on the basis of certain market or 

business conditions.  This shifts the burden from the TFTC having to 
prove the existence of an agreement to the parties having to rebut 
the presumption.  Companies in highly concentrated markets, or 

markets with transparent pricing, should consider maintaining 
internal records of independent, unilateral competitive 
decisions to rebut any possible presumption that their 

conduct resulted from an agreement with competitors.

The maximum fine for anticompetitive conduct 
under the TFTA has doubled: up to NTD 

50 million for first time violations and up 
to NTD100 million for repeat violations.  

Notably, the TFTC’s proposal to allow for 
dawn raids was not accepted.

COMPETITION > TAIWAN
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Global transparency initiatives herald the coming of a new age of 
automatic information exchange and global tax enforcement, which 
is likely to render the concepts of “tax havens” and banking secrecy 
increasingly meaningless.  CONTINUED > 

A New Era of Global Tax  
Enforcement and Compliance
DAVID ADLER AND RACHEL DAVISON
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Recent news reports in the British press 
on the divisive topics of tax evasion and 
tax avoidance are likely to influence 
policy and politicking in the run-up to the 
United Kingdom’s general election on  
7 May 2015 and in the period afterwards.

The Leader of the Opposition, Ed Miliband, 
has for some time been seeking to 
make political capital out of a perception 
among the British public that wealthy 
individuals and profitable companies 
unfairly avoid UK tax through the use of 
offshore financial centres, with Jersey, 
Guernsey and Bermuda singled out by 
him.  Mr Miliband alleges that the UK 
Prime Minister, David Cameron, has failed 
in his 2010 promise to crack down on tax 
evasion, and claimed earlier this year that 
“A Labour government is not going to have 
endless consultation and dithering.  We 
are going to give six months to these tax 
havens to agree to publish a register of 
beneficial ownership, and if they do not act 
we will recommend to the Organisation for 
Economic Co-operation and Development 
(OECD) that they are put on a blacklist.”

Hyperbole is to be expected during any 
election campaign.  In light, however, 
of notable and widely-publicised global 
transparency initiatives such as the 
United States’ Foreign Account Tax 
Compliance Act (FATCA), the UK’s 
version of FATCA and the OECD’s 
Common Reporting Standard, it is 
perhaps surprising that offshore financial 
centres are still considered worthy of 
such attacks by political leaders.

In light of this impending new age, the 
importance for taxpayers of regularising 
their tax affairs through available 
amnesty arrangements and voluntary 
disclosures where required, has arguably 
never been greater.

FATCA

After close on four years negotiating the 
finer points of its implementation following 
its enactment in 2010, FATCA finally 
came into effect on 1 July 2014.  It began 
as a piece of domestic US legislation 
but, following concerns from financial 
institutions worldwide about issues 
such as data protection, it developed an 
international reach.  By adding yet another 
layer to already extensive US information 
reporting, FATCA has had a striking 
extraterritorial impact.

Its basic objective is to combat the use 
of non-US accounts and vehicles by US 
persons who seek to evade their US 
tax payment and information reporting 
obligations.  As a means to this end, the 
United States, through FATCA, seeks to 
enlist non-US financial institutions and 
other non-US entities to report US account 
holders and owners to the US authorities.  
If these institutions and entities fail to fulfil 
their reporting obligations, a 30 per cent 
US withholding tax will be imposed on 
many types of US source payments to that 
institution or entity.

Numerous countries have entered into 
negotiations with the United States to 
try to find an approach to satisfy the 
objectives of FATCA without breaching 
their own domestic law.  The result 
of these negotiations is emerging 
as a worldwide network of bilateral 
intergovernmental agreements (IGAs).  

INTERGOVERNMENTAL 
AGREEMENTS

Notably, in the context of multilateral 
information exchange, many of the 
IGAs entered into to date provide for 
a degree of reciprocity of information 

exchange between the United States 
and counterparty nations.  In other words, 
IGAs require the United States to assist 
tax authorities in other countries with the 
gathering of information on the nationals 
of those countries to further domestic tax 
enforcement.  While many have accused 
the US Government of overreach with its 
enactment of FATCA, it is worth noting 
that reciprocal information exchange 
provisions under certain IGAs require the 
United States to perform the same role 
for other countries, thereby contributing 
to an ever-growing volume of bilateral 
information exchange.

Many of the jurisdictions that have already 
entered into an IGA with the United States 
are still in the process of issuing their own 
domestic FATCA guidance.  It is envisaged 
that those jurisdictions will (if they have not 
already) issue their own laws to implement 
FATCA reporting in line with their IGA.  
This means FATCA will continue to evolve 
and influence international policies on tax 
reporting and global information exchange 
for some time yet.

The impact of FATCA can be seen in 
the IGAs that provide for automatic 
information exchange between the United 
Kingdom and its Crown Dependencies 
and Overseas Territories that were 
entered into in October and November 
2013.  This network of IGAs is often 
referred to as “UK FATCA” and the stated 
aim of the UK Government in negotiating 
these IGAs was to be as consistent as 
possible with the requirements under the 
UK/US FATCA IGA.  This is evidence, 
therefore, not only of certain countries’ 
acceptance of FATCA but, further, of their 
apparent enthusiasm for the automatic 
information exchange principles that 
underpin FATCA. 

These facilities expire in 2016, so the  
time available for making use of them is  
running out.

FOCUS ON > INTERNATIONAL PRIVATE CLIENT 
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necessary for the taxpayer to have 
historically held assets in Liechtenstein 
as this is a requirement only at the point 
of registration under the facility.  Bear 
in mind, however, that all these facilities 
expire in 2016, so the time available for 
making use of them is running out.

The United States also has voluntary 
disclosure initiatives in force.  It is far 
more favourable for the non-compliant 
US person to voluntarily disclose rather 
than wait for the Internal Revenue 
Service to knock on their door.

The message to the non-compliant 
taxpayer is, given the expanding scope of 
international co-operation in respect of 
tax matters, take advantage of available 
tax amnesty initiatives while they last.

THE OECD COMMON 
REPORTING STANDARD 

The OECD is consistently at the forefront 
of cross-border efforts to tackle offshore 
tax evasion.  In February 2014, it unveiled 
a new piece of regulation (approved by 
the G20 Group), in the form of the Model 
Competent Authority Agreement for a 
Common Reporting Standard (the CRS).  
This comprises two parts:

 > The CRS, which sets out reporting and 
due diligence rules for participating 
financial institutions

 > The Model Agreement, which  
contains detailed rules on the 
exchange of information.

The OECD has confirmed that 
the CRS draws extensively on the 
intergovernmental approach for 
implementing FATCA.  In essence, 
the CRS is to operate as a form of 
global FATCA (GATCA), with automatic 
information exchange between signatory 
nations (96 jurisdictions to date have 
committed to automatic information 
exchange under the CRS) scheduled  
to come into effect on a staggered basis 
by 2018.  

Previously, agreements dealing with 
information exchange on tax matters 
provided for exchange of information on 
request, rather than automatically.  The 
CRS therefore marks a change in the 
world of global information exchange and 
is likely to strengthen considerably the 
tax authorities of signatory jurisdictions, 
who are unsurprisingly eager to 
collect more revenue.  Many of these 
jurisdictions now have the technology at 
their disposal to efficiently process the 
information on their taxpayers that will be 
made available to them by the CRS.  

The CRS is also designed to be an 
extension of existing money-laundering 
regimes and, consequently, the scope 
of those who are to be reported on 
under the CRS could become much 
broader than that under FATCA.  The 
CRS requires information to be gathered 
and reported on all persons involved in 
a structure and behind movements of 
funds.  This includes, for example, the 
settlor, protector and all beneficiaries 
(discretionary or otherwise) of a trust, 
whereas FATCA does not necessarily 
require reporting on such persons.  

With the advent of automatic information 
exchange between jurisdictions under 
the CRS, it is to be expected that global 
tax cooperation will become much more 
commonplace as the information flow 
between jurisdictions improves and 
increases exponentially.  Consequently, 
the age when a taxpayer might expect to 
be subject to a tax investigation in one 
jurisdiction, without another jurisdiction 
of which they are resident ever knowing 
about it, is almost certainly at an end.

DISCLOSE NOW

Individuals who become aware of 
irregularities in their tax affairs are well 
advised to make a disclosure to the 
relevant tax authority as soon as possible.  
Reporting and transparency initiatives 
such as FATCA and the CRS mean that 
hiding places for the non-compliant 
(accidental or otherwise) taxpayer will 
soon be hard to find.  

In the United Kingdom there are currently 
favourable disclosure facilities in place 
in Guernsey, the Isle of Man, Jersey 
and Lichtenstein.  The Liechtenstein 
disclosure facility is widely considered 
to be the most favourable and it is not 
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Company Ownership 
of Jets and Yachts 
DHANA SABANATHAN

As the popularity of private jet and yacht ownership continues to rise, so do the challenges that face 
international families with connections to the United Kingdom and United States who want to establish and 
maintain a suitable structure for owning these luxury assets.
UK BENEFIT IN KIND RULES 

Many high net worth individuals use a 
non-UK company to structure their jet or 
yacht ownership, to benefit from limited 
liability.  The United Kingdom has “benefit 
in kind” legislation that applies where a 
non-UK company asset, such as a jet or 
yacht, is made available to a UK resident 
employee, including a director or shadow 
director.  A shadow director of a company 
is someone who acts like a director 
despite not being officially appointed as 
one.  In relation to a company that owns 
a jet or yacht for an individual, a shadow 
director would be someone who uses 
the jet or yacht as they choose and all 
jet or yacht personnel take instructions 
from them regarding its use, upkeep and 
related services.

UK resident individuals who are not 
officially appointed as a director of a non-
UK company that owns a jet or yacht for 
family use, and make free use of that jet or 
yacht, can very easily unwittingly fall within 
the concept of being a shadow director, 
which creates a UK tax liability if they 
also receive a benefit from the company.  
Under the UK benefit in kind rules, the 
taxable benefit in kind is calculated as the 
amount of any additional expense incurred 
plus whichever is the higher of

 > 20 per cent of the market value of the 
asset when it was first made available 
to the individual.

 > The annual lease charge paid by  
the company.

As jets and yachts are high value assets, 
the benefit in kind rules can apply a 
disproportionate tax charge on the UK 
resident individual.  This is not just because 
of the way the taxable benefit is valued, but 
also because the taxable benefit in kind 
is calculated by reference to the period 
when the asset is “made available” for the 
individual’s personal use, not just times 
when it is actually used.  This means that 
the time when the jet is kept in a hangar, 
or a yacht is moored, can still be taken into 
account when calculating this liability.

One way in which benefit in kind liability 
can be avoided is by ensuring no benefit 
is received by the individual from the 
company.  To ensure that the individual 
does not receive a benefit, he or she is 
obliged to pay fair market value for use of 
the asset.  This may seem an expensive 
option, but this is most likely more cost 
effective than paying a benefit in kind 
charge in respect of high value assets. 

It is, however, important to obtain local 
advice in the jurisdiction where the asset 
is registered because, for example, some 
private aircraft registers do not permit 
individuals to pay for flights, (as is the 
case in the Isle of Man).  Local advice is 
also essential in relation to VAT, which 
applies where a jet or yacht is required to 
be imported from a non-EU country into 

US CABOTAGE

In very general terms, the cabotage rules provide that a non-US registered plane 
cannot fly between two destinations in the United States in exchange for payment 
(of whatever kind).  Cabatoge arises where there is a payment for “air transportation” 
occurring within the United States.  It may be possible to structure use of a non-US 
registered plane by virtue of a dry lease so there is no payment for air transportation 
and the cabotage rules are avoided.  Alternatively, some individuals may consider 
registering their private jets in the United States.
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the European Union. VAT applies at a rate 
of 20 per cent in the United Kingdom, but 
with specialist advice, it may be possible 
to mitigate this liability. 

UK CORPORATE RESIDENCE

A non-UK incorporated company that 
owns the jet or yacht is also at risk of 
being treated as UK tax resident, even if 
it has all non-UK professional directors.  
A company that is UK tax resident is 
subject to UK corporation tax on its 
worldwide income and gains.  The test for 
determining the corporate residence of 
a company for UK tax purposes is where 
the “central management and control” of 
the company is located, which broadly 
means where the main decisions for the 
company are made.  A non-UK company 
that wishes to remain outside the scope 
of UK corporation tax should ensure that 
all decisions are made outside the United 
Kingdom, and not by a UK resident 
individual.

The corporate residence and benefit in 
kind risks mean that one structure for 
transport assets should be maintained, 
rather than having a mixed structure that 
holds yachts and jets, and other valuable 
investment assets.

A popular solution to these risks is to 
use an LLP, which is tax transparent for 
UK purposes.  This means that, unlike 
the situation where a company is used, a 
UK resident who is a partner in an LLP 
is still able to make decisions about the 
asset and schedule use of the asset, 
etc., without having to involve and seek 
permission from a non-UK board of 
directors and make payment for the use 
of the asset. 

US CONTROLLED FOREIGN 
CORPORATIONS

Generally, the US controlled foreign 
corporation (CFC) regime applies to any 
foreign corporation where more than 50 
per cent of the total combined voting 
power, or the total value of its stock, is 
owned, or considered to be owned (either 
actually, indirectly or constructively) by ”US 
shareholders”.  A US shareholder is any  
US person who owns, or is deemed to own, 
at least 10 per cent of the corporation’s 
voting stock.  The legislation is drafted 
broadly so it may catch the situation where 
an individual has uncompensated use of a 
company’s assets and exerts control over 
the company, even in an unofficial capacity.

There are two primary US income tax 
consequences for a foreign corporation 

classified as a CFC.  First, the US 
person’s pro rata share of the CFC’s net 
investment income and any income from 
transactions with certain affiliates will be 
taxed as ordinary income, irrespective of 
whether or not income is distributed to 
the US person.  Subsequent distributions 
of previously taxed amounts are generally 
not taxed.  Second, the US person’s share 
of gain recognised on a sale or liquidation 
of CFC stock may be recharacterised as 
dividend income in certain circumstances.  

For this reason, if a company ownership 
structure is used, any use of the 
company’s assets by a US person should 
be at fair market value and the board 
and ownership of the company should be 
carefully considered. 

Alternative options include using a tax 
transparent structure or making a “check 
the box” election.
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US person should be at fair market value.
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Invalid Deeds of 
Retirements and 
Appointments
NICHOLAS HOLLAND AND LYNSEY McINTYRE

Trustee or not trustee?   
That is the question…

Changing trustees is one of the riskiest 
moments in a settlement; the decision is 
not one to be taken lightly.  The process 
involves an audit of the history of the 
settlement beyond anything to which it 
has been previously subjected.  Errors in 
the crafting of the document that allows 
for the retirement of one trustee and the 
appointment of a new trustee (the deed 
of retirement and appointment (DORA)) 
often have catastrophic effects for the 
settlement and those connected with it.  

The formalities required to effect the 
appointment of a new trustee and retire 
the old guard should be straightforward.  
Indemnities are negotiated with those 
retiring, legal documents are signed and 
the retiring trustee relinquishes his or her 
obligations (and the trust property) to the 
new trustee.  Once the formal handover 
is complete, the family adjusts to the 
transition and the retiring trustee sends 
the legal paperwork off to the archives, 
never to be looked at again.

But what if the DORA contained an 
error and did not in fact legally retire the 
outgoing trustee and appoint the new 
trustee as intended?  

The intended replacement has unwittingly 
been a trustee de son tort throughout  
the period, dealing with the trust property 
and exercising powers under the trust, 
mistakenly believing they were acting  
as trustees.  

The trustee who thought they had 
retired years before has remained a 
trustee, ignorant of their continuing 
responsibilities for the actions taken by 
the trustee de son tort in relation to the 
trust property, despite having no oversight 
or input into any of the decisions taken by 
the trustee de son tort.  

Defects in DORAs may only be 
discovered when a further change of 
trustee is contemplated.  Given that 
the average length of a trusteeship is 
generally 21 years, this only compounds 
the mess to be unravelled on the 
discovery of a defective DORA.    

16  International News
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The consequences can be dire, 
particularly for trusts administered 
offshore.  Tax legislation will probably 
have changed in the interim period.  The 
retiring trustee’s 
circumstances 
may have changed 
significantly: they 
may no longer 
exist (if corporate) 
or hold a licence, 
or may have 
moved from one 
jurisdiction to another.  This could have 
consequences for the residency of the 
trust itself and will trigger substantial 
tax consequences if the trust has been 
exported to or from a high tax jurisdiction.   

AVAILABLE REMEDIES

Rectification 

Equitable remedies, such as rectification, 
might be available to save the DORA.  
Under English law, rectification will save 
a document if there has been a mistake 
in the way the transaction has been 
expressed in writing, but it is not available 
to remedy mistakes in the transaction 
itself.  For example, if the wrong parties 
have executed the document then this is 
likely a mistake in the transaction so the 
DORA will not be eligible for rectification; 
conversely, if the trust property has 
been validly conveyed but is inaccurately 
described in a schedule to the DORA, the 
DORA may be eligible for rectification. 

If the DORA is eligible for rectification, this 
will operate retrospectively to rectify the 
error in the DORA from the date it was 
executed. The retiring and new trustees will 
be deemed to have assumed their respective 
roles, as intended, from the outset.  

Ratification

If the DORA cannot be rectified, the 
trustee may be tempted, indeed requested, 
to “ratify” the acts of the trustee de son 
tort.  There is little agreement as to what 
“ratification” actually entails.  At a minimum, 
it involves the trustee relieving the trustee 
de son tort of liability for its acts and 
assuming that liability itself.  That is a 
very dangerous thing to do.  Before even 
considering it, the trustee must first satisfy 
themselves whether or not the trustee de 

son tort ’s actions were reasonable and 
permitted by the trust deed or statute 
had the trustee de son tort been properly 
appointed, albeit beyond the authority of a 

trustee de son tort.  

The trustee de 
son tort may have 
made distributions, 
charged fees, paid 
third parties, made 
decisions concerning 
investments or the 

sale or disposal of the trust property and 
made loans to beneficiaries/third parties.  
If the trustee considers these actions were 
indeed reasonable and permitted by the 
trust deed, the trustee may be tempted to 
ratify them.  We would, however, caution 
that the court should be consulted or 
indemnities from the beneficiaries obtained 
before doing so. 

In Re BB, re D Retirement Trust [2011] J.L.R. 
672, the Royal Court of Jersey invoked its 
inherent jurisdiction to “ratify” the activities 
of trustees de son tort that had acted in 
good faith, but expressly preserved the 
possibility for claims to be brought for 
breach of trust.  It is therefore far from clear 
what was the benefit to the settlement or 
the trustees of this expensive application.  
To date, the English courts have yet to 
make any decisions similar to that of Re BB.

Pursuing the Trustees de son Tort

A trustee is required to preserve the trust 
property.  This includes the prosecution of 
good claims belonging to the settlement 
to recover liabilities, as long as there are 
sufficient funds in the trust to do so, in 
line with Brogden v Billing [1888].  The 
trustee should make a Beddoe application 
for the court’s approval of the decision 
whether or not to prosecute claims 
against the trustee de son tort in relation 
to its past acts which, if not pursued may 
effectively “ratify” its actions. 

If the costs of investigation become 
prohibitive and are proving inconclusive, 
it may be possible for the trustee 
to apply to the court for approval to 
end the investigation.  It is, however, 
difficult to imagine a court blessing 
the actions of the trustee de son tort 
without a full understanding of the actual 
administration of the settlement. 

The Negligent Adviser   

Even if the DORA can be rectified, the 
legal advisers responsible for preparing 
the DORA should meet the costs of 
the investigation and the rectification 
application.  If they will not do so, the 
trustee is usually obliged (subject to 
Beddoe relief) to pursue them.

If the DORA cannot be rectified, the 
trustee (subject to Beddoe relief) 
should pursue their advisers for 
the consequences of the negligent 
preparation of the DORA.

SORTING IT OUT

This will not be the end of the matter.  
The settlement may now be resident in a 
high tax jurisdiction for no good reason 
and require export.  The trustees will 
need to recover the trust property, new 
trustees will require appointment and 
indemnities will require drafting.  The 
trustees will likely require court blessing 
prior to the transfer of the property.  This 
application should include a request for 
relief under Section 61 of the Trustee Act 
1925 in England, or the local equivalent 
that provides relief from breaches of trust 
where the trustee has acted honestly, in 
good faith and it would be fair to excuse 
them in all of the circumstances.

Invalid DORAs are a fixture of trusts.  They 
are notoriously difficult to remedy and 
ruinously expensive so we have sympathy 
with the Royal Court of Jersey’s efforts 
to find a solution.  There is, however, no 
simple solution to an invalid DORA.

They are notoriously 
difficult to remedy and 
ruinously expensive.
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Investing abroad can be enticing 
for even the most seasoned, 
level-headed family office 
investor.  In addition to doing 
business in an exotic locale—
who can resist the thought of 
a closing in a Tuscan villa?—
investing outside an investor’s 
home jurisdiction can offer 
access to opportunities that may 
not be available, or may be too 
expensive, at home.

As the mid-market private company 
transaction market heats up, family office 
investors will find themselves competing for 
deals with strategic acquirors and private 
equity funds, not to mention independent 
sponsors and other family office investors 
who have entered the market in recent 
years.  This may compel some of the most 
sophisticated investors to look abroad for 
investment opportunities.

Investing abroad is not, however, for the 
weak of heart.  While unusual opportunities 
may indeed be available, at attractive 
valuations, conducting the due diligence 
and implementing and operating those 
opportunities present unique and, for some, 
unsurmountable challenges.  

There are those investors who say that 
cultural considerations are overrated and 
that in the increasingly flat, inter-connected 
world we live in, analysing a cross-border 
transaction is no different than a domestic 
transaction.  This may be the case, as far as 
financial models are concerned, but an Excel 
spreadsheet cannot tell you how your actions 
will be perceived in a different culture.

BE PRESENT

Family office investors may have an 
advantage over strategic acquirors and 
investment funds in cross-border mid-
market deals.  Many target companies will 
themselves be family-controlled businesses, 
and may take comfort from a transaction 
with another family-controlled entity, as 
opposed to an institutional acquiror; private 
equity funds, in particular, have a bit of a 
bad name in Europe these days.  

FOCUS ON > INTERNATIONAL PRIVATE CLIENT 

Cross-Border  
Direct Investing
MARK SELINGER

A prominent family office investor 
offers the following three rules for 
successful cross-border investing:

Be present

Choose a local partner 
you can trust

Know your management
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Investing abroad  
is not, however,  
for the weak of 
heart.  

An Excel 
spreadsheet  
cannot tell you  
how your actions 
will be perceived  
in a different 
culture.

To capitalise on this advantage, a family 
office investor must make it clear that it 
is different from an institutional investor, 
in particular by connecting not just with 
the seller, but with senior management, 
employees and other constituencies,  
such as local government officials.   
A willingness to meet in the target’s home 
jurisdiction and to spend time there (rather 
than just flying in and out), helps establish 
credibility.  After the transaction is closed, 
some senior managers may secretly want 
the new owners to stay far away from the 
company, but seasoned investors know that 
a portfolio company investment cannot be 
managed entirely from afar.

In many countries, a business enterprise 
is expected to reflect the owner’s values, 
and ultimately this can’t be accomplished 
if the owner is hidden from view or poorly 
represented by a local partner or senior 
management.  This may require some family 
investors, who cherish their privacy and 
prefer to remain in the background, to leave 
their comfort zone, because what would be 
considered a mid-market deal in the United 
States is often a very big deal in a non-US 
jurisdiction; you can expect local newspaper 

articles, TV and radio coverage and other 
unwanted attention.  Also, in some cultures, 
particularly if the investment is in a strategic 
or culturally significant industry, a foreign 
investor can be seen as foreign interloper, 
or worse.  All the more reason, therefore, to 
establish personal credibility and maintain a 
strong local presence.

CHOOSE A LOCAL PARTNER 
YOU CAN TRUST

Whether it is someone who is familiar with 
the company, a local attorney, accountant, 
business advisor or co-investor, having a 
local presence who is both respected by the 
portfolio company and trusted by you is a 
major asset for a successful investment.

KNOW YOUR MANAGEMENT

Even with a local presence, there is nothing 
that will cause a cross-border investment to 
succeed or fail so much as the quality of the 
management team.  You must be confident 
that the management team shares your 
family office’s values, philosophy and 
vision, because it will be the management 
who will be entrusted with implementing 
your strategy and presenting your public 
face.  Without a trusting relationship, 
complemented with regular visits and 
communication, the foreign investor may be 
seen as a distant, somewhat malign force; 
this perception can quickly spread through 
the company and poison the relationship 
between you and your management.  

Cross border direct investing can be an 
exhilarating and profitable experience, but 
it must be entered into knowledgably, with 
experienced advisors and partners.  As direct 
investing becomes an increasingly common 
part of many family office portfolios, cross-
border direct investing will no doubt become 
an active, and competitive, investment area in 
the years to come.
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