
Dear 401(k) Sponsors, It’s About A 
Process And Not A Result

By Ary Rosenbaum, Esq.

We all know that life is a marathon 
and not a sprint, it’s a collection 
of experiences both good and 

bad. Being a 401(k) plan sponsors isn’t 
about having the best investment returns 
or having the cheapest plan providers. As a 
401(k) plan sponsor, it’s important for you 
to realize that everything you do is about 
completing a process and not achieving a 
result. It might be counterintuitive because, 
in life, we try to be the best that we can be. 
When it comes to being a plan sponsor, it’s 
like being a kid in school and getting a C 
on the exam, as long as you 
studied hard. The problem 
with being a 401(k) plan 
sponsor is that most em-
ployers don’t “study hard” 
by going through a process 
that ERISA sets out to help 
minimize liability. This ar-
ticle is all how you should 
understand what the pro-
cess in running a plan is and 
what you need to focus on.

Why a process?
There are no guarantees 

in life and there are no 
guarantees you can make 
as a 401(k) plan sponsor 
or have guarantees given 
to you by plan providers, 
The only thing you can do 
as a 401(k) plan sponsor is 
minimizing as much liabil-
ity as you can. As a 401(k) plan sponsor, 
you’re a fiduciary and that means you have 
the highest duty of care in law and equity. 
What does that mean? It means that you 
have to be more careful with participant’s 
money than you are with your own. One of 
the biggest problems is that no matter what 
you do, you can never fully eliminate your 
liability as a plan sponsor. Sure you can 
delegate much of your responsibility as a 
plan fiduciary by delegating some tasks to 
ERISA fiduciaries that will assume the risk 

and responsibility, but you’re still legally 
responsible for hiring such fiduciaries. So if 
you hire an ERISA §3(16) and §3(38) that 
steal money, you might not have fiduciary 
status for those part of the plan (fiduciary 
and administration), you’re still on the 
hook for hiring these providers in the first 
place. So while you can never fully elimi-
nate your liability as a plan fiduciary, you 
can do a lot to minimize it.  The best way to 
minimize liability is by putting some pro-
cesses in place that is augmented by the use 
of plan providers such as a financial advi-

sor and a third party administrator (TPA).  
There is nothing written in ERISA that re-
quires plan sponsors to follow any specific 
processes to manage the plan, but it cer-
tainly alludes to good management skills in 
running the plan. It’ the same as with the 
Internal Revenue Code, there are tax rules 
to follow, but no guidelines on how to do it.

The investment process
Many years ago, I worked for a law firm 
and was asked by the human resources di-

rector to look at our 401(k) plan. The hu-
man resources director told me the plan 
didn’t have a financial advisor, investment 
options hadn’t been updated for 10 years, 
there was no investment policy statement, 
and there was no investment education of-
fered to plan participants. The idea behind 
allowing participants to direct their own 
investments is rooted in ERISA.  ERISA 
§404(c) allows a plan sponsor relief from li-
ability for any losses sustained by plan par-
ticipants when they direct their own invest-
ments. Along with a booming stock market 

and web investment access, 
this liability protection was 
one of the biggest selling 
points for offering daily 
valued participant directed 
401(k) plans. The problem 
with ERISA §404(c) plans 
is that they must follow a 
prudent process and not too 
many 401(k) plan sponsors 
including my old human re-
sources director at the law 
firm (she was a plan trustee 
too) understand that. Giv-
ing plan participants some 
investment options and a 
summary plan description 
isn’t enough. A prudent in-
vestment process means 
working with a financial ad-
visor. A prudent investment 
process means creating an 
investment policy statement 

(IPS) that serves a blueprint to show what 
was the reasoning in selecting and replac-
ing the investment options in the plan. A 
prudent investment process means educat-
ing plan participants to provide them with 
enough information to make informed in-
vestment decisions. Again, these parts of a 
prudent investment process aren’t legally 
required. An IPS, which some plan provid-
ers suggest it’s the bible of a 401(k) plan 
isn’t legally required either. Providing in-
vestment education, you guessed it, isn’t 
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legally required. How-
ever, exercising com-
mon sense isn’t legally 
required either. Having a 
process in place to handle 
the investment portion of 
your 401(k) plan is just 
common sense. Like any 
checklist or form you 
deal with, just under-
stand that an investment 
process to your plan is 
all about checking the 
boxes to minimize your 
liability when it comes 
to your participants mak-
ing their own investment 
decisions. Just remem-
ber that ERISA §404(c) 
isn’t a suicide pact, li-
ability protection is a 
sliding scale depending 
on how rational your investment process 
was in managing that portion of the plan 
and whether you actually followed it.

The plan administration process
Too many 401(k) plan sponsors think that 

once they hire a TPA to handle the day-
to-day plan administration, they’re off the 
hook for liability from plan administration. 
That’s not true, even if a plan sponsor hires 
an ERISA §3(16) administrator. Ultimate-
ly, the plan sponsor will be on the hook. 
They’ll be less on the hook by using a 3(16) 
administrator, but most plan sponsors don’t 
hire one. Sure a TPA making mistakes 
might be liable for the errors they cause, 
many just skirt liability by blaming the 
plan sponsor for the error. So a plan spon-
sor such as you will be on the hook most of 
the time for picking up the costs of errors 
and omissions of the plan. Even if the al-
luding mistakes aren’t your own. The prob-
lem with mistakes caused by a TPA is that 
most f the time, the errors are only detected 
after there has been a change of TPAs or 
through a government audit. The problem 
with these discoveries is that they’re more 
expensive to fix years later and may be 
subject to penalties if detected on a govern-
ment audit. The best thing you can do as a 
plan sponsor is to have your plan reviewed 
by an independent retirement plan expert 
to detect any issues in plan administration. 
For example, I offer a Retirement Plan 
Tune-Up legal review for just $750 (which 
can be paid from plan assets) to look at all 
facets of the plan including administration. 
Whether you utilize my review or use an-

other provider, it’s important to put a pro-
cess in place to have you plan reviewed top 
to bottom and discover errors and omis-
sions before they become bigger issues.

Reviewing plan costs
As a plan fiduciary, you have a duty to 

pay only reasonable plan expenses. That 
means you don’t have to pick the cheap-
est provider, you just have to make sure 
that the fees you’re paying are reasonable 
for the services provided. How could you 
determine reasonableness? By doing some-
thing with the fee disclosures that your plan 
providers give you. You can’t afford to take 
those fee disclosures and dump them in the 
trash or put in the back of the drawer. You 
have to take these disclosures and ship the 
plan around to other plan provider or use 
a benchmarking service to determine fees. 
Again, we’re talking about reasonableness 
for the service provided. That means if an-
other provider is offering fewer services 
and charging a lower fee doesn’t mean 
you needed to change your current pro-
vider. Reasonableness is a judgment call, 
that means you don’t have to go across the 
street and hire another provider just be-
cause the new one is ten dollars less. You 
have discretion as long as you’re reason-
able in exercising it. 

Reviewing payroll and compensation
The two biggest plan errors these days 

are two issues connected with payroll: late 
salary deferral deposits and compensa-
tion issues. As a plan sponsor, you need to 
make sure that 401(k) salary deferrals are 
deposited into the plan as quickly as pos-

sible. You need to put a 
process in place to make 
sure that deferral is seg-
regated from payroll and 
deposited as soon as pos-
sible. The Department of 
Labor is focusing a lot of 
attention on the late de-
posit of salary deferrals 
and one late payroll is an 
issue when late deferral 
deposits are a question 
on Form 5500. If you’re 
late once, it can open up a 
can of worms especially 
with the Department of 
Labor. Compensation is 
also a big issue because 
if you’re recognizing one 
form of compensation 
for day to day plan ad-
ministration and it’s con-

sistent with the plan document you’re us-
ing, you may owe corrective contributions 
for missed salary deferral opportunities for 
participants or other required contributions.  

Again, it’s a process and not a result
You don’t need to have the cheapest plan, 

you don’t need a plan where participants 
have the highest returns. It’s all about put-
ting a process in place and following it. To 
be honest, putting a process in place and not 
following it is worse than not having a pro-
cess at all.  A process is a blueprint to show 
the government or ERISA litigators that 
you were prudent in running your plan. So 
it’s important you have processes in place.


