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The Merger Review Climate 

 

 In FY 2011 merging parties filed 1,450 Hart-Scott-Rodino notifications with the U.S. antitrust 
agencies, nearly 300 more than FY 2010.  A full 98% of those filings cleared review without the 
agencies requesting any additional information to assess the competitive effects of the proposed 
combinations.  This could lead to the conclusion that HSR Compliance is not a priority when 
considering a major deal.  That conclusion would be wrong.   
 

The FTC and the Antitrust Division have continued to challenge transactions they believe 
threaten competitive conditions (analyzed under the revised 2010 Horizontal Merger Guidelines), both 
in transactions above and below the HSR thresholds.  One need only consider the successful challenge 
to the H&R Block/TaxACT merger and the abandonment of AT&T’s proposed acquisition of T-Mobile 
(with a hefty break-up fee) in the face of ongoing challenge as examples of enforcement.  Beyond these 
high-profile matters, there were many other less-publicized transactions that were settled through 
consent decrees with substantial deal modifications or other structural relief.   

 

The HSR Process 

 
The HSR Act requires certain acquiring persons and certain persons whose voting securities or 

assets are acquired to file notifications and observe the waiting period before consummating proposed 
acquisitions of voting securities or assets. 15 U.S.C. § 18a(a) & (b).  The notification and waiting period 
requirements apply to both direct and indirect acquisitions that meet the HSR Act’s annually adjusted 
size of person and size of transaction thresholds.  The HSR Rules provide key definitions and guidance 
on application of the HSR Act.  16 C.F.R. §§ 801-803.   

 
Failure to comply with required notifications threatens severe consequences.  Section 7A(g)(1) 

of the Clayton Act, 15 U.S.C. § 18a(g)(1), provides that any person, or any officer, director, or partner 
thereof, who fails to comply with any provision of the HSR Act is liable to the United States for a civil 
penalty for each day during which the person is in violation.  For violations occurring after February 10, 
2009, the maximum civil penalty is $16,000 per day.  Notably, unlike merger review regimes in other 
countries, the penalties apply to individuals acquiring voting securities as part of their compensation if 
their beneficial ownership of shares grows to exceed the statutory thresholds. Thus, HSR Act 
compliance may be required prior to exercise of options into voting securities or deposits of voting 
securities into 401k or other retirement accounts. 
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Recent Changes to the HSR Rules and Notification Form 

 

The FTC and DOJ adopted a new and “streamlined” HSR filing form with revised filing 
instructions, which was effective on August 18, 2011.  The revisions seek to eliminate disclosure of 
information the agencies no longer rely upon or find useful.  While the changes do simplify HSR Form 
requirements in some respects, they actually add to the documents the agencies require to be produced 
with the filing.  The most significant changes are: 

 

• Application of different revenue data; 

• New reporting on “Associates” of ultimate parent entities that are managed but not 
necessarily controlled by the reporting party; and 

• Additional categories of required documents. 
 

NAICS Base Revenue Data 

 

 The prior notification form required provision of North American Industry Classification System 
(“NAICS”) revenue data for both a base year (2002) and the most recent full year.  Recognizing the 
burden of assembly and potential insignificance of the base year data, the new form makes two key 
changes.  First, the base year data is excluded.  Second, the data for the current year is refined to require 
only the more detailed 10 digit NAICS Codes.  The revised form, however, now requires filers to 
include revenue data for products manufactured outside the United States but imported into the country.  
This adds to the burden on companies with global operations. 
 

The “Associates” Concept and Reporting 

 

 Previously, the notification form only required information from ultimate parent entities 
(“UPE’s”) and entities they controlled.  This construct omitted data on companies within portfolios or 
other entities managed but not technically controlled by UPE’s.  The agencies intend to close that gap by 
assessing the competitive impact of transactions involving entities reporting parties manage, or are 
managed by entities with overlapping interests in the same market with the acquired party.  Under the 
HSR Rules, “managing” refers to “the right, directly or indirectly, to manage the operations of or 
investment decisions” of an entity involved in the acquisition—whether the UPE or an acquisition 
subsidiary.  Acquiring Parties are required to report associates’ significant minority holdings of entities 
that have revenues in NAICS Codes that overlap with the acquired party’s codes and the names of 
entities that associates control that derive revenues in the same market as the acquired person.  The 
geographic areas in which associates derive revenues in the overlapping NAICS Codes are also required. 
 

Document Requirements 

 

Item 4(c) 

 

 This request calls for “all studies, surveys, analyses and reports…prepared by or for any 
officer(s) or director(s)…for the purpose of evaluating or analyzing the acquisition with respect to 
market shares, competition, competitors, markets, potential for sales growth or expansion into product or 
geographic markets….” 
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 Generally, this Item has always called for documents on the transaction provided to the decision-
makers on whether to proceed with the transaction that relate to potential competition issues.  
Determination as to what is and is not required is normally not difficult—usually any items submitted to 
the Board or Officers for considering whether to enter into the transaction (with reference to the topics 
listed, generously construed).  The problems arise when fairly standard items in board books or 
recommendations of investment bankers make unfortunate or mistaken references and assumptions that 
create the appearance of likely anticompetitive effects (higher prices, geographic market power etc.).  
Content is the issue. 
 

Formerly, Item 4(c) was the primary item that dealt with potentially problematic documents.  
The new form adds Item 4(d), which expands the categories of potentially troublesome documents that 
must be provided.  Of course, production of documents is subject to good faith determinations that the 
documents are responsive.  If responsive documents are withheld on the basis of privilege, a statement 
of reasons for noncompliance must be submitted.  Failure to produce responsive documents can result in 
draconian penalties.   
 
 

Item 4 (d) 

 

 New Item 4 (d) is largely designed to ensure production of certain types of documents that were 
frequently omitted under Item 4 (c) or relevant but outside that Item’s scope.   The following subsections 
are relevant: 
 

• 4 (d ) (i):  “…Confidential Information Memoranda prepared by or for any   officer(s) or 
director(s)…of the Ultimate Parent Entity of the Acquiring or Acquired Person…that 
specifically relate to the  sale of the acquired entity(s) or assets.” 

 
If no Confidential Information Memoranda exist then any documents intended to serve that purpose are 
required except ordinary course of business due diligence documents or financial information are not 
required, unless they serve to function as a Confidential Memoranda.  All documents in this area are 
limited to the period of one year prior to the date of the HSR filing.   

 

• 4 (d) (ii):   “…studies, surveys, analyses and reports prepared by investment bankers, 
consultants or other third party advisors for any   officer(s) or director(s)…of the 
Ultimate Parent Entity of the Acquiring or Acquired Person…for the purpose of 
evaluating or analyzing market shares, competition, competitors, markets, potential for 
sales growth or expansion into product or geographic markets that specifically relate to 
the sale of the acquired entity(s) or assets.” 

 
This may apply to materials formerly considered privileged or work product if performed by an 
economic consultant on behalf of a party as well as close any loophole on investment bankers’ reports 
given to decision makers.   There is not enough of a track record yet to assess with confidence how far 
this will be taken.  Certainly, studies prepared at the request of company counsel should be privileged, 
and protection can be controlled by limiting access to information actually provided to the UPE’s 
decision makers.  The latter alternative raises other management and governance problems that likely 
are not acceptable or at least require careful thought. 
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• 4 (d) (iii):       “…studies, surveys, analyses and reports evaluating or analyzing synergies 
and/or efficiencies prepared by or for any officer(s) or director(s)…of the Ultimate 
Parent Entity of the Acquiring or Acquired Person….”   

 
This item excludes financial models without stated assumptions.  It would call for any assessments of 
economic efficiencies that a party believes could be achieved (i.e. cost savings, capacity management, 
access to IP etc.).  While efficiencies are frequently claimed as justification for an acquisition, parties 
must provide persuasive business and economic evidence to support such a claim.  Typically, this must 
reflect that the benefits of efficiencies will be passed on to or favorably impact consumers.  It is easy to 
see how misguided documents can be created in the pursuit of a defensible efficiencies claim.  

 

Protective Measures to Simplify Compliance 

  
The new rules reduce some reporting burdens but heighten others.  Firms can take affirmative 

steps, when applicable, to facilitate completion of the process efficiently.   
 

Management Education 

 

 As noted above, individual corporate officers and directors can be held responsible for failure to 
comply with the HSR process.  They are not “passive investors” exempt from filing. The decision 
whether to file can be complex, and many exemptions require the analysis of experienced counsel.  
Firms can take several steps to reduce the risk.  First, educate key personnel in the finance department to 
track officers and directors beneficial ownership of shares and effects of option exercises (aggregated 
with other shares already held).  These events may trigger an individual obligation to file a notification.  
A process to alert officers and directors of the potential need for filing if they exercise options or 
otherwise obtain additional voting securities would assist their investment decisions and prevent a 
potentially costly failure to file for clearance. Finally, if a potential violation is discovered, normally it is 
advisable to promptly notify the agencies of the mistake.  Generally, the agencies are lenient on 
individuals who fail to file once, commit to avoid future violations, and implement an HSR compliance 
program. 
                                                                                                                                                                                  

 

NAICS Base Revenue Data 

 

Multinational companies may have difficulty gathering the required NAICS data to report on 
revenues for foreign manufactured products sold in the United States.  Financial management can track 
these numbers periodically to ease preparation of the information under the time pressure of regulatory 
approval and closing.  The relevant NAICS revenue data should be assembled for subsidiaries, joint 
ventures, shareholders, minority holdings, and now associate information.  Consideration should be 
given to modifying operational or financial software or operating system capabilities to capture this 
information as transactions occur. 
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The “Associates” Concept 

 

 Firms should also identify what entities qualify as “associates” as soon as a potential transaction 
is identified, not only to ease assembly of the required information but also to permit internal evaluation 
of the likelihood of antitrust challenge.  Private equity funds have historically been required to file, but 
never with respect to associates’ operations. Intricate and complex organizational structures will require 
more detailed study than formerly was necessary to determine simple voting control.   

 

 

Document Requirements 

 

 Many companies are not routinely involved in reportable transactions and detailed advance 
planning for HSR Compliance is not, and should not be, a priority.  If there are process changes to make 
required information more accessible, it would be a good idea for companies that are or intend to be 
active in M&A transactions to implement them.    Maintaining the NAICS Code revenue data, as noted 
above, is one example.  The most significant changes, reflected in new Item 4(d), call for more active 
control on what documents are generated in the first place, and how distribution of them is controlled. 
Companies should consider implementation of the following “Top Ten” steps for process and guidance 
for controlling documents as discussions proceed from the offer stage to filing. 
 

1. Do not create any documents that are unnecessary that relate to competition, competitors, 
product price, likely post acquisition effects, customers, market share, areas of competition, 
and impact on capacity that will or could be given to the Officers and/or Directors of a 
Company or its UPE that will consider the decision to make an offer. 

2. Limit the authority to a small group of senior management who are authorized to commission 
development of any studies or reports that may be responsive to the filing requirements.  

3. If any communication is addressed to counsel, mark it clearly with the legend: “Confidential: 
Attorney-Client Communication”. 

4. Liberally use “Draft” for any documents until they are fully vetted.  Do not send any drafts to 
the Officers or Directors. 

5. If the transaction is a bid or auction, limit who communicates with the Seller; follow any 
prescribed bid rules; and in no event communicate with any third party who is or reasonably 
might be a bidder. 

6. Any documents to be created should avoid: 
a. Any speculation on competition topics; 
b. Any pejorative terms or exaggerations of market information or projections of market 

power post acquisition (i.e. “this will permit us to dominate”, “we can push through price 
increases”); 

c. Mysterious labeling or cover messages:  “For your eyes only”, “Read and destroy”, or 
other sinister sounding lingo or idiosyncratic notations. 

7. If an economic analysis of synergies, efficiencies, market shares etc needs to be done it should 
now be prepared in close consultation with antitrust counsel and directed through counsel to 
you.  If an economic consultant is used, engage the consultant through counsel who can help 
the economist gather the facts and report to you with legal advice to determine whether to use 
the information or not. 
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8. Information obtained from the Seller in due diligence should be treated in full compliance with 
the terms of a pre-negotiation Confidentiality Agreement and distribution of information 
should be limited on a need to know basis. 

9. Work with IT personnel to set up a secure location for storage of all electronically stored 
information gathered in the course of the deal and wall it off from access to non-involved 
system users. 

10. Carefully prepare all internal meeting and board agendas and exercise judgment on what 
information is presented in writing to the Officers and Directors making the final decision to 
make the offer. 

 
*** 
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