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By Sean M. Pluta, Marissa L. Curran, Christopher E. Erker and Jane E. Fedder

1. Introduction

On December 28, 2018, the EPA published in the Federal Register a revised definition of “waters 
of the United States” (the “Proposed Rule”), as used in the Clean Water Act, to replace the current 
definition that was finalized in 2015 (the “Obama WOTUS Rule”). The new rule seeks to limit the 
scope of regulated waters. The Obama WOTUS Rule has been widely criticized by the agricultural 
industry and many states as being overly broad and confusing. The EPA is taking comments until 
the end of February. When the comment period ends, the EPA will review the comments and 
decide whether to proceed with the rulemaking process by issuing a final or a revised rule, or to 
withdraw the proposal altogether. If the EPA decides to issue a final rule, the EPA will announce 
and publish the final rule in the Federal Register. As with any agency action, any final rule may be 
challenged in court and enforcement of that rule may be delayed pending resolution of the suit or 
release from the injunction.
 

2. What was the Obama WOTUS Rule?

In 2015, the EPA, under the Obama Administration, finalized a definition of “waters of the United 
States. 80 FR 37054. The Obama WOTUS Rule created three categories of waters: 1) waters 
that are jurisdictional by rule; 2) waters that will be found jurisdictional only upon a case-specific 
showing of a significant nexus with a “primary water”; and 3) waters and aquatic features that are 
expressly excluded from jurisdiction. Id. at 37057.

The Obama WOTUS Rule expanded the scope of the types of waters which were covered under 
the 1986 version of the rule which defined those waters as traditional navigable waters, interstate 
waters, the territorial seas, impoundments of jurisdictional waters and tributaries. Id. at 37058. The 
Obama WOTUS Rule expanded covered “waters” to include “wetlands, ponds, lakes, oxbows, 
impoundments and similar waters” that are “adjacent to” a primary water, impoundment or tributary. 
Id. at 37104. The term “adjacent to” was defined as “bordering, contiguous or neighboring.” Id. 
at 37105. “Neighboring” was defined to encompass all waters within 100 feet of the ordinary high 
water mark of a category 1 through 5 “jurisdictional by rule” water; all waters within the 100-year 
floodplain of a category 1 through 5 “jurisdictional by rule” water and not more than 1,500 feet 
from the ordinary high water mark of such water; all waters within 1,500 feet of the high tide line 
of a primary water; and all waters within 1,500 feet of the ordinary high water mark of the Great 
Lakes. Id. at 37105. This means that waters only ephemerally connected to a traditional regulated 
waterway were subject to regulation.

The definition of “tributary” was also expanded to include any water that “contributes flow, either 
directly or through another water,” to a traditional navigable water, interstate water or the territorial 
seas and that has the “physical indicators of a bed and banks and an ordinary high water mark.” Id. 
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waters or the territorial seas.” Id. at 158. This is a change from 
the Obama WOTUS Rule which would incorporate normally dry 
channels which would then incorporate wetlands adjacent to 
those dry channels. Id. Therefore, only perennial and seasonal 
waters would be covered. These rules are supposed to 
eliminate a need to use a significant nexus test because they 
would be codifying some of the principles outlined in the test 
and creating a bright-line rule. Id. at 160. Whether the courts 
will still create a new test for waters in the gray areas of the 
Proposed Rule is an open question.

4. How Might the Proposed Rule Affect Industry?

While the Trump Administration has not stated how many 
“waters” may be excluded in the new definition, it is clear from 
the intention and framework of the Proposed Rule that fewer 
waters will be covered. E&E News reportedly gained access 
to an EPA and Army Corps of Engineers slideshow that shows 
18% of the currently regulated streams and 51% of the currently 
regulated wetlands would no longer be regulated under the 
Proposed Rule because they would be considered “ephemeral” 
or “adjacent to” now non-regulated waterways.

This will have a varying effect on different properties. If, for 
example, you operate a plant next to a perennial stream that 
flows into the Mississippi River, that stream will still be covered 
under the Proposed Rule. However, if you operate a plant 
next to a ditch that is dry most of the year, then the Proposed 
Rule may mean that the ditch is not federally regulated under 
the Clean Water Act. Additionally, if you operate a plant on a 
wetland included under the Obama WOTUS Rule because it 
was adjacent to a dry ditch which was itself regulated, it is 
possible that the wetland may no longer be covered under the 
Proposed Rule.

Given that the Proposed Rule is still relatively new, interested 
stakeholders have not yet made informative statements about 
how they view the Proposed Rule. While industry groups seem 
pleased and environmental groups seem disappointed, the 
norm in environmental law is that things are never as good or as 
bad as they seem. In the immediate aftermath of the release of 
the Proposed Rule, environmental groups pledged to fight any 
reduction or elimination of Clean Water Act protections, which 
this Proposed Rule, by design, will do. Democrat-led states 
have also stated in the past that they would challenge rollbacks 
to the Clean Water Act, but none have formally opposed the 
Proposed Rule so far.

We will know much more about the effects of this law as 
scientists, industry leaders, the EPA and other stakeholders 
weigh in in the coming weeks. Stay tuned.

at 37104-06. This was interpreted to include some dry riverbeds 
because they have the physical indicators of a bed and banks, 
and may have an ordinary high water mark on a seasonal basis.

The Obama WOTUS Rule also changed how the term 
“significant nexus” was interpreted. The Obama WOTUS Rule 
defined a “significant nexus” as a water, including wetlands, 
that, either alone or combined with other similarly situated 
waters in the region, significantly affects the chemical, physical 
or biological integrity of a primary water. Id. at 37106. To 
determine whether a water has a significant nexus, the EPA 
looks at nine enumerated factors1, including sediment trapping, 
runoff storage and provision of life cycle dependent aquatic 
habitat. Id. 

3. How is the Proposed Rule Different?

The Obama WOTUS Rule seeks to limit the scope of regulated 
“waters” under the federal Clean Water Act. The Proposed Rule 
narrows the statutory definition of “waters of the United States” 
to “encompass relatively permanent flowing and standing 
waterbodies that are traditional navigable waters in their own 
right or that have a specific connection to traditional navigable 
waters, as well as wetlands abutting or having a direct hydrologic 
surface connection to those waters.”2 This would leave out 
Obama WOTUS Rule waters which are dry most of the year and 
have “transitory puddles or ephemeral flows of water.” Id. The 
Proposed Rule will also replace the “significant nexus” test with 
“clear categories of jurisdictional waters.” Id. These categories 
are: Traditional Navigable Waters and Territorial Seas, Interstate 
Waters, Impoundments, Tributaries, Ditches, Lakes and Pools 
and Wetlands. Id. 60-154.

While each of these categories contain detailed rules and 
regulations, the largest departures from the Obama WOTUS Rule 
are in how the federal government would regulate tributaries 
and wetlands that have more attenuated relationships with 
navigable waters. The Proposed Rule limits federal jurisdiction 
only to “those [waters] that contribute perennial or intermittent 
flow to traditional navigable waters or territorial seas in a typical 
year, certain lakes and ponds and wetlands abutting or having 
a direct hydrologic surface connection to other jurisdictional 
waters in a typical year.” Id. at 156. The Proposed Rule’s 
definitions of “tributaries” and “wetlands” now add that, to be 
regulated, they must have “a continuous physical connection, 
during some part of a typical year, to traditional navigable 

1  EPA, “Clean Water Act Jurisdiction Following the U.S. Supreme Court’s Decision in 
Rapanos v. United States & Carabell v. United States,” (December 2, 2008) available at: 
https://www.epa.gov/sites/production/files/2016-02/documents/cwa_jurisdiction_
following_rapanos120208.pdf.
2  EPA, “Revised Definition of “Waters of the United States” Proposed Rule - Pre-
publication Version” at 60 (December 11, 2018) available at: https://www.epa.gov/
sites/production/files/2018-12/documents/wotus_2040-af75_nprm_frn_2018-12-
11_prepublication2_1.pdf.
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About this Publication

Polsinelli provides this material for informational purposes only. The material provided herein is general and is not intended to be legal 

advice. Nothing herein should be relied upon or used without consulting a lawyer to consider your specific circumstances, possible changes 

to applicable laws, rules and regulations and other legal issues. Receipt of this material does not establish an attorney-client relationship.

Polsinelli is very proud of the results we obtain for our clients, but you should know that past results do not guarantee future results; that 

every case is different and must be judged on its own merits; and that the choice of a lawyer is an important decision and should not be 

based solely upon advertisements.

Polsinelli PC. Polsinelli LLP in California.

Learn more...
For questions regarding this information or to learn more about how 
it may impact your business, please contact one of the authors, a 
member of our Environmental and Natural Resources practice, or your 
Polsinelli attorney.

To learn more about our Environmental and Natural Resources 
practice, or to contact a member of our Environmental and Natural 
Resources team, visit  www.polsinelli.com/services/environmental
or visit our website at polsinelli.com.
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