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ARGUMENT 

The rule Appellees’ are seeking this Court to adopt is cold, harsh, does 

not allow justice for modern families, and most importantly, does not comply 

with the statutory intent or precedent. Many non-traditional modern families 

who suffer untimely deaths will be harmed if Appellees’ rule is strictly 

applied with no room for discretion by district courts.  

The District Court erred in ruling that, as a matter of law, the only way 

Appellants could establish a parent-child relationship between John and 

Duane was through genetics, adoption, assisted reproduction, or the 

Parentage Act. Add. 8. Affirming the District Court would close the window 

available to heirs in modern families to inherit through intestacy.  

Determining a child’s legal mother and father was not historically 

difficult: the birth mother was the legal mother and her husband, pursuant to 

the marital presumption, was the child's father. Reproductive technology and 

the more prevalent nontraditional families challenge the traditional two-

parent standard.  The traditional one mother/one father prototypical family 

has been steadily decreasing and tangled overgrown family trees like the one 

at issue here are becoming the norm. See LaChapelle v. Mitten, 607 N.W.2d 

151 (Minn. Ct. App. 2000) (acknowledging three parents). As different types 

of family formations emerge as a result of divorce, illegitimacy, surrogacy, in 
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vitro fertilization, and same-sex relationships, district courts should not be 

strictly constrained by the two-parent architype to fit these new families, 

such as Prince Rogers Nelson’s family, into strict statutory molds. District 

courts must be allowed some latitude to address the complexity of these 

modern family relationships.  Fortunately, the Minnesota Supreme Court 

created a narrow path for modern families to achieve the decedent’s intent 

through intestacy with Palmer. In re Estate of Palmer, 647 N.W.2d 13 (2002). 

Palmer must be reinforced and read broadly in order to allow justice for 

intestate heirs in modern families when the legislature cannot possibly keep 

up with all the ever-changing permutations of family present today.  

I. THE PURPOSE OF ALL INTESTACY STATUTES IS TO 
ACHIEVE THE DECEDENT’S INTENT. IN THIS CASE, PRINCE 
ROGERS NELSON’S INTENT WAS TO SHARE HIS ESTATE 
WITH HIS BROTHER DUANE NELSON’S HEIRS. 
 

 Decedent and Duane Nelson lived as brothers and Decedent treated 

Brianna as his niece. Appellants presented the following evidence (and were 

still conducting additional discovery) of the relationship showing the 

Decedent’s intent: (1) Duane was identified by John, Prince, and Lorna as the 

son of John and the brother of Prince in a federal court copyright lawsuit that 

Lorna brought against the three in the 1980s (Doc. 679 at 3; Doc. 680 at 24 

and 31); (2) John identified Duane as his child in a 1989 draft will and 

related correspondence found in the Estate’s files (Doc. 679 at 3; Doc. 680 at 
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41, 44, 48 and 50); (3) John drove Duane to the University of Wisconsin-

Milwaukee where Duane had received a basketball scholarship (Doc. 679 at 

3); (4) John visited Duane at the University of Wisconsin-Milwaukee (Doc. 83 

at 6; Doc. 679 at 3); (5) John attended Duane’s college graduation ceremony 

(Doc. 679 at 3); (6) John is identified as Duane’s father on Duane’s birth 

certificate (Doc. 83 at 12; Doc. 443 at 2); (7) John called Duane his son and 

Duane called John his father. Doc. 388 at 6 -7; Doc. 679 at 3; (8) John 

referred to himself as Brianna’s grandfather and treated Brianna as his 

grandchild (Doc. 83 at Doc. 679 at 3); (9) John is identified as Duane’s father 

in Duane’s obituary (Doc. 679 at 3; Doc. 680 at 63); and (10) John is identified 

as Duane’s father on Duane’s death certificate (Doc. 83 at 13). 

“[T]he rules of intestacy generally reflect the probable intent of the typical 

decedent.” See Reid Kress Weisbord, Wills for Everyone: Helping Individuals 

Opt Out of Intestacy, 53 B.C. L. Rev. 877, 884 (2012); E. Gary Spitko, The 

Expressive Function of Succession Law and the Merits of Non-Marital 

Inclusion, 41 ARIZ. L. REV 1063, 1068 (1999) (“Succession law generally 

places donative freedom at the apex of its hierarchy of values.”); John T. 

Gaubatz, Notes Toward a Truly Modern Wills Act, 31 UNIV. OF MIAMI L. 

REV. 497, 501 (1977) (“It is generally agreed that it is the purpose of such 

[succession] laws to give effect, subject to the constraints of other public 

policies, to the wishes of the decedent while providing for the well-being of his 
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family.”). The goals of succession laws are: “(1) continuation of the regime of 

private property as dominant in the social order; (2) effectuation of the wishes 

of the individual; (3) provision for the well-being of the family; and (4) 

provision for the well-being of society.” Id. The first of these goals reflects the 

need to provide for a means to transfer private property on death, if a system 

of private property is to be perpetuated.  These goals can only be achieved in 

modern families by allowing district courts to determine heirship based on 

evidence of a parent-child relationship established outside of the strict 

framework. 

It is prudent to adopt Appellants’ interpretation of Palmer because the 

laws of intestacy do not strictly follow blood lines in order to effectuate the 

probable intent of the decedent. For example, every state has a “slayer rule”. 

Marie Rhodes, Consequences of Heirs’ Misconduct: Moving from Rules to 

Discretion, 33 Ohio N.U. L. Rev. 975, 979 (2007). Here in Minnesota, the 

slayer rule is stated at Minn. Stat. § 524.2-803 which provides: “(a) A 

surviving spouse, heir or devisee who feloniously and intentionally kills the 

decedent is not entitled to any benefits under the will or under this article, 

including an intestate share, …” This rule is directly contrary to the other 

statutory provisions for intestacy but is included in order to attempt to 

effectuate the decedent’s intent. See Kevin Bennardo, Slaying Contingent 

Beneficiaries, 24 U. Miami Bus. L. Rev. 31, 37 (2015) (noting that since, when 
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an unlawful killing takes place “a victim usually will lack an opportunity to 

update her estate plan” so as to disinherit the killer, “the law intervenes to 

carry out the victim’s likely wishes.”);Travelers Ins. Co. v. Thompson, 281 

Minn. 547, 557, 163 N.W.2d 289, 295 (1968) (“these statutes declare and 

establish a policy which prohibits a murderer from profiting from a death he 

wrongfully caused”).  In this case, there must be a similar rule as stated in 

Palmer to attempt to effectuate the decedent’s intent of sharing his estate 

with his brother Duane.  

A second example of the law not strictly following blood lines is contained 

in Parentage Act where men are presumed to be fathers based on facts very 

similar to those alleged here. Pursuant to Minn. Stat. § 257.55:  

“A man is presumed to be the biological father of a child if…. he 
and the child’s biological mother are or have been married to each 
other and the child is born during the marriage, or within 280 
days after the marriage is terminated by death, annulment, 
declaration of invalidity, dissolution, or divorce, or after a decree 
of legal separation is entered by a court…before the child’s birth, 
he and the child’s biological mother have attempted to marry 
each other by a marriage solemnized in apparent compliance 
with law, although the attempted marriage is or could be 
declared void, voidable, or otherwise invalid…  after the child’s 
birth, he and the child’s biological mother have married, or 
attempted to marry, each other by a marriage solemnized in 
apparent compliance with law, although the attempted marriage 
is or could be declared void, voidable, or otherwise invalid, and: 
(1)  he has acknowledged his paternity of the child in writing filed 
with the state registrar of vital statistics; (2)  with his consent, he 
is named as the child’s father on the child’s birth record; or the 
Law recognizes fatherhood where not genetic relationship 
exists…” Minn. Stat. § 257.55.  
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Furthermore, pursuant to 257.55(d), a man is presumed to be a father of a 

child even when the child simply lives in the same home as the man, without 

requiring any type of relationship between the man and the child’s mother. 

This is far less than the relationship alleged by Appellants here. Therefore, 

controlling statute as illustrated by the slayer rule and Parentage Act 

presumptions allow for a determination of heirship in situations like this 

where there is clear evidence of a parent-child relationship without 

necessarily proving a genetic connection or strict statutory compliance. Thus, 

trusting a district court with some discretion to do justice pursuant to Palmer 

to find heirship outside the bounds of a traditional genetic family relationship 

is consistent with controlling precedent and statutory intent.  

II. APPELLANTS’ INTERPRETATION IS IN LINE WITH SEVERAL 
STATE’S INTERPRETATION OF THE UNIFORM PROBATE ACT 
ALLOWING FOR OTHER PROOF OUTSIDE OF STRICT 
APPLICATION OF THE STATUTE TO DO JUSTICE FOR 
MODERN FAMILIES.  
 

“[W]e give great weight to other states’ interpretations of a uniform law.” 

Johnson v. Murray, 648 N.W.2d 664, 670 (Minn. 2002). “Laws uniform with 

those of other states shall be interpreted and construed to effect their general 

purpose to make uniform the laws of those states which enact them.” Minn. 

Stat. § 645.22 (2008).  

Several jurisdictions that have adopted the Uniform Probate Act (“UPA”) 
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and that have statutes similar, if not identical to the statute at issue here 

have held, consistent with Palmer, that the UPA is not the exclusive means 

by which to establish paternity for purposes of probate. See Lewis v. 

Schneider, 890 P.2d 148, 150-51 (Colo. Ct. App. 1994) (holding that the 

statute of limitations contained in the UPA did not preclude the petitioner 

from establishing paternity under Colorado's probate code); Ellis v. Ellis, 752 

S.W.2d 781, 782 (Ky. 1988) (affirming the holding of the Kentucky Court of 

Appeals that Kentucky's Uniform Act on Paternity (UAP) “‘bears no 

relationship to the laws governing intestate succession,’” including statute of 

limitations, in cases “where no action has been brought under the [UAP]”); In 

re Nocita, 914 S.W.2d 358, 359 (Mo. 1996) (“Because the legislature passed 

the Parentage Act without conforming the Probate Code, the General 

Assembly refused to make the Parentage Act the exclusive means to establish 

paternity for probate.”); Wingate v. Estate of Ryan, 149 N.J. 227, 693 A.2d 

457, 459 (1997) (holding “that the limitations period under the Parentage Act 

does not apply to claims filed under the Probate Code”); In re Estate of 

Greenwood, 402 Pa. Super. 536, 587 A.2d 749, 752, 757 (1991) (holding that 

“the ‘right to inherit’ in the case of intestacy is reserved exclusively to” the 

probate code and that there is “no reason to look solely to the support statute 

in evaluating the right of an illegitimate to inherit by intestate succession, 

nor the statute of limitations contained therein for doing so”); Taylor v. 
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Hoffman, 209 W. Va. 172, 544 S.E.2d 387, 395 (2001) (“Limitations provisions 

included within the paternity statute are inapplicable to a civil action by a 

child born out of wedlock seeking to inherit from his or her father . . . .”). 

Following Palmer, to allow Appellants to complete discovery and proceed 

to a full hearing would be in line with other states application of the UPA and 

allow District Courts discretion to do justice for modern families. 

III. PALMER IS STILL CONTROLLING PRECEDENT ALLOWING A 
NARROW WINDOW FOR A DISTRICT COURT TO DO JUSTICE 
FOR NON-TRADITIONAL MODERN FAMILIES. 
  

 The language and drafting history of the UPA shows that it was not 

intended to bar a party from showing the existence of a parent-child 

relationship through clear and convincing evidence. Tr. 19 – 20. 

 The District Court identified a number of provisions of the Probate 

Code that it erroneously identified as displacing or overruling Palmer. The 

District Court also erroneously concluded that permitting an evidentiary 

hearing pursuant to Palmer would violate the legislative intent of the 

Probate Code and Minnesota Parentage Act. Add. 7. This is contrary to the 

express language of the Probate Code.  

 The 2010 enactment of the Uniform Probate Code by the Minnesota 

Legislature was done with no legislative reporting or commentary. Thus, the 

only legislative history available is the drafting history of the Joint Editorial 

Board for Uniform Trust and Estate Acts, the drafter of the Uniform Probate 
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Code (the “Uniform Probate Code Drafters”). Appellants submitted to the 

District Court the declaration of Professor Susan Gary, who served as a 

special advisor and a reporter during the drafting process, stating that the 

Uniform Probate Code Drafters did not intend that the UPA displace case 

law such as Palmer. Doc.  722 at 2. With no other legislative history of the 

legislature rubber-stamping the Uniform Probate Code Professor Gary’s 

opinion is controlling as to intent and cannot be disregarded.  

As Professor Gary noted, under the UPA a parent-child relationship 

may arise in two separate ways: 

1) it may “exist” 
 

OR 
 

2) it may be “established under this part [the Minnesota Probate 
Code].” 
 

Professor Gary explained the legislative intent of the UPA as follows: 

“[i]f the intention had been to limit the [parent-child] relationship to those 

relationships established under the rules set forth in the statutes, the words 

‘exists or’ would not have been necessary.” Doc. 722 at 3.  It is absolutely 

necessary to keep this small window for other proof open in order to protect 

modern non-traditional families. The legislature cannot cover every possible 

family arraignment, thus there must be some room for District Court’s to do 

justice by exercising discretion as allowed by Palmer. This Court can achieve 
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the legislative goals of the UPA only by reversing the District Court and 

remanding for a full evidentiary hearing.   

The District Court’s reading of the Probate Code as espoused by 

Appellees makes the words “exists or” completely superfluous. Such a reading 

is improper and contrary to the directives of the Minnesota Supreme Court: 

“[w]hen interpreting a statute, whenever possible, ‘no words, phrase or 

sentence should be deemed superfluous, void, or insignificant.’” Estate of 

Palmer, 658 N.W.2d at 199 (citation omitted). And it contravenes section 

524.1-103 of the Probate Code, which expressly states “Unless displaced by 

the particular provisions of this chapter, the principles of law and equity 

supplement its provisions.”  Estate of Palmer supplements the provisions of 

the Probate Code. Therefore, the District Court must be allowed to make a 

factual determination after a hearing as to whether a parent-child 

relationship exists here rather than decide as a matter of law that it does not.  

The intent of the UPA was to be more inclusive, not less, in finding 

parent-child relationships. Doc. 722 at. 4. Families are changing faster than 

the legislature can keep up to accommodate them. Because of our societal 

changes, it is necessary to allow District Courts to determine heirship based 

on clear and convincing evidence where the modern relationship does not fit 

the statutory model designed thirty years ago.  The intent of the UPA was to 

increase the likelihood of finding that a parent-child relationship exists.  Id. 
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This intent can only be achieved by allowing proof of heirship as allowed in 

Palmer.  

The District Court erroneously concluded that the Palmer clear and 

convincing evidence standard is limited to only those parties seeking to show 

the existence of a biological/genetic parent-child relationship. Add. 8. That is 

not consistent with the language of Palmer. See In re Estate of Dircz, No. 

A12-1452, 2013 WL 1859045 at *2 n.2 (Minn. Ct. App. May 6, 2013). Thus, the 

District Court erred in refusing to permit Appellants to complete discovery 

and present evidence showing the existence of a parent-child relationship 

between John and Duane. 

 Under the Minnesota Supreme Court’s Palmer decision, a parent-child 

relationship for purposes of intestate success was proven solely through clear 

and convincing evidence without genetic or DNA proof. 658 N.W.2d at 198. In 

Estate of Palmer, an adult child presented evidence of a parent-child 

relationship just like what Appellant presented here that the district court 

found to be clear and convincing. Id. In Palmer at no point did the the 

District, Appellate, or Supreme Court mention that clear and convincing 

evidence was used to establish a genetic relationship. Id. 
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CONCLUSION 
 

 This Court should reverse the District Court and allow Appellants to 

present clear and convincing evidence of a parent-child relationship between 

John L. Nelson and Duane Nelson under Palmer pursuant to the legislative 

intent of the UPA. This Court should allow the District Court to hear the 

evidence and allow all District Courts to do justice for modern families and 

achieve decedents’ likely intent.  

   Dated:  May 16, 2016 
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