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Upcoming Changes in Product Liability:
Hogan \what You Need to Know About the New Directive
Lovells 7= #ERLEm: HigdER—K

On 10 October 2024, the Council of the
European Union has adopted a Directive to
update the EU’s civil liability law. The
current laws on product liability will be
replaced by new provisions stipulated in a
revised Directive on liability for defective
products. The new rules aim at facilitating
the enforcement of damages for consumers.
They extend the scope of products subject to
product liability and concern a variety of
economic operators.

Ina nutshell, the most relevant changes
imply:

— Extension of the scope of products subject
to product liability explicitly to digital products,
including software and AI (“digitalization” of the
product concept).

— Extension of the concept of damage, in
particular by providing for compensation for the
loss and corruption of data, medically
recognized impairments of mental health.

— Concretization of the concept of defect by
providing for an initial clarification with regard
to the question of whose safety expectations are
relevant, taking into account new aspects for the
determination of the defectiveness of a product,
linking product liability with.the-applicable
European and-national safety regulations, and,
in addition, extending a manufacturer’s liability
to the time after the product has been placed on
the market.

— Extensive facilitation of evidence by
including provisions aiming at easing the burden
of proof on consumers (obligation to disclose
evidence and presumption of product defect and
/ or causality).

— Extension of the liability subjects by
expanding liability to the manufacturer’s
authorized representative, the so-called
fulfilment service provider and by extending the
term of the “manufacturer”.

— Removal of thresholds by.imiting the
exclusion of liability. fer.manufacturers.

— Extension of the limitation period to 25
years in case of latency of personal injurys:
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Consider tightened rules according to
the EU’s new Directive on liability for
defective products

Germany and the EU will see the current laws
on product liability replaced by new provisions
stipulated in a revised Directive on liability for
defective products (the “Directive” or “PLD”).
This note captures considerations for
companies from non-EU countries who are
placing products on the market. The new rules
are expected to apply by the end of 2026.

The new rules concern a variety of economic
operators, including manufacturers, their
authorized representatives in the EU,
component manufacturers, raw material
suppliers, importers, distributors, fulfilment
service providers, and online platforms. The
new provisions also apply to re-manufacturers
and other businesses in case they substantially
modify products.

» We recommend reviewing which of your
entities could be exposed to liability under
these extended rules.

The new Directive extends the focus to products
of the digital age (including software and AI),
circular economy business models and global
supply chains. Moreover, it aims at facilitating
the enforcement of compensation for damages
suffered due to defective products by
introducing procedural changes aiming to ease
the consumers’ burden of proof, disclosure of
evidence and rebuttable presumptions of fact.
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Going forward, European product liability no B Rk, BRIMEE S EAE EH T # = 3
longer only applies to movable things and e Ay, A EIE T B A ] S g
electricity, but also explicitly to digital AR, AFENTHERERS. E
construction files and software, including Al =
systems. o)
o
> We recommend reviewing whether > PATE WIS A F] = A G b R S AR 3
additional products in your portfolio could At Y RT BE DRI R 0 0 v T W o A XU PR )
be exposed to liability under these extended AT A 2
rules. ™
=
Extension of the concept of damage WMEESHT B
The new Directive also introduces provisions RSN T R EM SR, BT

extending the concept of damage providing for i1 5E g8 N\ AR [0 -

 compensation for the loss and corruption of ~ « X E AR CELFEIKE A R
data, including the costs of their recovery PRI s £
and restoration;

+ medically recognized impairments of mental — « XF[ZE25% A A] O R A FEA 5 AT 4325

health;
+ compensation for damage to property if the o XIFEERNFILNHIEHIM = CREAE L
property is used for both, private and LA HENE) REIREE.

professional purposes, even if the
professional purpose predominates.

Amended concept of defect LABTT I BRIEBES
Moreover, the new Directive specifies the WAk, Hrde A W LA T7 TH BHA 1 7 b R B )
concept of product defect in several aspects: WE&

According to both, the current and the future RIEIAT DL A Rk td, R —r= AR
laws, a product is to be considered defective, if HE AT AHAEE 1224, W) SR N S fE e
it does not provide the safety that a person is o IXFRHAEE TR “AA” M.

entitled to expect. The expectations are those of

the “general public”.
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Moreover, the determination of a product
defect shall consider the following:

+ the effects of other products on the affected
product and the ability of a product to learn
or acquire new features after it has been
taken into use;

+ applicable European and national safety
regulations and any recall or intervention by
an authority;

+ if the product is still under the
manufacturer’s control after it has been
placed on the market — the manufacturer
can then also be held liable, and
manufacturers retaining control over the
product will be subject to product
monitoring obligations.

Disclosure of evidence

Aiming at putting consumers on equal footing
with manufacturers, the new Directive includes
provisions supposed to ease the burden of
proof on consumers.

Obligation to disclose evidence

* The court can order a company to disclose
information about the product and/or high-
risk Al systems (subject to appropriate
safeguards to protect sensitive information,
such as trade secrets).

+ Ifthe defendant (e.g. a company) fails to
comply with a court order, the product
defect and/or non-compliance with the
relevant duty of care shall be rebuttably
presumed.
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> We recommend reviewing or implementing > A TE 1 H 2 B S 1 24 (K AR R A S &
standard operating procedures appropriate Frrs DARDO £ B OR B A s 55 mailk X

to deal with potential retention and MAEE /L A7 A5 BAN HARAE S DR 1 ) L 925

disclosure obligations, trade ARF AL S5 1] R

secrets/proprietary information and other
appropriate confidentiality topics, legal
privilege, etc.

Presumption of product defect and causality 77 i B R R S o 2 | 4 e

+ A product defect can be presumed if the o MEZFEIUEHE S MIER T EELR S
injured party proves that the particular () BRI Bl oK % [ 22 i, BE 2
product violates binding European or = b ) B B B A, U AT DAHE R i AT
national safety regulations, or that the TEBRFE

damage was caused by an obvious
malfunction of the product.

+ Causality can be presumed if the alleged o WUERFEFRAHE R T8 5 5 A bk
damage is of the kind typically associated M = P28y, I w] DL e A7 AE
with the product defect in question. RRAR.

+ A product defect and causality can be « WERZFITHTHEARME AR B R,
presumed if it is extremely difficult for the W HMEIE B 72 S BREE IR B 2, AT LA
injured party to prove defectiveness and HEEAAAE P BB AR SRR R
causation due to the technical and scientific
complexity.

> We recommend considering this increased > FRATTEE LI S BT 7= 2 4 A N s )
focus on product safety compliance and UL R A P P R R R F s A
expectations towards the manufacturer to A Ay ket i B A/ B IR SR 5 2 HEE e A PUE |4 7
present scientific and technical facts as a .

defense against presumptions of defect
and/or causation.

Extension of the limitation period s 350 1A PR B ZE

In order to better protect consumers and, at the &y | S iF R yE 2 &, [RIRS 5->R 50 5m 1 &
same time, seek more certainty, the updated 1, TG TS 24 8 iR N\ B A5 ZE R VA IS
PLD introduces an extended limitation period RMAEK o5 (JFEFBN104E)

of 25 years (instead of 10 years) in case of

latency of personal injury.
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Limitations of the exclusions of liability

Contrary to the PLD of 1985, the revised PLD
does no longer contain any provisions limiting
the total liability caused by identical items with
the same defect, nor the possibility to exclude
the manufacturer’s development risk defense.

Moreover, a manufacturer’s liability also
depends on the manufacturer’s control over the
product. According to the revised PLD,
manufacturers cannot exonerate themselves
from liability if

+ the product defect was recognizable while
the manufacturer still had control over the
product, and/or

+ the defect of a product already placed on the
market could have been remedied by a
software update or upgrades and this was
under the manufacturer’s control.

After approval by the European Council, the
individual member states will have 24 months
to implement the Directive into national law.

» We recommend reviewing the potential
increase of overall exposure under the new
rules and risk mitigation options.

Please contact our team in case you are
interested in an in-depth analysis.
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Calvin Ding Adrian Emch

Partner, Shanghai Partner, Beijing

TR L%
calvin.ding@hoganlovells.com adrian.emch@hoganlovells.com
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Mark Lin
Partner, Hong Kong
ML

mark.lin@hoganlovells.com

Suyu Yuan

Partner, Hogan Lovells Fidelity

suyu.yuan@hoganlovellsftz.com

Dr. Stefan Mayr, LL.M.,
Counsel, Munich

A, e, 5E)E R
stefan.mayr@hoganlovells.com

Dr. Matthias M. Schweiger
Partner, Munich
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matthias.schweiger@hoganlovells.com

Roy Zou
Partner, Beijing
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Susanne Kiippers
Managing Projects Associate, Munich
FHIMBEM - REE

susanne.kueppers@hoganlovells.com
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