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I once had a law school professor who 
joked that we change the bankruptcy 
laws to give business to bankruptcy 

attorneys. So I joke often that the laws 
concerning retirement plans changes to 
give ERISA attorneys like me something 
to do. The SECURE Act which changes 
many retirement plan provisions were just 
signed into law with many changes effec-
tive in 2020. This article is about what 
you need to know about the SECURE 
Act and its affect on your retirement plan.

Open Multiple Employer Plans
The most talked-about change concern-

ing the SECURE Act is the 
“return” of Open Multiple 
Employer Plans (MEPs). 
In 2012, the Department of 
Labor (DOL) opined that 
multiple employer plans 
where there was no com-
monality between adopt-
ing employers would not 
be considered a single plan 
for Form 5500 and plan 
audit purposes. Since that 
time, the DOL has not of-
fered any regulation that 
would allow for the return 
of these Open MEPs to be 
treated as a single plan. The 
SECURE changes that by 
providing for Open MEPs 
through something called a Pooled Em-
ployer Plan (PEP). A PEP has to be spon-
sored by a Pooled Plan Provider (PPP), 
which is likely to be a financial services 
company, third-party administrator, insur-
ance company, recordkeeper, or similar 
entity. The PPP must serve as the ERISA 
section 3(16) plan administrator, as well 
as the named fiduciary for the plan. The 
PPP will have to file their status with the 
DOL. The PEP provisions are delayed a 
year and will be effective for plan years be-
ginning after December 31, 2020. While I 
think this is a great development because 

it will help increase retirement plan cov-
erage, it might have no bearing on you if 
you currently sponsor a 401(k) plan and 
have no interest in pooling your plan assets 
with other unaffiliated employers because 
you don’t want to give up control or your 
plan is large enough where being part of a 
PEP won’t have any cost savings for you.
 
The big change is with 401(k) eligibility

I think the biggest change through the 
SECURE Act will be the treatment of 
long-time, part-time employees under 
your 401(k) plan. Under current law, your 
401(k) plan can exclude part-time employ-

ees from participation if these employees 
don’t complete 1,000 hours of service in a 
year. The SECURE Act will require you to 
extend participation to any part-time em-
ployee who has worked at least 500 hours 
in each of the immediately preceding three 
consecutive 12 month periods (for salary 
deferral purposes only). That means you 
won’t have to provide matching or other 
employer contributions to these part-time 
employees. These changes are effective 
for plan years beginning after December 
31, 2020, but you won’t have to consider 
hours of service before 2021 as part of this 

eligibility calculations. That means that the 
change will take a couple of years before 
these part-time employees can be consid-
ered eligible. Before that time, your 401(k) 
plan will have to be amended to incorpo-
rate these new eligibility rules and you 
will need to update your payroll and/or 
human resources information systems to 
identify and track this new class of part-
time employees for eligibility purposes.

RMD Age Increased
Thanks to medical breakthroughs, peo-

ple live longer. The average life expec-
tancy in the United States is now almost 

79 years. So to deal with 
that increase, the age for 
required minimum distri-
butions (RMDs) will be 
increased as well under 
the SECURE Act. Cur-
rently, a participant in your 
retirement plan is required 
to begin receiving certain 
minimum distributions 
by April 1 of the calendar 
year following the year 
in which the participant 
attains age 70½ or termi-
nates employment, which-
ever comes later. The 
SECURE Act increases 
the required minimum 
distributions (RMD) age 

to 72. This change applies to both de-
fined benefit plans and defined contribu-
tion plans and is effective for participants 
who turn 70½ after December 31, 2019.

Changes to Post Death RMDs, the 
Stretch is Gone

Your plan currently allows a beneficiary 
to “stretch” distributions from the plan over 
the beneficiary’s remaining life expectancy. 
The SECURE Act places caps of 10 years 
(for designated beneficiaries) and 5 years 
(for non-designated beneficiaries) on the 
time permitted to exhaust their plan assets. 
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The 10-year rule will not apply 
to an “eligible designated ben-
eficiary,” which includes a ben-
eficiary who, as of the date of the 
participant’s death, is a surviving 
spouse, a minor child, a disabled 
person, a chronically ill person, 
or any person not more than 10 
years younger than the employee. 
Such eligible designated ben-
eficiaries may spread RMDs over 
the beneficiary’s expected life-
time, except that for minor chil-
dren, the 10-year rule begins to 
apply on the date that the minor 
child reaches the age of majority. 

Huge changes for safe harbor 
non-elective plans

Safe harbor plans which have been effect 
since 1999 can allow you to avoid adverse 
401(k) discrimination testing results by 
providing a minimum, fully vested contri-
bution to your participants. Under current 
law, safe harbor 401(k) plans that provide 
the 3% nonelective contribution to partici-
pants must provide annual safe harbor no-
tices to covered participants. The SECURE 
Act will eliminate that notice requirement. 
It will also permit a 401(k) plan to elect 
into the 3% nonelective safe harbor at any 
time up until 30 days before the close of 
the plan year. Previously, you had to make 
that choice before the beginning of the 
next plan year. Also, the SECURE Act will 
permit a 401(k) plan to elect into the non-
elective safe harbor even after the 30th day 
before the close of the plan year as long as 
(1) the amendment to adopt the nonelective 
safe harbor is made by the end of the fol-
lowing plan year, and (2) the nonelective 
contribution is at least 4%. This change 
is effective for plan years after 2019. If 
you’re considering to adopt a 401(k) safe 
harbor provision in 2020 and beyond, 
you have greater flexibility and you can 
now wait until later in 2020 or even into 
2021 to make that decision. Just keep in 
mind that these changes have no affect if 
you maintain a matching safe harbor plan.

Increased QACA Safe Harbor Rate Cap
Under existing law, 401(k) plan auto-

matic contribution arrangements that sat-
isfy the qualified automatic contribution 
arrangement (QACA) safe harbor to avoid 
401(k) nondiscrimination testing must 
cap default automatic contribution rates 
at 10%. The SECURE Act would retain 
this 10% cap for a participant’s first year 

of participation but allows you to raise the 
rate to 15% for subsequent years if you 
offer the QACA. This change is effec-
tive for plan years beginning after 2019.

Push for annuities in defined contribu-
tion plans

Speaking of people living longer, there 
has been a renewed push to allow for more 
use of annuities within defined contribution 
plans, such as your 401(k) plan. The SE-
CURE Act will require plan benefit state-
ments to include an estimate of the monthly 
income a participant could receive in retire-
ment if a qualified joint and survivor annu-
ity or a single-life annuity were purchased. 
These estimates must be provided at least 
annually and regardless of whether any an-
nuity distribution option is offered under 
the plan. Also, the SECURE Act provides 
for a new safe harbor that allows defined 
contribution plan fiduciaries to rely on in 
selecting lifetime income investment pro-
viders to make available as an investment 
option or a component of an investment 
option under the plan. That means that if 
you satisfy these requirements and qualify 
for the safe harbor, you would be shielded 
from liability from participant losses in the 
event of the annuity provider’s inability 
to pay the full benefits when they are due.

Penalties for failing to File Form 5500 
Increased

The SECURE Act raises the late filing 
penalties for Form 5500. The late filing 
penalty for failing to file a Form 5500 is in-
creased to $250 per day, capped at $150,000 
(increased from $25 and $15,000, respec-
tively). The increased penalties are effec-
tive for returns and filings due or required 
to be provided after December 31, 2019. To 
avoid these increased penalties when you 

failed to file, you can still apply 
with the DOL’s Delinquent Filer 
Voluntary Compliance Program. 

Change in In-Service Distribu-
tion Age for Defined Benefit Plans

If you sponsor a pension plan, 
such as a defined benefit pension 
plan, money purchase pension 
plan, and hybrid plan, you’re not 
allowed to permit distributions be-
fore the earlier of retirement (i.e., 
termination of service) or normal 
retirement age or an in-service dis-
tribution at age 62. The SECURE 
Act reduces the earliest age an 
employee can receive in-service 
retirement benefits from a pension 

plan from age 62 to age 59½ (which is the 
earliest age you can allow for in-service dis-
tributions of salary deferrals from a 401(k) 
plan). The change is effective for plan 
years beginning after December 31, 2019.

Child Birth or Adoption Distributions 
up to $5,000

The SECURE Act will allow your plan to 
permit penalty free distributions to partici-
pants of up to $5,000 for expenses related to 
the birth or adoption of a child. The adopted 
child must be either under age 18 or physi-
cally or mentally incapable of self support, 
and the distribution must be made during the 
one year following the birth or legal adop-
tion of the child. Also, these special distri-
butions can later be repaid to a qualified 
retirement plan. This change is effective for 
distributions after 2019, it is up to you to of-
fer this special distribution under your Plan.


