
 
 

 

 

Federal Tax Service providing information to taxpayers for the purpose of manifesting the 
taxpayer’s diligence 

On 17.10.2012 the Federal Tax Service of Russian Federation (hereinafter the «FTS») responding to the 
taxpayers’ query issued a Letter №АС-4-2/17710 (hereinafter the “Letter”) with clarifications concerning the 
issues of providing information to taxpayers for the purpose of manifesting the taxpayer’s diligence. 

The notion «taxpayer’s diligence» came into practice after the Decision of Plenary Assembly of The Supreme 
Arbitrazh Court of the Russian Federation of 12.10.2006 № 53, although no definition of the said notion is 
given neither in the specified Decision, nor in the Tax Code of Russian Federation (hereinafter the «Code»). 
According to the existing practice, taxpayer’s diligence is understood to be a manner of taxpayer’s actions 
meaning that the taxpayer uses all legal ways to obtain information about his contractor in order to avoid 
concluding a contract with a violator. The construction of taxpayer’s diligence is widely used by FTS when it 
claims unreasonable tax offset appeared in course of taxpayer’s commercial activity or when certain 
expenses are included into outlay when the income tax is calculated. 

The FTS possess all the necessary information which can be obtained by taxpayer in order to demonstrate 
the taxpayer’s diligence when checking his contractor. Furthermore, the FTS suggests that in the course of 
taxpayer’s diligence demonstration, all such information should be retrieved directly from the tax authorities. 
In the same time, the Code stipulates a list of information which can be provided to taxpayers for free upon 
request in order to fulfill their tax obligations. On the other hand, pursuant to the Code, tax authorities are 
explicitly prohibited from disclosure of certain information constituting a “tax secret”. 

For taxpayer’s assessment of contractual risks, the FTS recommends to investigate certain criteria of 
potentially fraudulent conduct of their contractors, namely: 

• absence of documentary confirmation of authority of company’s director (his representative) , copies 
of documents certifying his identity; 

• absence of information about contractor’s factual place of business, manufacturing and (or) trade 
premises; 

• absence of information about contractor’s state registration in Official State Register of Legal Entities 
(hereinafter – the «Companies Register»); 

• absence of obvious evidence indicating contractor’s capability to fulfill his contractual obligations, as 
well as presence of reasonable doubts in contractor’s capability to fulfill his contractual obligations 
with respect to a period of time, required for delivery or production of the goods, performance of 
works and (or) services. 

The fact that the above - stated list is not exhaustive signifies that «taxpayer’s diligence» is estimated by tax 
authorities in each case individually. 

Situation when a taxpayer carries out his commercial activity on the basis of entering into contracts with 
subcontractors or intermediaries without reasonable economic or other causes is also a criteria of potentially 
fraudulent conduct. 
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The Letter points out, that the Companies Register extract alone does not suffice for making conclusion as to 
whether the taxpayer’s contractor carries out actual commercial activity, because such extract certifies only 
the fact of state registration of the company. 

Pursuant to the Letter, any non-fulfillment of tax obligations committed by taxpayer’s contractor does not 
necessarily mean that taxpayer has received unreasonable tax benefit. Thus certain additional grounds of 
violation are to be proved in this case, for example affilation or mutual dependence of taxpayer and his 
contractor (when taxpayer’s awareness of his contractor’s violation is presumed). The fact of gaining 
unreasonable tax benefit can be also detected if tax authorities prove that taxpayer and his affilated or 
mutually dependent entities made transactions with unscrupulous contractors in order obtain tax benefit. 

FTS notices that information about submission of tax declarations by taxpayer’s contractor does not certify 
his trustworthiness because its reliability and actual performance of commercial activity can be established 
only upon results of the field tax inspection. 

In should be stressed that FTS letters issued in response to taxpayers’ queries should be regarded as 
recommendations only; they contain clarifications on certain issues and do not have a status of legally 
binding document. However, such letters incorporate FTS’ statements on relevant issues, and allow to 
observe the logic guiding the tax authorities in making decisions on similar situations. Thus, with help of 
such letters, it appears possible to shed light on the most likely way of FTS’ actions in the given 
circumstances. 

 


