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Title 

Two landmark charitable-trust cases dueling at the intersection of the charitable and the political 

Text 

The determination of whether a particular trust purpose is politically charitable, and thus 

exempt from the durational requirements of the rule against perpetuities (RAP), or uncharitably 

political, and thus subject to the RAP, cannot but be subjective, local, relative, and situational. At 

the intersection of the charitable and the political are two landmark cases: Jackson v. Phillips, 96 

Mass. 539 (1867), in which the Massachusetts Supreme Judicial Court held a trust to benefit 

fugitive slaves and create a “public sentiment” that will bring an end to slavery politically 

charitable but a trust to secure passage of laws granting women the right to vote uncharitably 

political. In 1966, the Court of Appeals of Maryland held a trust to “help further the passage of 

and enactment into law of the Equal Rights Amendment to the Constitution of the United States” 

politically charitable, “great as...[was its]...respect for the Massachusetts court.” See Register of 

Wills for Baltimore City v. Cook, 241 Md. 264, 216 A.2d, 542 (1966). What purposes are 

charitable and thus exempt from the RAP’s application are considered in §9.4.1 of Loring and 

Rounds: A Trustee’s Handbook, which section is reproduced in its entirety in the Appendix 

below. 

Appendix 

§9.4.1 Charitable Purposes [from Loring and Rounds: A Trustee’s Handbook 

(2019), with revisions] 

In the leading case of Jackson v. Phillips, 96 Mass. (12 Allen) 539 (1867), a trust 

to create a public sentiment that will put an end to negro slavery was upheld along 

with a trust for the benefit of fugitive slaves that may escape from the slave-holding 

states. That very case, however, held invalid another intended trust to promote 

women’s suffrage because the purpose was to change the laws.66 

In England until 1934, and in some early cases in the United States, trusts for 

masses were held not to be charitable ….Now, by a considerable weight of 

authority in this country, trusts for masses are charitable as benefiting living 

members of the church and possibly, according to the Roman Catholic church 

doctrine, the world as a whole.67 

It is all about the charitable exemption from the rule against perpetuities. Equity looks to the 

purposes of a trust, not to the subjective motive or motives of the settlor in creating it.72 A charitable trust 

has traditionally enjoyed a critical exemption that has nothing to do with tax avoidance, namely, an 

exemption from the durational requirements of the rule against perpetuities:73 Absent statutory authority, a 

                                                           
66Restatement (Third) of Trusts §28 cmt. l. 
67Restatement (Third) of Trusts §28 cmt. h. 
725 Scott & Ascher §37.1 (The Definition of a Charitable Trust); 6 Scott & Ascher §38.1. 
73See generally 6 Scott & Ascher §38.8. “So also, a charitable institution may be exempt from 

liability in tort, whereas a noncharitable institution has no such exemption.” 6 Scott & Ascher §38.9. See 

also §8.15.38 of this handbook (the charitable immunity doctrine applicable to trusts). 
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trust involving contingent interests may continue in perpetuity for a charitable purpose, but not for a purpose 

that is noncharitable.74 Even to this day, for a particular trust purpose to be construed as charitable, it needs 

to conform to the spirit of the preamble to England’s now-repealed Statute of Charitable Uses  (Statute of 

Elizabeth), unless some other statute currently in force and effect dictates otherwise. 

Preamble to the Statute of Charitable Uses (Stat. Eliz. I, c.4 (1601)). As noted, judges have 

traditionally looked to the purposes enumerated in the preamble of England’s  Statute of Charitable Uses 

for examples of purposes qualifying for the charitable exemption from the time limitations of the rule 

against perpetuities.80 Justice Horace Gray, see Jackson v. Phillips (Mass. 1867), was no exception.1 (So 

have state legislatures on this side of the Atlantic for that matter.2) These purposes include relief for the 

poor, maintenance of nonprofit hospitals and schools, and repair of bridges and roads.81 For the precise 

wording of the preamble, see §8.15.4 of this handbook. As is the case with the  Uniform Prudent 

Management of Institutional Funds Act (UPMIFA) (U.S.),82 a model statute whose provisions would apply 

to charitable corporations as well as charitable trusts,83 the list of charitable uses set forth in the Restatement 

(Third) of Trusts (U.S.) differs from that of the Statute of Charitable Uses   in style, language, and detail, 

but not in substance. Here is the list: 

 The relief of poverty;84 

 The advancement of knowledge or education;85 

                                                           
74See generally 4A Scott on Trusts §§368, 374.6; J. A. Bryant, Jr., J.D., LL.M., Annot., Application of 

Cy Pres Doctrine to Trust for Promulgation of Particular Political or Philosophical Doctrines, 67 

A.L.R.3d 417 (1975). See, e.g., Marsh v. Frost Nat’l Bank, 129 S.W.3d 174 (Tex. 2004) (ruling that an 

accumulation trust to provide a million-dollar trust fund for every American 18 years or older upon the 

expiration of 346 years was a noncharitable trust that violated the rule against perpetuities). See generally 

§8.2.1 of this handbook (the Rule against Perpetuities). 
80See generally 4A Scott on Trusts §368.1. 
1 14 Allen 539, 96 Mass. 539 (1867) (“It has been strenuously contended for the heirs at law that 

neither of the purposes declared by the testator is charitable within the intent and purview of St. of 43 

Eliz. C. 4, which all admit to be the principal test and evidence of what are in law charitable uses.”). 
2 Maryland is a good example. See generally Register of Wills for Baltimore City v. Cook, 241 Md. 

264, 272, 216 A.2d 542, 545 (1966) 
814A Scott on Trusts §368.1; Bogert §§321, 362. See UTC §405(a) (providing that a charitable trust 

may be created for the relief of poverty, the advancement of education or religion, the promotion of 

health, governmental or municipal purposes, or other purposes the achievement of which is beneficial to 

the community). 
82Unif. Prudent Management Inst. Funds Act §2(1). 
83Unif. Prudent Management Inst. Funds Act §2 cmt. 
84Restatement (Third) of Trusts §28 cmt. g; 6 Scott & Ascher §38.2. “A trust for the relief of the poor 

is charitable although it is not limited to those who are destitute.” 6 Scott & Ascher §38.2.3. “It is 

sufficient that those who are to benefit from the trust are in needy circumstances, even if they have a 

certain amount of property.” 6 Scott & Ascher §38.2.3. 
85Restatement (Third) of Trusts §28 cmt. h; 6 Scott & Ascher §38.3. A trust “to educate a particular 

person or a narrow class of persons is ordinarily not charitable” 6 Scott & Ascher §38.3.6. “A trust for 

educational purposes need not be limited to the training of the mind, but may include the training of the 

body.” 6 Scott & Ascher §38.3.2. On the other hand, “trusts that serve merely to promote a sport, as such, 

have generally been held not to be charitable.” 6 Scott & Ascher §38.2.3. A trust to support a public 

educational institution or a nonproprietary private educational institution, even one that charges tuition, 

would qualify as charitable. 6 Scott & Ascher §38.3.5. The support of an educational institution 

conducted for private profit, however, would not qualify as a charitable purpose. 6 Scott & Ascher 

§38.2.3. 
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 The advancement of religion;86 

 The promotion of health;87 

 Governmental or municipal purposes;88 and 

 Other purposes that are beneficial to the community.89 

The UTC (see §405) and the Model Protection of Charitable Assets Act (2011) (see §2(2)) each 

employs the definition of charitable purposes that the Restatement (Third) of Trusts employs (see §28). 

Generalizing from the preamble’s list, or the Restatement’s, or UPMIFA’s, for that matter, however, is 

easier said than done. By way of example, a trust “to encourage agriculture” is neither per se charitable nor 

per se noncharitable.90 A trust to keep the settlor’s children off the welfare rolls is a private trust, although 

its purpose is the relief of poverty.91 “In other words, in the case of a private trust, the trust property is 

devoted to the use of designated beneficiaries.”92 On the other hand, “[a] trust may well be charitable 

notwithstanding the fact that the donor’s motive was to glorify himself or herself or to spite his or her 

relatives.”93 In England, a perpetual trust for the purpose of supporting and/or educating the settlor’s needy 

descendants is generally enforceable.94 In the United States, this is not the case, except in those jurisdictions 

that have done away with the rule against perpetuities for certain types of trust.95 It goes without saying that 

                                                           
86Restatement (Third) of Trusts §28 cmt. i; 6 Scott & Ascher §38.4. Although the statute of charitable 

uses made only a passing reference to religion, specifically in the context of the repair of churches, and 

although the statute’s author, Sir Francis Moore, had intentionally omitted religious purposes from the 

statute’s preamble, nonetheless by 1639 courts in England had begun enforcing perpetual trusts for the 

advancement of religion. 6 Scott & Ascher §38.4. “In England today and in the United States a trust for 

the promotion of religion is a valid trust even if the religion has few adherents or seems foolish to most 

people.” 6 Scott & Ascher §38.4.4. On the other hand, “[w]hen a trust is for the religious benefit of only 

one or a few persons, it is not charitable.” 6 Scott & Ascher §38.4.6. 
87Restatement (Third) of Trusts §28 cmt. j. “A nonprofit hospital is charitable, even if it requires all of 

its patients to pay and provides no free or reduced-cost services for those who cannot pay.” 6 Scott & 

Ascher §38.5. “An institution for the promotion of health is not charitable if it is privately owned and run 

for a profit.” 6 Scott & Ascher §38.5.1. A charitable institution for the promotion of health must apply 

any profits to charitable purposes. 6 Scott & Ascher §38.5.1. “The fact that an institution pays salaries to 

those rendering services to it does not prevent it from being charitable, but if the payment of salaries is 

merely a device for passing its profits along to its owners, the institution is not charitable.” 6 Scott & 

Ascher §38.5.1. 
88Restatement (Third) of Trusts §28 cmt. k; 6 Scott & Ascher §38.6. 
89Restatement (Third) of Trusts §28 cmt. l; 6 Scott & Ascher §38.7. See also 6 Scott & Ascher 

§§38.7.1 (Promotion of Temperance), 38.7.2 (Relief of Animals), 38.7.3 (Trusts for Persons of Limited 

Opportunities), 38.7.4 (Humanitarian Purposes), 38.7.5 (Patriotic Purposes), 38.7.6 (Unpopular Causes), 

38.7.7 (Improving Government), 38.7.8 (Political Objects), 38.7.9 (Changes in Existing Law), 38.7.10 

(Monuments and Tombs), 38.7.11 (Community Purposes), 38.7.12 (Promotion of Sports), 38.7.13 

(Housing and Services for the Elderly and Handicapped). 
90See Attorney Gen. v. Weymouth Agric. & Indus. Soc’y, 400 Mass. 475, 509 N.E.2d 1193 (1987). 
914A Scott on Trusts §369.5; see, e.g., Hardage v. Hardage, 211 Ga. 80, 84 S.E.2d 54 (1954). See also 

6 Scott & Ascher §38.2.5. 
925 Scott & Ascher §37.1. 
936 Scott & Ascher §38.1. 
946 Scott & Ascher §38.9.3. 
95See generally 6 Scott & Ascher §38.9.3 (Trusts for Relatives); §8.2.1.9 of this handbook (abolition 

of the rule against perpetuities). “On the other hand, in the United States as well as in England, a trust for 

the relief of poverty or the promotion of knowledge or education is ordinarily charitable, though the terms 
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charitable trusts whose particular purposes are illegal or otherwise violate public policy are unenforceable.96 

A trust for the saying of masses for the soul of a particular deceased individual has a private flavor to 

it but is now generally held to be charitable.97 A trust for the maintenance of a building is charitable “if the 

building is of such historic or other public interest that its preservation benefits the community.”98 A trust 

for the perpetual maintenance of the grave or tomb of someone who is not a public figure,99 however, would 

be noncharitable and thus fail, absent authorizing legislation.100 In most states such trusts are now exempt 

by statute from the rule against perpetuities.101 “A trust for the benefit of poor members, or the widows and 

orphan children of members, of a particular club or fraternal organization is also charitable, although a gift 

to the organization itself would not be.”102 For a purpose to qualify as charitable, it “must go beyond merely 

providing financial enrichment to the individual members of … [a]… community, … [it]… must promote 

the social interest of the community as a whole.”103 The community to be benefited, however, need not be 

of the state in which the trust is created.104 

A trust for the dissemination of literature to bring about legislatively, or bring an end legislatively, to 

rent control risks being construed as a political trust, although, as far as the settlor may be concerned, its 

purpose is the relief of poverty and the advancement of education.105 Having said that, “[i]n the United 

States … [,as opposed to England,]… the notion that a trust for a purpose otherwise charitable is not 

charitable if accomplishment of its purposes involves a change in existing laws has been pretty thoroughly 

rejected.”106 At the end of this section we explore in greater detail the intersection of the charitable and the 

political. A trust to support a hostel for the homeless, of course, would fall well within the letter and spirit 

of the Statute of Charitable Uses;107 so would a trust “for the purpose of providing training in the duties and 

responsibilities of citizenship,”108 or for the dissemination of general beliefs and doctrines, unless they are 

                                                           
of the trust provide that in selecting beneficiaries the trustees are to give preference to the relatives or 

descendants of the settlor or one or more other designated persons.” 6 Scott & Ascher §38.9.3. 
966 Scott & Ascher §38.11 (Illegal Purposes); cf. §9.24 of this handbook (public policy 

considerations). 
972 Scott & Ascher §12.11.4. “In 1919, the House of Lords held that a bequest for the saying of 

masses was not illegal … Finally, in 1934, it was held that such a bequest was charitable.” 6 Scott & 

Ascher §38.4.4. See also 6 Scott & Ascher §38.4.5 (Masses). 
982 Scott & Ascher §12.11.5. 
99See generally §9.4.2 of this handbook. 
100See generally 6 Scott & Ascher §39.7.5; In re Latimer, 78 A.3d 875 (Del. Ch. 2013). See, e.g., 

Lucker v. Bayside Cemetery, 114 A.D.3d 162, 979 N.Y.S.2d 8 (App. Div. 2013) (in New York by statute, 

a trust for the perpetual care of a gravesite is deemed to be a charitable trust, the State Attorney General 

thus being the only one with the requisite standing to seek its judicial enforcement, absent special facts). 
101See generally §5.1 of this handbook (whether a deceased person can be a trust beneficiary); §9.9.5 

of this handbook (the honorary trust). 
1026 Scott & Ascher §38.2.5. 
103See, e.g., Marsh v. Frost Nat’l Bank, 129 S.W.3d 174 (Tex. 2004) (ruling that an accumulation trust 

to provide a million-dollar trust fund for every American 18 years or older upon the expiration of 346 

years was a noncharitable trust that violated the rule against perpetuities). 
1046 Scott & Ascher §38.7.14. 
105See Charles E. Rounds, Jr., Social Investing, IOLTA, and the Law of Trusts, 22 Loy. U. Chi. L.J. 

163, 179 (1990). But see Jackson v. Phillips, 96 Mass. (14 Allen) 539 (1867). See also Russell G. 

Donaldson, J.D., Annot., Validity, as for a charitable purpose, or [sic] trust for publication or 

distribution of particular books or writings, 34 A.L.R.4th 419 (1984). 
1066 Scott & Ascher §38.7.9. 
107See Charles E. Rounds, Jr., Social Investing, IOLTA, and the Law of Trusts, 22 Loy. U. Chi. L.J. 

163, 179 n.75 and accompanying text (1990); 4A Scott on Trusts §369.3. 
1086 Scott & Ascher §38.3.3. 
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so irrational or absurd as to be of no benefit to the community.109 When it comes to the intersection of 

charity and politics, trustees would benefit from criteria that are a bit less subjective.110 

 

A trust for private profit or to maintain an institution for private profit is noncharitable.68 The question 

is not whether profits are generated but how those profits are deployed.69 Thus, a school may charge tuition, 

or a hospital fees, provided all payments inure to the benefit of the institution’s charitable purposes.70 The 

taking of reasonable compensation by trustees, managers, officers, and employees generally does not 

render an otherwise charitable undertaking noncharitable.71 

 

The charitable tax exemption/deduction. Above all, the trustee should not confuse I.R.C. Section 

501(c) criteria for tax exemption118 with the criteria that have evolved over the years in a particular state 

for the charitable exemption from the time limitations of the rule against perpetuities.119 Also, the tax status 

of a trust has no bearing on whether it is a charity such that its trustee must file periodic reports with the 

state attorney general’s division of public charities.120 A trust may be exempt from income tax but not be a 

charitable trust recognized as such in equity.121 Conversely, a trust may be nonexempt for income tax 

purposes but still be a charitable trust recognized as such in equity.122 A bequest in trust for a particular 

charitable purpose may be ineligible for the federal estate-tax charitable deduction but still exempt from 

the durational requirements of the rule against perpetuities.3 

Benevolent purposes versus charitable purposes.. It has been the law that a benevolent trust would 

fail as being unenforceable, and, depending upon its term, as violating the rule against perpetuities.130 A 

                                                           
1096 Scott & Ascher §38.3.4. 
110Cf. 6 Scott & Ascher §38.1 (“So too what one community regards as beneficial may in another 

community be regarded as useless or illegal.”). 
68See generally 6 Scott & Ascher §38.10; Attorney Gen. v. Weymouth Agric. & Indus. Soc’y, 400 

Mass. 475, 509 N.E.2d 1193 (1987). 
696 Scott & Ascher §38.10. 
706 Scott & Ascher §38.10. 
716 Scott & Ascher §38.10. 
118See generally Bogert §362. 
119See generally 5 Scott & Ascher §37.1.4 (Collateral Consequences of Charitable Dispositions); 

Restatement (Third) of Trusts §28, General Comment (citing to §9.4.1 of the 1997 edition of this 

handbook in Reporter’s Notes on §28); 6 Scott & Ascher §38.7.9. 
120See Attorney Gen. v. Weymouth Agric. & Indus. Soc’y, 400 Mass. 475, 509 N.E.2d 1193 (1987). 
121See generally  5 Scott & Ascher §37.1.4. 
122See generally 5 Scott & Ascher §37.1.4., e.g., Crisp Area YMCA v. Nationsbank, N.A., 272 Ga. 

182, 526 S.E.2d 63 (2000) (upholding a bequest to a YMCA that had lost its tax-exempt status due to 

inactivity). 
3 See generally  Register of Wills for Baltimore City v. Cook, 241 Md. 264, 278, 216 A.2d 542, 549 

(1966) (“The Maryland law contains no provision similar to that in the federal income and estate tax 

statutes, which specifically provide that the deduction is to be allowed only if no substantial part of the 

activities of the donee or legatee is carryng on propaganda or otherwise attempting to influence 

legislation.”); see, e.g., Crisp Area YMCA v. Nationsbank, N.A., 272 Ga. 182, 526 S.E.2d 63 (2000) 

(upholding a charitable bequest to a YMCA that had lost its tax-exempt status due to inactivity, the court 

noting that whether the inactivity disqualifies the particular YMCA as a charity under the federal tax code 

is “irrelevant” as the testator did not make his bequest dependent upon the organization so qualifying). 
130Shenandoah Valley Nat’l Bank v. Taylor, 192 Va. 135, 139, 63 S.E.2d 786, 789 (1951). 
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benevolent trust is a trust whose general purposes are not limited to the charitable,131 e.g., to such objects 

of benevolence and liberality as the Bishop of Durham and his successors in their own discretion shall most 

approve of.132 Our sample language of benevolence is too broad to qualify the trust as a charitable trust 

subject to an enforcement action by the attorney general,133 nor is there a designated individual with 

standing to seek its enforcement.134 And an intention that the Bishop should take the title outright and free 

of trust is lacking. Accordingly, the trust fails and returns to the settlor or his estate upon a resulting trust.135 

Had the phrase “and his successors” been absent from our sample language, there probably would not have 

been a perpetuities violation as the Bishop would have been a life in being.136 

In 1951, on this side of the Atlantic, a trust that would have required the trustee on the last calendar 

year before Easter to distribute in equal shares, outright and free of trust, the accumulated income to all 

children in the first, second and third grades of the John Kerr School of the City of Winchester, Virginia, 

regardless of need, was held benevolent in purpose, not charitable, and thus violative of the rule against 

perpetuities.4 “Payment to the children of their cash bequests…would bring them pleasure and happiness 

and no doubt cause them to remember or think of their benefactor with gratitude and thanksgiving…That 

was, we think, Charles B. Henry’s intent…Laudable, generous and praiseworthy though it may be, it is not 

for the relief of the poor or needy, nor does it otherwise so benefit or advance the social interest of the 

community as to justify it continuance in perpetuity as a charitable trust.”5 

A trust established to benefit the children of African Americans imprisoned for “crimes of a political 

nature,” on the other hand, was held enforceable.6 “The…[settlor]…selected a class of beneficiaries 

constituting an indefinite part of the community and provided adequate standards to guide his trustees in 

administering the trust.”7  

 

When a settlor intends that a trust’s purposes be both demonstrably charitable and benevolent, then we 

have a trust that conforms to the spirit of the preamble to the Statute of Charitable Uses.137 The problem 

comes when the trust’s purposes may be either charitable or benevolent, the latter purpose having a broader 

                                                           
131See generally 2 Scott & Ascher §12.10 (discussing the similarities between a benevolent trust and a 

power of appointment); 6 Scott & Ascher §38.1.2 (“The better view is that … [the adjective 

‘benevolent’]… was not intended to go beyond ‘charitable,’ although when a settler uses the word, it has 

sometimes been held in both England and the United States not to be limited to charity, and to cause the 

intended trust to fail.”). 
132Sample language was taken from an English case, Morice v. Bishop of Durham, [1804] 9 Ves. 399, 

10 Ves. 521 (Eng. 1805), but with the addition of the phrase “and his successors.” See generally John 

Chipman Gray, The Rule Against Perpetuities §895 (4th ed. 1942). 
133See generally §9.4.2 of this handbook (standing to enforce charitable trusts); John Chipman Gray, 

The Rule Against Perpetuities §895.1 (4th ed. 1942) (“In the majority of these and similar cases, the trust 

is said to be invalid because indefinite, uncertain, or incapable of being executed by the court.”). 
134John Chipman Gray, The Rule Against Perpetuities §894 (4th ed. 1942) (no trust without a 

beneficiary). 
135See generally §4.1.1.1 of this handbook (the noncharitable trust; resulting trust defined). 
136See generally §8.2.1.2 of this handbook (validating life or worst-case life in being). 
4 See Shenandoah Valley Nat. Bank v. Taylor, 63 S.E.2d 786 (Va. 1951). 
5 Shenandoah Valley Nat. Bank v. Taylor, 63 S.E.2d 786 (Va. 1951). 
6 See Estate of Robbins, 57 Cal.2d 718 (1962). 
7 Estate of Robbins, 57 Cal.2d 718 (1962). 
1376 Scott & Ascher §39.4.1. 
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connotation than the former.138 Coming up with an example of a purpose that is benevolent but not 

charitable, however, is easier said than done: 

 

Considerable ingenuity has been expended in imagining purposes that are 

benevolent but not charitable. It was once suggested that a trust to provide music 

on the village green was for a benevolent but not charitable purpose, but it is now 

clear that such a purpose is charitable. It was once suggested that a trust to provide 

oysters for the Benchers of the Inns of Court was benevolent but not charitable, 

although Lord Wright said that he would not be disposed to regard such a fund as 

either benevolent or charitable. In England, it has been held that neither a trust to 

provide a pennyworth of sweets for all boys and girls under the age of fourteen in 

a certain parish, nor a trust to apply the income to provide knickers for boys, not 

necessarily poor, between the ages of ten and fifteen in a particular district, was 

charitable. All these are perhaps illustrations of purposes that might be called 

“benevolent,” though not “charitable.”139 

In the future, benevolent or mixed trusts140 are likely to be given the benefit of the doubt if at all 

possible.141 “If the charitable and other purposes are distinctly divided either by time or into separate and 

independent shares, the period or share devoted to charity will be treated as a charitable trust just as if 

separate trust has been created for the different purposes.”142 Moreover, the noncharitable portion may well 

be upheld as a purpose adapted trust.143 The topic of purpose trusts is covered in §9.27 of this handbook. 

Adapted trusts are covered in §9.29 of this handbook. If the equitable charitable and noncharitable interests 

are blended, the benevolent trust will still be subject to the rule against perpetuities.144  

Synonyms for charity. “At the present time it would seem that the intent of a donor who leaves property 

to be distributed for ‘benevolent’ or ‘philanthropic’ purposes is in most cases charitable…Common usage 

has made these words synonyms for charity.”8   Thus there is now a presumption that a trust for a 

“benevolent” purpose is intended to be a charitable trust, not a true benevolent trust.  

 

Two landmark cases dueling at the intersection of the charitable and the political. “It is necessary 

… to distinguish between objects that are merely political and those that have a broader social 

significance.”75 Unfortunately, distinguishing political trusts from private and charitable trusts is not as easy 

                                                           
1386 Scott & Ascher §39.4.1. Although some courts have founds the words “charitable” and 

“benevolent” to be synonymous. 6 Scott & Ascher §39.4.1. “Indeed there are now in many states statutes 

relating to charitable trusts, a number of which use the word ‘benevolent.’” 6 Scott & Ascher §39.4.1. 
1396 Scott & Ascher §39.4.1. 
140See generally §9.4.5 of this handbook (tax-oriented trusts that mix charitable and noncharitable 

interests (split-interest trusts)). 
141See, e.g., Hight v. United States, 256 F.2d 795 (2d Cir. 1958) (applying the principle of ejusdem 

generis, the court held that a trust for the benefit of “charitable, benevolent, religious or education 

institutions” was a charitable trust). See generally 6 Scott & Ascher §38.1.2 (The Law Relating to 

Charitable Purposes in America); 6 Scott & Ascher §39.4.1 (Indefinite Purposes Not Limited to Charity). 
142Restatement (Third) of Trusts §28, General Comment e. See generally 6 Scott & Ascher §39.4.1. 
143See generally 2 Scott & Ascher §12.10. 
144Restatement (Third) of Trusts §28, General Comment e. 
8 Wilson v. Flowers, 58 N.J. 250, 277 A.2d 199 (1971). 
756 Scott & Ascher §38.7.8. 
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as it sounds.76 In a breathtaking tour de force of judicial scholarship that takes the reader from the age of 

Justinian to the American Civil War, Justice Horace Gray took up that challenge in the 1867 Massachusetts 

case of Jackson v. Phillips, which in part involved a testamentary trust to promote women’s rights.77 The 

court held that the trust had a political and not a charitable purpose.78 The same will, however, provided for 

a testamentary trust the purpose of which was to secure the abolition of slavery. That trust the court held 

charitable, even though its accomplishment would necessitate a fundamental change in the law.  

Today, a trust to promote, say, passage of the Equal Rights Amendment would likely be deemed 

charitable by a court of equity, at least on this side of the Atlantic, thanks in part to the influence of the 

1966 case of Register of Wills for Baltimore City v. Cook, in which the court, great as was its “respect” for 

the “Massachusetts court,” declined to follow the “Massachusetts doctrine” as enunciated in Jackson v. 

Phillips.9 Moreover, funding legal lobbying activity to encourage its enactment would likely not jeopardize 

the trusts charitable status, at least when it comes to the exemption from the durational requirements of the 

rule against perpetuities.10 Exemption from taxation is a whole other matter.11 Still, there are limits. It is 

settled law that a trust to support a political party is noncharitable.115 “Education in the science of 

government primarily in the interests of the general public is one thing, but the education of a group 

principally for the direct and immediate benefit of a political party is quite another matter.”116 The 

Restatement (Third) of Trusts memorializes what is essentially a fait accompli, namely that there is no 

longer a bright line between the charitable purpose and the political purpose, assuming there really ever 

was one:  “The mere fact … that the purpose of a trust is to advocate and bring about a particular change 

of law does not prevent the purpose from being charitable. This is so whether the change is pursued 

indirectly through the education and persuasion of the electorate, so as to bring about a public sentiment 

favorable to the change, or through more direct but lawful influences, such as by proper lobbying and other 

persuasion brought to bear upon legislators.”125 

Still, the determination of whether a particular trust purpose is politically charitable or uncharitably 

political cannot but be subjective, local, relative, and situational.126 In England, in 1851, a bequest “towards 

the political restoration of the Jews to Jerusalem and to their own land” was voided as “tending to create a 

political revolution in a friendly country.”127 About that time, across the Atlantic in Mississippi, a 

                                                           
76See generally 6 Scott & Ascher §38.1; Charles E. Rounds, Jr., Social Investing, IOLTA, and the Law 

of Trusts, 22 Loy. U. Chi. L.J. 163, 178–181 (1990). 
7796 Mass. (14 Allen) 539, 555 (1867) (“But it is the duty of the judicial department to expound and 

administer the laws as they exist. And trusts whose expressed purpose is to bring about changes in the 

laws or the political institutions of the country are not charitable in such a sense as to be entitled to 

peculiar favor, protection and perpetuation from the ministers of those laws which they are designed to 

modify or subvert.”) . 
78See generally 6 Scott & Ascher §38.7.9; Workmen’s Circle Educ. Ctr. of Springfield v. Bd. of 

Assessor, 314 Mass. 616, 51 N.E.2d 313 (1943) (the court citing Jackson v. Phillips as authority for the 

proposition that “[a]n activity that only indirectly deals with social and economic considerations and does 

not transcend … [political]… party lines can hardly be considered a public charity”). 
9 Register of Wills for Baltimore City v. Cook, 241 Md. 264,  216 A.2d 542 (1966) 
10 Register of Wills for Baltimore City v. Cook, 241 Md. 264,  216 A.2d 542 (1966) 
11 See generally Register of Wills for Baltimore City v. Cook, 241 Md. 264,  216 A.2d 542  (1966) 
115Restatement (Second) of Trusts §374 cmt. k; 6 Scott & Ascher §38.7.8. See generally Note, 

Charitable Trusts for Political Purposes, 37 Va. L. Rev. 988 (1951). 
116Workmen’s Circle Educ. Ctr. of Springfield v. Bd. of Assessors, 314 Mass. 616, 51 N.E.2d 313 

(1943). 
125Restatement (Third) of Trusts §28, Comment on Clause f. 
126See generally 6 Scott & Ascher §38.1. 
127Jackson v. Phillips, 96 Mass. 539, 555 (1867) (referring to Habershon v. Vardon, 4 De [1851] Gex. 

& Sm. 467 (Eng. Ch.)). 
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testamentary trust for paying the expenses of transporting the settlor’s slaves to Africa and maintaining 

them there was being enforced.128  

 

                                                           
128Wade v. Am. Colonization Soc’y, 15 Miss. 663, 7 Sm. & Marsh. 663 (1846). 


