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Chapter 28

Private Enforcement of EU 
Competition Law: Recent 
Developments

Wilmer Cutler Pickering Hale and Dorr LLP Cormac O’Daly Édouard Bruc

Frédéric Louis Anne Vallery

1.2 Introduction
The European Union (‘EU’) is witnessing a marked rise in 
private enforcement of competition law.  Cartel damages 
actions in the EU have seen an eightfold cumulative growth over 
the past decade.1  Directive 2014/104 (‘Damages Directive’) 
has obviously played a central role in this.2  Looking ahead, 
the recent national transpositions of Directive 2020/1828 
(‘Representative Actions Directive’), many of which have 
extended the Directive’s scope to include competition infringe-
ments, are expected to further accelerate this growth.3

What particularly stands out in the last 12 months is the 
diversity of claims and the significant sums potentially at 
stake.  For example, Booking.com is being sued by more than 
10,000 hotels because of its best parity clauses, with the claims 
potentially reaching into the billions.4  Similarly, FIFA faces a 
multibillion-euro class action for alleged financial loss caused 
to footballers by its transfer regulations.5  Google likewise could 
be liable for up to €900 million in a newly launched follow-on 
class action.6  All of these new antitrust proceedings have been 
filed before Dutch courts and are backed by third-party litiga-
tion funding, underscoring how profitable and less uncertain 
such investments appear to have become.7  As evidenced below, 
the Netherlands is to date the preferred forum for claimants, 
thanks to its well-established collective redress regime and 
limited statutory control over litigation fees.8

As regards litigation funding, after the European 
Parliament’s 2022 resolution urging the European Commission 
(‘Commission’) to propose a directive regulating third-party 
litigation funding, the Commission has recently published a 
700-page mapping study examining the practice across Member 
States, which appears to be largely unregulated.9  However, no 
formal legislative proposal has yet been tabled.

Turning to recent judicial developments, the European Court 
of Justice (‘ECJ’) and its Advocates General (‘AG’) have continued 
to exhibit a claimant-friendly stance.  That tendency is best 
illustrated by rulings on limitation periods, where EU judges 
routinely rely on the Damages Directive, even where it is not 
formally applicable.  Similarly, the ECJ has frequently invoked 
the principle of full effectiveness of EU law to rely on other parts 
of the Damages Directive, with the result that, in practice, it 
sometimes matters little to a case whether that Directive is even 
temporally applicable.10  

While few judgments were handed down between 2024 and 
2025, several influential AG opinions were issued and these 
are very often followed by the ECJ.11  Among others, these opin-
ions have dealt with the calculation of time limits (see section 
2 below) and the appropriate legal standard for pre-litigation 
disclosure (see section 3 below).  Jurisdictional issues have been 

in the spotlight, with important questions on the extent to which 
claimants could rely on the notion of undertaking to anchor their 
claims in a single forum (see section 4 below).  Importantly, for 
the first time, the Court and its AG have weighed the importance 
of national collective redress regimes under EU law, be this in 
terms of determining the competent court or ensuring the effec-
tiveness of competition law (see section 5 below).

2.2 Starting Point for Limitation Period 
in Follow-on Actions Based on National 
Decisions: AG Medina’s Opinion
On 23 July 2015, the Comisión Nacional de los Mercados y la 
Competencia (‘CNMC’), the Spanish competition authority, 
sanctioned 21 car manufacturers, including Nissan, along with 
two consultancy firms, for engaging in an anticompetitive infor-
mation exchange.12  Five days later, a press release was issued, 
and on 15 September 2015, the full decision was published on the 
CNMC’s website.  In 2021, after a series of appeals, the Spanish 
Supreme Court upheld the CNMC Decision.13  

In 2023, eight years after the publication of the CNMC 
Decision, a consumer filed a follow-on damages claim against 
Nissan Iberia SA.  While relying on the CNMC Decision, the 
claimant considered that the starting point (i.e. dies a quo) 
for calculating the limitation period should be the date of the 
Spanish Supreme Court’s judgment.  Nissan argued that the 
claim was time-barred under the one-year limitation period in 
the Spanish Civil Code,14 with the dies a quo accordingly being 
15 September 2015, the date on which the CNMC Decision was 
first made public.  In Nissan’s view, it was not necessary for 
the CNMC Decision to be final – as in upheld by the Spanish 
Supreme Court – for the time limit to begin to run.15 

On 3 April 2025, AG Medina delivered her non-binding Opinion 
in response to a preliminary reference from the Commercial 
Court of Zaragoza, further clarifying the case law on limitation 
periods, which has undergone significant refinement in recent 
years (see section 2 of last year’s chapter at https://www.
wilmerhale.com/en/insights/publications/20240930-private-
enforcement-of-eu-competition-law-recent-developments ). 

AG Medina first noted that the Damages Directive did not 
apply ratione temporis to this case.  Applying the ECJ’s test set 
forth in Heureka,16 she noted that, as per the referring court, 
the limitation period began in 2015 before Spain’s transposi-
tion of the Damages Directive, and that the infringement rele-
vant to the case ended in 2013, well before the 2016 transposi-
tion deadline.17  Accordingly, the referring court’s questions 
had to be assessed exclusively under Article 101 of the Treaty 
on the Functioning of the European Union (‘TFEU’), construed 
through the lens of the principle of effectiveness.18

http://Booking.com
https://www.wilmerhale.com/en/insights/publications/20240930-private-enforcement-of-eu-competition-law-recent-developments
https://www.wilmerhale.com/en/insights/publications/20240930-private-enforcement-of-eu-competition-law-recent-developments
https://www.wilmerhale.com/en/insights/publications/20240930-private-enforcement-of-eu-competition-law-recent-developments
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effective’ for claimants.35  She reasoned that any alternative 
would unfairly put the injured party in a significantly less 
favourable position than that of the infringer.36  Given the fore-
going, she opined that the ECJ should give precedence to a 
solution that would more likely allow the action to proceed.37  
On 4 September 2025, the ECJ followed the AG’s Opinion and 
held that the required knowledge only arises when the deci-
sion becomes final, provided that the judgment having that 
effect is freely accessible to the general public and the date of 
its publication is clearly indicated.38

3.2 Pre-Litigation Disclosure of Documents: 
Opinion in Melia Hotels
In Meliá Hotels International SA v. Associação Ius Omnibus, AG 
Szpunar built on the PACCAR judgment, which dealt with 
disclosure under the Damages Directive (see analysis at https://
www.mondaq.com/uk/cartels-monopolies/1377674/private-
enforcement-of-eu-competition-law-recent-developments ).39  
His Opinion focused on Article 5(1) of the Damages Directive, 
concerning the disclosure of evidence and whether that 
provision can be invoked before bringing an action on the 
merits.  In this case, the claimant, a Portuguese consumer 
protection association, filed a pre-collective action request to 
access internal documents held by Meliá Hotels International 
SA.  For the claimant, the aim of such pre-litigation disclosure 
was essentially to enable better framing of a prospective 
damages claim.40

AG Szpunar’s answer was clear-cut: Article 5(8) of the 
Damages Directive explicitly allows national rules to provide 
for wider disclosure of evidence, such as at the pre-litigation 
stage under Portuguese law.41  The next question was whether 
the conditions allowing such disclosure under Article 5(1) 
were also met.  This provision authorises disclosure orders 
only if claimants have substantiated the ‘plausibility’ of their 
claim for damages by presenting sufficient ‘reasonably avail-
able’ facts and evidence.42

According to the AG, this standard of proof does not require 
claimants to demonstrate that harm is more likely than not.43  
In the AG’s Opinion, such a balance of probabilities typi-
cally governs the merits.44  He also considered that proof of an 
infringement alone is insufficient, even in follow-on actions.45  
Instead, he stated that claimants must show that the hypoth-
esis that all three conditions governing liability – infringe-
ment, harm, and causation – are met is ‘reasonably acceptable’, 
given the facts and evidence reasonably available to them.46  In 
the AG’s Opinion, this more relaxed standard could be satis-
fied even with partial or incomplete information.47  AG Szpunar 
further stressed that such a standard applies uniformly, irre-
spective of whether the infringement is vertical or horizontal, 
by object or by effect, and regardless of whether the Commission 
decision was adopted through a settlement procedure.48

4.2 Jurisdictional Issues and the Notion of 
Undertaking
Following the landmark rulings in Skanska and Sumal, the 
incorporation of the notion of undertaking into private 
enforcement prompted novel claims seeking to invoke the 
concept at the jurisdictional stage.49  Last year, such efforts 
proved unsuccessful (see https://www.wilmerhale.com/en/
insights/publications/20240930-private-enforcement-of-eu-
competition-law-recent-developments ).  However, this year’s 
attempts, which focus on the parent-subsidiary relationship, 
were more successful.

The AG then turned to the central issue, namely whether, 
under EU law, the starting point of the limitation period is 
postponed until the decision of the national competition 
authority (‘NCA’) becomes ‘final’, or whether it begins upon 
publication of the NCA’s decision.19

In considering the question, she reiterated that the dies a 
quo only begins once (i) the infringement has ceased, and (ii) 
the claimant knew, or could reasonably have been expected 
to know, the information necessary for bringing an action for 
damages.20  In this case, given that the infringement ended in 
2013, only the second, more subjective condition concerning 
the claimant’s knowledge was relevant.  

Importantly, the AG recalled that the standard for assessing 
that knowledge threshold depends on whether the action is 
stand-alone or follow-on.  Stand-alone actions are harder to 
bring because they do not rely on prior public enforcement.21  
Unlike follow-on actions, they do not benefit from the legal 
presumptions attached to NCA/Commission infringement 
decisions.22  In AG Medina’s view, the ‘relationship’ between 
an infringement decision and the starting date of the limita-
tion period warrants a different interpretation for follow-on 
actions.23  This notably underpinned the ECJ’s Heureka ruling, 
which held that, once the infringement has ceased, the dies 
a quo for follow-on actions based on a Commission deci-
sion starts, in principle, from the date of publication of the 
summary of that decision in the Official Journal of the European 
Union.24  Transposed to this case, the action against Nissan 
would, as a result, have been out of time.    

However, AG Medina suggested a further refinement: distin-
guishing between follow-on actions based on Commission 
decisions, as in Heureka, and those based on NCA decisions.25  
She substantiated this further distinction by reference to 
several considerations:

	■ NCA decisions do not benefit from the presumption of 
legality of Commission decisions, which are binding on 
national courts, under Article 16(1) Regulation (EC) No. 
1/2003.26

	■ In Heureka, the ECJ’s Grand Chamber contrasted the 
binding nature of Commission decisions with NCA deci-
sions, which have probative value ‘only where those deci-
sions are final’ under Article 9 of the Damages Directive.27  

	■ The existence of an infringement, the harm, the causal 
link between them, and the identity of the infringer(s) 
may change following national judicial review.28  This lack 
of ‘complete and authoritative information’ often compels 
claimants to seek the suspension or interruption of the 
limitation period, which is costly and time-consuming.29  
Claimants also face the risk of adverse costs conse-
quences if unsuccessful or partially unsuccessful as a 
result of changes resulting from judicial review.30  In the 
AG’s view, this risked jeopardising the full effectiveness 
of Article 101 TFEU.31

	■ Specifically, under Spanish law, the publication of the 
CNMC Decision on the CNMC website does not affect 
its validity.32  Since this website is not an official govern-
ment gazette, she considered that it cannot be equated 
with publication of a Commission decision in the Official 
Journal of the European Union.33

As a consequence, AG Medina recommended postponing 
the starting date of the limitation period until NCA decisions 
become final.  This was chiefly based on the lack of binding 
effects against cartelists of non-final NCA decisions, in contra-
distinction to Commission decisions.34  For AG Medina, this 
temporary uncertainty is at odds with the idea that national 
remedies must be ‘accessible, prompt, and reasonably cost 

https://www.mondaq.com/uk/cartels-monopolies/1377674/private-enforcement-of-eu-competition-law-recent-developments
https://www.mondaq.com/uk/cartels-monopolies/1377674/private-enforcement-of-eu-competition-law-recent-developments
https://www.mondaq.com/uk/cartels-monopolies/1377674/private-enforcement-of-eu-competition-law-recent-developments
https://www.wilmerhale.com/en/insights/publications/20240930-private-enforcement-of-eu-competition-law-recent-developments
https://www.wilmerhale.com/en/insights/publications/20240930-private-enforcement-of-eu-competition-law-recent-developments
https://www.wilmerhale.com/en/insights/publications/20240930-private-enforcement-of-eu-competition-law-recent-developments
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not bode well for defendants.  Although the Akzo presump-
tion is, in theory, rebuttable, the prospect of overturning it is 
largely illusory.  

4.2	 Anchoring claims in international follow-on 
proceedings: AG Kokott’s Opinion

The ECJ has the chance to build on its reasoning in Athenian 
Brewery and Heineken as it addresses other Dutch preliminary 
references in Electricity & Water Authority of the Government 
of Bahrain and Smurfit, which raise analogous jurisdictional 
issues.64  AG Kokott issued her Opinion in these cases in April 
2025,65 which may be particularly persuasive given that the 
ECJ endorsed her analysis in Athenian Brewery and Heineken.  

In a single Opinion on the two preliminary references, 
AG Kokott examined two sets of follow-on proceedings 
concerning: (i) the Power Cables cartel;66 and (ii) the Cardboard 
Sheet cartel.67  Both involved companies registered across 
Europe.  For present purposes, what matters is that in both 
cases only one defendant was domiciled in Amsterdam.  
The remaining defendants, although domiciled elsewhere, 
belonged to the same corporate groups allegedly involved in 
the respective infringements.68 

This prompted the Amsterdam Court of Appeal to refer 
many procedural questions concerning the interpretation of 
Article 8(1) of the Brussels I bis Regulation to the ECJ, notably 
the close connection test, the foreseeability principle, the 
merits of the claim, or the legal significance of the roles played 
by the anchor defendant and the co-defendants in the cartel.69

AG Kokott first addressed the notion of undertaking under 
both top-down and bottom-up scenarios.  As regards the 
liability of the parent company for the subsidiary’s action – i.e. 
bottom-up – as discussed above, claimants can make use of 
the Akzo presumption, so that both may be treated as a single 
undertaking.70  In top-down cases, she noted that liability 
flows from the parent company to the subsidiary; claimants 
must also prove a ‘specific link ’ between the economic activity of 
that subsidiary and the subject matter of the parent company’s 
infringement.71  On that basis, AG Kokott opined that an inter-
mediate holding company, which merely manages and holds 
shares, can exhibit the required specific link with the competi-
tion infringement for which its parent company is held liable.72  
She stated that this was the case where a subsidiary of the 
intermediate holding company, on which the holding company 
itself exerts a decisive influence, pursues an economic activity 
linked to the infringement.73  In this regard, a direct sale of 
cartelised products by a subsidiary or sub-subsidiary to claim-
ants is not required.74  Instead, an economic link suffices: e.g. 
involvement in producing the cartelised products or the fact 
that the infringement concerned the same products as those 
that the subsidiary sold.75

Next, the AG reiterated the ECJ’s holding in Athenian Brewery 
and Heineken.  Article 8(1) of the Brussels I bis Regulation allows 
claims to be anchored against multiple undertakings alleged to 
have participated in the same infringement, even where their 
involvement occurred at different times or in different loca-
tions.76  She continued that this principle likewise applies where 
claims are brought against a parent company and its subsidiary 
forming a single economic unit,77 and the fact that the compa-
nies concerned are not designated in the NCA/Commission 
decision does not exclude the possibility of a ‘close connection’.78

Turning to whether the claim’s prospects of success ought to 
be assessed at the jurisdictional stage, AG Kokott observed that 
neither the admissibility nor the merits of the claim should 
be examined under Article 8(1); only the relevant connecting 
factors with the jurisdiction were pertinent.79  However, she 

4.1	 Anchor defendant and Akzo presumption 

In Athenian Brewery SA and Heineken NV (‘Athenian Brewery 
and Heineken’), the ECJ was asked to clarify the extent to 
which the presumption of decisive influence between a parent 
company and its subsidiary established in Akzo could be invoked 
at the jurisdictional stage to anchor a claim against a subsidiary, 
when the anchoring (parent company) defendant was not itself 
an addressee of the Commission’s infringement decision.50  

The case arose from follow-on proceedings brought in 
the Netherlands by a Greek brewery seeking damages from 
Heineken NV and its Greek subsidiary, Athenian Brewery SA, 
for the abuse of a dominant position committed by the subsid-
iary.51  The claim against Heineken NV was premised on the 
presumption that where a parent company holds all or nearly 
all of the capital in a subsidiary, in this case 98.8%, the two 
entities form part of the same undertaking for the purposes of 
competition law (‘Akzo presumption’) and thus the claim may 
be brought in the country of the parent company.52  

To establish jurisdiction, the claimant invoked Article 8(1) 
of Regulation No. 1215/2012 (‘Brussels I bis Regulation’),53 
which permits multiple defendants to be sued in the courts of 
one defendant’s domicile (the anchor defendant), provided the 
claims are closely connected and adjudicating them together 
avoids the risk of irreconcilable judgments.54  

Drawing on recent case law, notably Sumal,55 the ECJ reaf-
firmed that the autonomous concept of a ‘single economic unit’ or 
undertaking is relevant at the jurisdictional stage.  For compe-
tition law purposes, the parent and the subsidiary should 
be regarded as ‘run as one’.56  Thus, the ECJ concluded that 
since Article 8(1) of the Brussels I bis Regulation is applicable 
to co-cartelists based on a shared factual and legal matrix, it 
applies with greater force within a single economic unit.57  

The ECJ ruled that the fact that the joint and several liability 
of the two entities is not established in an NCA/Commission 
decision, does not preclude such a finding.58  This was particu-
larly true for NCA decisions, which are not binding across 
Member States (unlike Commission decisions), increasing the 
risk of irreconcilable judgments – precisely what Article 8(1) 
seeks to prevent.59 

For the ECJ, this was in keeping with the principles of 
legal certainty and foreseeability.60  Under competition law, 
it is the undertaking that is liable, not the corporate entities.  
Accordingly, a parent company or its subsidiary ‘may reason-
ably foresee’ that, in the event of a competition infringement 
committed by one of them, it may be sued before the courts of 
the Member State in which the other is domiciled.61  In those 
circumstances, the ECJ considered that national courts may 
rely on the Akzo presumption, i.e. the rebuttable presumption 
that a parent company holding all or almost all of the capital of 
a subsidiary exercises decisive influence over it and is thus part 
of the same undertaking, to apply Article 8(1) of the Brussels 
I bis Regulation.  Defendants still retain the theoretical right 
to rebut the Akzo presumption by presenting ‘firm’ evidence to 
the contrary.62

In retrospect, the ECJ’s answer was foreseeable, particularly 
in light of its reasoning in Skanska.63  Building on its decades-
long effort to grant competition law claims privileged status 
over practically all other civil claims in Europe, the ECJ is 
more than willing to use the undertaking concept to tear the 
last remaining shreds of the corporate veil to facilitate forum 
shopping and empower claimants to more readily bring claims 
in claimant-friendly jurisdictions with well-developed anti-
trust litigation regimes, such as the Netherlands.  This does 
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Apple before the District Court of Amsterdam, alleging abuse 
of dominance because of Apple’s allegedly excessive 30% 
commission on in-app purchases.  Apple maintained that the 
District Court of Amsterdam only had jurisdiction as regards 
users residing within its district.  For all other users residing 
elsewhere in the Netherlands, Apple contended that the 
Amsterdam court lacked international and territorial jurisdic-
tion under Article 7(2) of the Brussels I bis Regulation.94

Article 7(2) of that Regulation allows tort claims to be 
brought before the courts of the place where the harmful 
event occurred or the damage was suffered.95  The Amsterdam 
court questioned, via a preliminary reference, whether, in the 
context of an online platform accessible globally, the users’ 
domicile could serve as a relevant connecting factor, especially 
for collective actions initiated by representative entities.96

AG Campos Sánchez-Bordona noted that, for each customer, 
it would not be possible to determine where the event giving 
rise to the damage occurred, i.e. the precise place where the 
sale of apps through the countrywide App Store took place.97  
He thus proposed a ‘location fiction’: iOS users whose Apple ID 
indicates a Dutch domicile should be presumed to have made 
their purchases within the Netherlands.  

Even if this is accepted, however, no single connecting factor 
anchors the proceedings to a specific district court.98  To address 
this, the AG suggested that the relevant connecting factor 
should be the user’s place of residence or establishment in the 
Netherlands, disregarding his or her actual physical location in 
that country at the time of each sale.  For the AG, this made good 
sense as the App Store’s terms and conditions include a clause 
conferring jurisdiction on the courts of the user’s place of resi-
dence.99  For the same reasons, he argued that the place where 
the damage was suffered (locus damni) – rather than where the 
harmful event occurred (locus delicti commissi) – should also be 
tied to the user’s domicile within the affected market.100   

Crucially, the AG also addressed for the first time the impact 
of representative actions on jurisdiction, firmly rejecting the 
notion that the recently implemented Representative Actions 
Directive alters, without explicit language to this effect, the 
criteria for jurisdiction under Article 7(2) of the Brussels I bis 
Regulation.101  

Lastly, the AG recalled that national rules allowing consolida-
tion of multiple related cases before a single court, as permitted 
under Dutch law, do not violate EU law, provided such a concen-
tration best serves the sound administration of justice.102  The 
AG, however, rejected broader proposals to confer jurisdic-
tion based on the representative entity’s seat or to consider 
all courts within a Member State as territorially competent, 
stressing the need for predictability and proximity.103  

In sum, contrary to claimants’ expectations, the AG proposed 
that, in the context of nationwide claims, unless a single 
national court has exclusive jurisdiction, multiple claims may 
be filed before different domestic courts (which, under certain 
circumstances, could be consolidated thereafter).104  

5.2	 Limitations to the assignment of damages claims 
and principle of effectiveness

In ASG 2 Ausgleichsgesellschaft für die Sägeindustrie Nordrhein-
Westfalen GmbH (‘ASG 2’) v. Land Nordrhein-Westfalen, the ECJ, 
sitting as a Grand Chamber, had its first opportunity to clarify 
how national collective redress mechanisms should interact 
with EU competition law and the right to effective judicial 
protection.105   

The dispute originated from a stand-alone action brought 
against the German Land Nordrhein-Westfalen (‘Land’).106  

recalled that the general principle of abuse of rights still oper-
ates as a limiting principle.80  To guard against misuse of the 
anchor defendant mechanism, judges may therefore strike 
out claims where it is firmly evidenced that claimants have 
artificially satisfied or prolonged the satisfaction of Article 
8(1) conditions.81  For that to be the case, however, it is not 
enough that the claim against the anchor defendant could be 
unfounded.82  Rather, the claim must be manifestly unfounded 
or contrived or be devoid of any real interest to the claimant 
at the time of its initiation.83  This jurisdictional plausibility 
check (‘manifestly unfounded’) is interesting and could amount 
to an abbreviated merits review.

Applying this standard, AG Kokott first concentrated on the 
fact that some claimants were in the Gulf States and outside 
the EU, leading the referring court to assume that the damage 
suffered by them occurred there.  She reasoned that, under 
principles of private international law, it was not excluded 
that those claimants could assert damages under Article 101 
TFEU.84  She added that these claimants could potentially 
fulfil the conditions of infringement, damage, and causal 
link.85  The AG recalled that the ECJ had not ruled on whether 
damages claims could be brought if the damage occurred in a 
third country.86  Consequently, she found that the claim could 
not be considered manifestly unfounded in the context of the 
examination of jurisdiction.87  The AG also recalled that, in the 
context of Article 8(1), invoking the notion of undertaking – as 
in Athenian Brewery and Heineken – was not abusive.88 

AG Kokott dismissed the co-defendants’ unforeseeability 
arguments.  In her view, under Article 8(1), it is not neces-
sary for a co-defendant to have specifically foreseen being 
sued in the anchor defendant’s forum.89  Rather, abstract fore-
seeability was sufficient: that is, reasonably predictable for a 
well-informed defendant, given the economic and legal inter-
dependence and the common participation in a cartel.90  

Lastly, according to the AG, under Article 8(1) of the Brussels I 
bis Regulation, only a defendant domiciled in the judicial district 
of the court seised can be an anchor defendant, since that provi-
sion directly governs not only international but also territorial 
jurisdiction.91  This, in principle, does not preclude an internal 
reference to another court in the same Member State.92

Seen together, these procedural answers go a long way 
towards facilitating consolidation of claims in a claimant- 
friendly forum.  Should the ECJ follow the Opinion, require-
ments of a sufficient link in a bottom-up situation or fore-
seeability would be rendered a dead letter, as one would be 
hard pressed to find facts that would not meet the Opinion’s 
proposed relaxed standards.  By comparison, this stance is not 
fully aligned with that of the English courts, which still enter-
tain forum non conveniens arguments.93 

5.2 Collective Redress Under EU 
Competition Law
In its first substantive engagement with collective redress 
under EU competition law, the ECJ has clarified the frame-
work for claim assignment models in light of national proce-
dural autonomy and EU principles (see section 5.2 below), 
and, following AG Campos Sánchez-Bordona’s Opinion, is now 
expected to rule on the territorial reach of collective antitrust 
proceedings in the digital age (see section 5.1 below).

5.1	 Tort claims and jurisdiction: the Apple App Store 
Opinion

Two foundations (Stichting Right to Consumer Justice and 
Stichting App Stores Claims) filed damages claims against 
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The claimant, ASG 2, was not a direct victim of the alleged 
infringement but a provider of legal services acting under an 
assignment model.  It aggregated claims from 32 sawmills and 
pursued the action in its own name and at its own expense 
in exchange for a success fee.107  The Land challenged ASG 2’s 
standing, arguing that German law forbids such an assign-
ment model.108  The Dortmund Regional Court asked the ECJ 
whether EU law precludes a national interpretation that bars 
alleged cartel victims from bringing a group action in a stand-
alone context.109

After recalling that individuals have a right to full compen-
sation, as enshrined in Article 3(1) of Damages Directive,110 the 
ECJ noted that Article 2(4) thereof envisages the possibility 
that a damages action may be brought either directly or by a 
third person to whom the right of the alleged injured party to 
seek compensation has been assigned.111  

According to the ECJ, while this provision allows claim 
assignments, Member States retain discretion over whether to 
allow such mechanisms.112  The ECJ recalled that that freedom 
is curbed by the EU principles of equivalence and effectiveness.  
Specifically, to uphold effectiveness, national procedural rules 
must not render the exercise of the right to full compensation 
‘practically impossible or excessively difficult’.113  Although the 
referring court raised concerns that the complexity and proce-
dural costs of individual actions may discourage victims from 
suing,114 the ECJ observed that those factors alone are insuffi-
cient to render such actions practically impossible or exces-
sively difficult.115  The ECJ continued that the referring court 
could only reach such a conclusion if, upon a thorough assess-
ment of all legal and factual circumstances, the referring court 
identified specific elements of national law that effectively 
preclude such actions.116  

The ECJ noted the existence of other ‘conceivable alterna-
tives’ under German law, such as: (i) assignment of claims in 
the form of genuine factoring, i.e. not a mere fiduciary transfer 
but a full transfer of a third-party claim in return for imme-
diate payment to the assignor; and (ii) litis consortium, whereby 
multiple applicants jointly bring an action to facilitate shared 
evaluations and expert assessments of their respective 
losses.117  It thus underscored that the principle of effectiveness 
demands a thoughtful, case-specific analysis.  

The Grand Chamber has thus crafted an EU-based right 
to collective redress, although this will only be available 
when there is no other effective avenue for victims to obtain 
compensation.118
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