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Dentons DCM Quick Guides
Practical summaries of 2021 Hot Topics in 
Debt Capital Markets, condensed to be 
digested alongside your morning coffee…

TAP ISSUES AND FUNGIBILITY

What are they?
If an existing note issuer wishes to source further 
liquidity, one option for sourcing the additional debt  
is a tap issue. A tap issue is a follow-on note issue,  
on exactly the same terms as the initial note issue  
(the original issue) save for the issue price.

The terms of the original issue must permit the 
issuance of additional (or further) notes. Most note 
issues do permit the issuance of further notes as an 
enlarged issuance size should provide more liquidity 
in the notes, which should benefit both the original 
issue and the tap issue investors, provided that the 
tap issue becomes fungible with the original issue  
at some point.

A tap issue may be conducted in relation to an 
original issue under a programme or a standalone 
original issue, provided the relevant programme 
terms and conditions (as applicable to the original 
issue) or standalone terms and conditions, permit the 
issuance of additional notes to be consolidated and 
form a single series with the original issue.

Why conduct a tap issue?
Tap issues are often a document-efficient means 
to access additional funding – there is no need for 
negotiation of the terms of the issue, as these are 
already agreed. In addition, where execution costs 
and timing requirements, as well as the need for 
liquidity in a new issue, might prevent a relatively 
small pocket of additional demand from being 
accessed by a new public note issue, a tap issue  
can be used to target a smaller amount of demand 
and can achieve liquidity by becoming fungible  
with the original issue.

Tap issues are often used to accommodate small to 
medium private placements that follow a public note 
issue. For the private placement investor, they get the 
benefit of an investment that will become fungible 
with a public syndicated note issue with the liquidity 
benefits that entails. For the issuer, they are able to 
efficiently tap the capital markets to receive additional 
debt funding on exactly the same terms as their 
original issue and, once fungibility occurs, they are 
only managing one debt security instead of both the 
original issue and the tap issue. For frequent issuers, 
tap issues also provide efficiencies, as bearing exactly 
the same terms as the original issue means that the 
issuer has fewer payment dates (and other continuing 
obligations) to manage going forwards.
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Pricing of a tap issue is also easier and more 
transparent, as there is a direct market price for 
the original issue (generally without need to offer 
investors any new issue premium, i.e., a spread over 
the issuer’s comparable existing bonds), and can  
be used to take advantage of short market windows, 
as speed to execution of a tap, particularly under 
an up to date medium term note programme, can 
be an advantage. As tap issues use the terms and 
conditions applicable to the original issue, together 
with current disclosure, an issuer with a current base 
prospectus (and therefore current disclosure ready 
for an issuance), can issue a tap particularly efficiently 
from a documentation perspective.

Fungibility
Fungibility is the ability of a good or asset to be 
interchanged with other individual goods or assets  
of the same type.

The underlying intention of a tap issue is that it will 
eventually become fungible with the original issue.

Once the tap issue and the original issue become 
fungible, they are indistinguishable and a holder will 
not be able to ascertain whether they hold notes 
that were issued as part of the original issue or the 
tap issue. Accordingly, before fungibility is achieved, 
all the ongoing features of the tap issue must be 
identical to the original issue.

As mentioned above, given that the tap issue is 
issued on exactly the same terms as the original note 
issue save for the issue price, and the issue price is 
clearly a point in time feature, rather than an ongoing 
feature of the notes, why can fungibility not be 
achieved immediately post-issuance of the tap?

A number of issues need to be considered to 
determine when a tap issue can achieve fungibility:

Accrued interest

Except for zero-coupon notes, interest will have 
been accruing on the original issue from the interest 
commencement date (which is generally the issue 
date). When a tap issue is priced, there are two 
options for how the pricing of the tap takes into 
account the accrued interest on the original issue.

A dirty tap is where the price paid by tap issue 
investors includes accrued interest from the start 
of the most recent interest period of the original 

issue up to the date of the tap issue. Therefore, from 
an interest point of view, a dirty tap is immediately 
economically equivalent to (although, for the other 
reasons listed in this note, often not immediately 
fungible with) the original issue. The tap issue has  
the same interest periods as the original issue, and  
so the investors in the tap issue and the original 
issue will receive identical coupon payments per 
calculation amount from the issuer when the interest 
payment relating to the current interest period is due.

A clean tap is where the price paid by tap issue 
investors excludes any accrued interest prior to  
the issue date of the tap. From an interest point  
of view, the tap issue and the original issue are  
not economically equivalent (and therefore cannot 
be eligible to become fungible until they become 
economically equivalent), as on the next interest 
payment (relating to the current interest period when 
the tap was issued), investors in the tap issue and 
investors in the original issue will receive different 
coupon payments per calculation amount. It is only 
from the commencement of the next interest period 
after the tap was issued that the tap issue and the 
original issue will become economically equivalent 
from an interest point of view and subject to the  
other issues impacting fungibility as listed in this  
note, may become fungible.



Unless the current interest period will be ending  
in a short period of time, the market preference  
is generally for pricing on a dirty tap basis.  
Given the advantages of fungibility, tap issues are 
usually structured to be fungible as soon as possible, 
and avoid lengthy periods during which the tap issue  
and the original issue must trade as separate 
securities in the secondary markets.

Distribution compliance periods

Among other exemptions and exclusions, pursuant 
to the US Securities Act of 1933 (as amended), note 
issues may be sold without the need to register with 
the US Securities and Exchange Commission either 
(a) outside the US in reliance upon Regulation S  
(Reg S); or (b) inside the US to qualified institutional 
buyers (QIBs) in reliance upon Rule 144A. Non-US 
issuers therefore ordinarily issue on either a Reg S 
only basis, or a Rule 144A/Reg S basis.

As Reg S is an offshore (non-US) offering, depending 
on the likelihood of there being any substantial US 
market interest (SUSMI) in the securities, one of the 
requirements of Reg S is that various distribution 
compliance periods must be observed in respect  
of a note issue by a non-US corporate issuer.  
During a distribution compliance period, distributors 
may not offer or sell the securities to, or for the 
account or benefit of, a US person. If there is  
no SUSMI, the offering could proceed on a  
Reg S (Category 1) basis and there is no distribution 
compliance period. If there is possible SUSMI,  
the offering could proceed on a Reg S (Category 2) 
basis and a 40-day distribution compliance period 
would apply. If there is potentially significant SUSMI, 
the offering could proceed on a Reg S (Category 3) 
basis and both a 40-day compliance period  
and additional certifications as to non-US  
beneficial ownership would apply.

Most non-US corporate issuers conduct their 
issuance on a Reg S (Category 2) basis, and 
accordingly the notes of most non-US corporate 
issuers are subject to a 40-day Reg S distribution 
compliance period.

Where a distribution compliance period applies,  
a tap issue issued pursuant to Reg S will not 
immediately be fungible with an original issue,  
if the original issue has already passed the 40th day 
after issuance. However, if a dirty tap issue closes 
within the distribution compliance period of the 
original issue, with no other obstacles to fungibility,  

it is possible to achieve immediate fungibility  
by pushing out the distribution compliance period  
of the original issue for a further 40 days from the 
closing of the tap issue. See A worked fungibility 
example for Reg S (Category 2) corporate  
notes below.

Where the tap issue involves a concurrent US 
placement, in a customary “Blackfriars” structure  
with separate restricted (or Rule 144A) and 
unrestricted (or Reg S) global notes, the Rule 144A 
notes of the tap issue will be immediately fungible 
with the Rule 144A notes of the original issue, 
regardless of the distribution compliance period  
that applies to the Reg S notes of the tap issue.

Bearer or registered form

Notes may be issued in bearer or registered form. 
While both bearer and registered form notes 
issued under Reg S are subject to the distribution 
compliance periods discussed above, only bearer 
form notes are subject to the additional restrictions 
imposed by US tax laws known as the TEFRA rules,  
in order to avoid the adverse US tax consequences  
of bearer note issuance. Non-US issuers of bearer 
form notes issue only to non-US persons (i.e. Reg S 
only) using the TEFRA D safe harbour.

In summary, TEFRA D requires that no US persons, 
or persons resident in the US, may buy a TEFRA D 
security in the first 40 calendar days after issue. 
On the 40th day, the clearing systems request 
a confirmation of non-US beneficial ownership 
from the holders of the notes. Only upon the 
certification of non-US beneficial ownership will 
the holders’ interest in the temporary bearer global 
note be exchanged for an interest in the permanent 
bearer global note. In theory, there is also a TEFRA 
C exception, but this is not a safe harbour and, 
accordingly, is not usually employed by non-US 
issuers in practice.

As can be seen from the TEFRA D requirements 
regarding certification of non-US beneficial 
ownership, a tap issue in bearer form cannot be 
immediately fungible with an original issue in bearer 
form if the original issue has already passed the  
40th day after issuance and converted to  
permanent global bearer form.
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Tap issued at discount to par

As tap issues require all the same terms as the 
original issue save for issue price, it is possible that 
tap issues can be issued at a discount to the original 
issue. As the pricing of a tap issue follows the market 
price of the original issue, in the current market 
environment, when corporate note prices in many 
industries are depressed due to the impact of the 
coronavirus pandemic, issuers may need to offer  
tap issues at a discount to par.

Issuance of a tap issue with a more than de minimis 
original issue discount (OID) may result in adverse tax 
consequences for US holders, unless it is a qualified 
re-opening (see below). As US holders, through 
secondary market trading, can obtain positions in 
Reg S only offerings, OID is an issue that needs to  
be considered for taps of both Rule 144A/Reg S  
and Reg S only offerings.

If the tap issue has more than de minimis OID,  
unless it is a qualified re-opening, the tap issue  
will not be fungible with the original issue, as US 
holders of tap issue notes with more than de minimis  
OID will be subject to different US tax treatment 
compared to holders of the original issue. Due to  
this difference, the tap issue will never be able  
to achieve fungibility with the original issue,  
unless it is a qualified re-opening.

Therefore, the key question is: what is de minimis 
OID? If the tap issue has an OID that is considered  
de minimis, the discount is not an impediment  
to fungibility.

De minimis OID is generally an amount less than  
or equal to:

0.25% x stated redemption price at maturity  
x number of complete years from tap issue  
date to maturity.

For example, if the original issue was a five-year  
note with a 100% redemption price at maturity,  
which is tapped after less than two years have 
passed, the tap issue could have a maximum OID  
of 0.25% x 100% x 3 years = 0.75%. That is, the tap 
issue cannot be priced at less than 99.25% of par  
in order to have a de minimis OID.

If a tap issue would have more than a de minimis OID, 
in order for it to be fungible it would need to meet the 
other requirements for a qualified re-opening under 
US tax law.

In summary, a qualified re-opening is a tap issue 
that either: (i) has no more than de minimis OID,  
or (ii) is issued:

a. within six months of the date of the original  
issue and where the yield on the original issue 
(based on the fair market value of the original  
issue as of the earlier of the pricing/announcement 
date of the tap issue) is no more than 110% of the 
yield of the original issue as of the issue date of  
the original issue; or

b. more than six months after the date of the original 
issue and the yield on the tap issue (based on the 
fair market value of the tap issue as of the earlier  
of the pricing/announcement date of the tap 
issue) is no more than 100% of the yield on  
the original issue as of the issue date of  
the original issue.

Impact on ISINs  
and security codes
From the point of fungibility, a tap issue and the 
original issue are considered the same instrument 
and, therefore, from that point in time, they bear  
the same ISIN and security codes and  
are indistinguishable to holders.

However, up to that point in time, the tap issue 
and the original issue are not considered the same 
instrument and, therefore, the tap issue will usually  
be required to bear a temporary ISIN and security 
codes, such that holdings in the tap issue and the 
original issue can be distinguished in the electronic 
records of the clearing systems.

A worked fungibility  
example for Reg S (Category 2) 
corporate notes
As the majority of publicly syndicated corporate 
notes listed on European and UK markets are issued 
on a Reg S (Category 2) basis (or, if issued on a 
Rule 144A/Reg S basis, have a Reg S (Category 2) 
element), we set out below a summary table 
comparing the situation for bearer and registered 
form notes that are tapped (a) within the initial  
40-day Reg S (Category 2) distribution compliance 
period, and (b) outside the initial 40-day distribution 
compliance period of the original issue.
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Timing of 
tap issue

Issue is in global registered 
note form

Issue is in global bearer 
note form

Tap issue closes 
within the  
40-day 
distribution 
compliance 
period of the 
original issue

The original issue will be in global registered 
note form and is restricted for Reg S 
purposes (preventing re-sale into the US) 
due to the distribution compliance period.

If the distributors agree commercially, 
the tap issue may extend the distribution 
compliance period for the original issue 
until 40 days after the closing of the  
tap issue.

No temporary ISIN required.

Immediate fungibility upon issue  
of the tap issue.

However, if the distributors do not agree to 
extend the distribution compliance period 
of the original issue, then the issue will be 
treated as a tap issue outside the original 
issue distribution compliance period (see 
immediately below).

The original issue will still be in temporary 
global bearer note form.

The tap issue will also be issued under the 
temporary global bearer note form and the 
lock-up period prohibiting sales into the US  
will be extended for 40 days post-closing of 
the tap issue for all notes (both the original 
issue and tap issue).

No temporary ISIN required.

Immediate fungibility upon issuance  
of the tap issue.

Certification of non-US beneficial 
ownership will be required at the time of 
exchange from temporary to permanent 
global bearer form note.

Tap issue closes 
outside the  
40-day 
distribution 
compliance 
period of the 
original issue

The original issue will be in global registered 
note form and unrestricted (for Reg S 
purposes) as the distribution compliance 
period has already been observed on the 
original issue.

The tap issue will be restricted (for Reg 
S purposes) as it will have a separate 
distribution compliance period of 40 days.

The tap issue will have a separate and 
temporary ISIN for the duration of the 
distribution compliance period, following 
which it should merge automatically into  
the original issue’s ISIN.

No requirement for a certification of non-
US holding at the point of fungibility should 
be required (given Reg S (Category 2) status  
and registered form).

The original issue will be in permanent 
global bearer note form (having previously 
been exchanged from a temporary global 
bearer note after 40 days of the original 
issue closing date).

The tap issue will therefore require a 
temporary ISIN and will be issued in 
temporary global bearer note form.

Fungibility will be delayed until the 
temporary global bearer form note is 
exchanged for the permanent global bearer 
form note and the permanent ISIN (i.e. the 
ISIN borne by the original issue) will apply 
from that time.

Certification of non-US beneficial 
ownership will be required at the time of 
exchange from temporary to permanent 
global bearer form note.

For the purposes of the table below, it is assumed 
that there are no interest payments due within the 
relevant distribution compliance periods and that  
the taps are priced as dirty taps (i.e. the tap investors 
have paid for accrued interest since the start of 
the current interest period, together with 
their subscription payment for the tap issue).

It is also assumed that the tap issue has no more than 
de minimis OID, and the global bearer form notes are 
issued under the TEFRA D rules.
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How does the analysis of 
fungibility of a tap issue change  
if the original issue is a Rule 
144A/Reg S issuance?
If the original issue has been sold on a Rule 144A/Reg 
S basis, an issuer may wish to tap either one or both 
of the Rule 144A and the Reg S portions of the  
original issue.

Rule 144A/Reg S issues are conducted on a registered 
(not bearer) basis. So, only the considerations relevant 
to registered form (and not bearer form) notes in the 
section above are relevant.

As set out in the above sections of this note, when 
considering the point of time at which fungibility is 
achieved, a number of factors need to be considered:

1. There should be no original issue discount that 
would cause a US tax issue.

2. If the tap issue is a clean tap (i.e. priced without 
accrued interest relating to the current interest 
period), it is only possible to achieve fungibility 
from the start of the next interest period. If the  
tap issue is a dirty tap (i.e. priced with accrued 
interest relating to the current interest period), 
the tap issue is potentially immediately fungible 
(subject to consideration 3 below).

3. If the tap is outside the original Reg S distribution 
compliance period (so that the original issue has 
seasoned for the purposes of Reg S), the Reg S 
portion of the tap issue cannot become fungible 
with the Reg S portion of the original issue, 
until the Reg S portion of the tap issue has also 
seasoned (i.e. 40 days after closing of the tap 
issuance). This third consideration does not  
apply to the Rule 144A portion of the tap.

Therefore, for a dirty tap, while the Rule 144A portion 
of the tap issue will potentially be immediately 
fungible with the Rule 144A portion of the original 
issue, the Reg S portion of the tap issue cannot 
achieve fungibility for at least 40 days after issuance 
of the tap (if the issue is Reg S (Category 2) and the 
tap issue is outside the original issue’s distribution 
compliance period).

In the case of a clean tap issue, the Rule 144A portion 
of the tap issue would be fungible from the start of 
the next interest period, while the Reg S portion of 
the tap issue would be eligible for fungibility from the 
later of (a) the start of the next interest period and (b) 
the end of the distribution compliance period.

What option does an issuer have 
if fungibility cannot be achieved?
If, having considered the factors above, and any  
other issues that may be relevant to a particular 
issuance, it is determined either that fungibility  
of a tap issue would not be able to be achieved  
(or not in an economically desirable timeframe),  
or if the terms of the original issue do not permit  
the issuance of additional or further notes, then an 
issuer could consider undertaking a mirror issue.

A mirror issue is an issuance with identical terms 
to the original issue, apart from issue price, but the 
mirror issue never becomes fungible with the original 
issue and it bears its own ISIN and security codes  
for life. As a mirror issue never becomes fungible  
with the original issue, it would need to be of a 
sufficient size and liquidity that it can function 
effectively as a desirable security instrument  
on its own.
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KEY CONTACTS

If you want to discuss tap issues, fungibility, mirror issues, or any  
other issues in the debt capital markets, please feel free to contact  
any of the Dentons Debt Capital Markets team. We are happy to chat,  
on the phone or via video-conference.

The Dentons Debt Capital Markets team is led by David Cohen. 
Other members of the team include Nick Hayday, Catriona Lloyd 
(Trustee partner) and Cameron Half (US Securities Law partner). 
The partners are supported by Senior Associate Victoria Wyer 
and associates A. Moeen Qayum, Niharika Khimji, Yash R. Ranade 
(US Securities) and Zeeshan Hussain. David Ferris is the team’s Senior 
Professional Development Lawyer.
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