
 

 

FBAR Penalties and the Definition of “Willful” 

U.S. taxpayers are required to report offshore financial assets when the 
aggregate balance of those assets exceeds $10,000. Even if the account 
balances exceed that amount for just 1 day, the federal Bank Secrecy Act 
requires the accounts be reported on a Report of Foreign Bank and Financial 
Accounts – FBAR for short. The penalties for failing to file an FBAR are 
enormous.  

If the IRS believes the violation was willful, the penalties can include prison. 

FBAR Penalty Structure 

A “non-willful” violation carries a civil penalty of up to $10,000. Non-willful FBAR 
violations are civil only. There is no risk of criminal prosecution. 

If the violation is deemed to be “willful,” the potential penalties increase 
dramatically. Under current law, the civil penalty for a willful violation is up to the 
greater of $100,000 or 50% of the highest balance in the account. These 
penalties can be imposed for each year an account was unreported.  



The general practice is to simply assess the penalty on the highest year (looking 
back up to 8 years), however the IRS recently went to court in a criminal case 
seeking penalties for multiple years. In practical terms, that means the penalty 
exceeds the account value. 

Recently, the creator of the Beanie Baby fad, Ty Warner, was prosecuted for an 
unreported Swiss account. Reportedly, his Swiss account at one point held $93 
million and generated $3.1 in taxable income. The penalty he is expected to pay 
at sentencing? $53,000,000. 

As noted in the above example, the IRS can refer willful failure to file FBAR 
cases to the Justice Department for criminal prosecution. A criminal violation 
carries a possible sentence of up to $250,000 or 5 years in prison or both. In 
certain circumstances where other violations are present, the maximum sentence 
can be enhanced to $500,000 or 10 years or both.  

“Willfulness” 

There is obviously a huge difference between willful and non-willful FBAR 
penalties. So how does the IRS define “willful”? 

The statute is silent but there is plenty of guidance from the IRS. Prior rulings and 
court cases suggest the following things could trigger a “willful” determination by 
the IRS: 

* Checking the “NO” box on Schedule B of the Individual Income Tax return that 
asks whether you have a foreign account. The current 2012 Schedule B form 
asks, “At any time during 2012, did you have a financial interest in or signature 
authority over, a financial account located in a foreign country.” Even if the 
taxpayer relied on tax software or an account to prepare the return, the IRS 
believes taxpayers have an obligation to review the return before signing or filing 
under penalty of perjury. 

* Maintaining an account in a known “tax haven.” Although the IRS takes a dim 
view of Swiss accounts, for example, merely having an account in a tax haven is 
usually not enough by itself to warrant a finding of willfulness. 

* Creating a nominee entity such as a trust, International Business Company 
(IBC) or foreign corporation with no apparent legitimate business purpose. 

* Moving the account or closing it once the bank or institution is perceived to be 
under investigation. 

Doing any of the above can set your client up for the much greater “willful” FBAR 
penalties and may also result in criminal tax charges. The creation of nominee 
entities and moving money simply to stay one step ahead of the IRS are 
especially risky moves. 



Taxpayers that have more than one year of unfiled FBARs should speak with an 
experienced FBAR lawyer immediately. The penalties for non-compliance are 
simply too great to try and navigate these dangerous waters alone. 

Currently the IRS is offering an amnesty program called the Offshore Voluntary 
Disclosure Process which helps taxpayers avoid audit, avoid prosecution and the 
harsh 50% penalty. Amnesty, however, comes with its own steep penalty – 27.5% 
of the aggregate highest account balance of the unreported accounts over the 
last 8 years. There are other programs available including the traditional 
voluntary disclosure. Choosing the right option is very fact specific and often 
hinges on the client’s willingness to undergo and audit.  
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