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Unexplained Wealth Orders  

Introduction 
 With the passing of the Criminal Finances Act 2017, the UK government introduced a 
powerful new investigative tool to supplement the arsenal of UK law enforcement agencies 
investigating financial crime. Agencies such as the Serious Fraud Office, the National Crime Agency, 
and Her Majesty’s Revenue and Customs may now apply to the English High Court to seek an order 
compelling the owner of certain property to explain the details of their ownership, how that ownership 
was financed, and any other information the applying agency seeks in relation to that property. A 
failure to provide adequate explanations may lead to the confiscation of that property by the state.  

 These orders are referred to as Unexplained Wealth Orders (“UWOs”), and to date five such 
orders have been made public. As with the passing of any new investigative tool, development through 
the courts will be cautious and time consuming. The first UWO to be issued was subject to challenges 
in the High Court, the Court of Appeal, and most recently the UK’s Supreme Court. That challenge 
failed at each stage, and the courts have firmly asserted the legitimacy of UWOs as an investigative 
tool. As the framework continues to develop, there is every indication that the UK will see an increase 
in the number of UWOs issued.  

 UWOs create onerous obligations on their recipients, often with tight compliance deadlines. 
It is therefore important for any high net worth individual, company or trust holding assets in complex 
structures to be aware that they may be called upon to explain the background and circumstances of 
any particular asset acquisition or holding with little notice. A failure to do so carefully and adequately 
may result in that asset’s forfeiture. Not only is there a direct risk of forfeiture, but due to the 
information sharing arrangements that exist between international law enforcement agencies, any 
information provided in response to a UWO may be shared and deployed against the respondent or 
any other person in criminal investigations and prosecutions around the world. Any recipient of a 
UWO must therefore be prepared to quickly assess their risks and formulate considered responses in 
short order.  

Unexplained Wealth Orders In Detail 

 A UWO is an investigation focussed order issued by the High Court, that can, and will almost 
always, be applied for without notice to the respondent. A UWO may be order in circumstances where 
the intended respondent (i) holds the property that is to be the subject of the order, (ii) that property 
is valued greater than £50,000, and (iii) where there are reasonable grounds to suspect that the sources 
of the respondent's lawfully obtained income would have been insufficient to obtain the property in 
question. The respondent must also either be a Politically Exposed Person (“PEP”) or there must be 
reasonable grounds to suspect that the respondent, or a person connected with them, is or has been 
involved in “serious crime”. In this context, ‘serious crime’ has the meaning as defined in the Serious 
Crime Act 2007, which includes all types of serious offending including bribery and corruption, fraud, 
and money laundering. 

 The property in question may be held solely by the respondent, or jointly with any other person, 
and it does not matter when the property was obtained, where the assets are located, where the serious 
crime took place, or where the respondent is physically located. When considering a respondent’s 
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known lawfully obtained income, law enforcement agencies will have regard to publicly available 
information about income from employment, assets or other sources, as well as non-public 
information obtained by deploying other investigative powers at their disposal. They will also consider 
external funding, such as mortgages or other charges, and assume the property was acquired at market 
value. 

 A PEP is defined as an individual who is, or has been, entrusted with prominent public 
functions by an international organisation or by a state other than the UK or another EEA state, or a 
family member, close associate or someone “otherwise connected” to such a person. 

 A UWO is not itself a power to recover assets, and as such will almost always be coupled with 
a freezing injunction preventing dispersal of the assets in question. Such an injunction will also be 
ordered without notice being given to the respondent.   

 As a UWO is a civil order, not a criminal finding, the lower threshold of the balance of 
probabilities applies when a court is considering an application and its evidence. In a criminal case, 
the prosecution must first be satisfied that there is sufficient evidence to secure a conviction on the 
criminal standard – that a jury could be sure that the defendant is guilty – and that it is in the public 
interest to commence criminal proceedings. When considering a UWO application, notwithstanding 
that the core substance of the allegation is criminal, a court must decide only if it is more probable 
than not that a crime had taken place. 

 Upon receipt of a UWO, the respondent will be provided with a set time in which to respond 
to its terms and comply with its requirements. Whilst these requirements can be variable, a UWO will 
almost certainly require the respondent to provide written explanations of the sources of their wealth, 
the funds used to acquire the property in question, and the circumstances of their ownership, to the 
address of the law enforcement agency who sought the order.  

 It is a separate criminal offence to knowingly provide misleading or false information in 
response to a UWO, or to recklessly make a false or misleading statement. These offences are 
punishable by fines and/or up to two years imprisonment.  

 If a respondent fails, without reasonable excuse, to comply with the UWO, the property to 
which it relates is deemed “recoverable property” for the purpose of confiscation proceedings under 
Part 5 of the Proceeds of Crime Act 2005. This means that the law enforcement agency can apply to 
the High Court for an order to have the property confiscated.  

 Whilst a number of law enforcement agencies are able to apply for UWOs and have welcomed 
their introduction, it is the NCA that has been most active to date. Whilst the NCA has had success 
in its first UWO brought against Mrs Zamira Hajiyeva, who unsuccessfully sought to challenge the 
validity of the order before the High Court, Court of Appeal and the Supreme Court, and more 
recently in obtaining a settlement against a UK businessman for c.£10 million following the issuing 
of a UWO, they have also been successfully challenged.  

 On 8 April 2020, the High Court overturned three UWOs made against a number of 
individuals and entities in NCA v Baker [2020] EWHC 822 (Admin). The court found that the NCA 
had made a series of assumptions that were unreliable, and thanks to the swift and detailed intervention 
by the respondents, the orders were successfully challenged. The judge commented:  
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“The use of complex offshore corporate structures or trusts is not, without more, a ground for believing 
that they have been set up, or are being used, for wrongful purposes, such as money laundering. There 
are lawful reasons – privacy, security, tax mitigation - why very wealthy people invest their capital in 
complex offshore corporate structures or trusts. Of course, such structures may also be used to disguise 
money laundering, but there must be some additional evidential basis for such a belief, going beyond 
the complex structures used.”  

 This case is a useful example of the potential effectiveness of an early and robust challenge to 
the issuing of a UWO, and the need to be fully prepared to explain in detail how often diffuse 
structures are arranged and funded in order to rebut any allegation of criminality.   

      *** 

 If you have any questions about the issues addressed in this Client Alert, or if you would like 
a copy of any of the materials we reference, please do not hesitate to contact us. 

 


