
WHITE PAPER

The EU “Club” Gets More Exclusive: Closing the 
Doors on Foreign Subsidies?

Although the EU has strict rules that limit the circumstances in which Member States can sub-
sidize companies in the EU, the rest of the world does not. The European Commission consid-
ers this difference unfair because it would distort competition in the EU and global markets.

The European Commission recently released a White Paper that discusses a future framework 
to address the perceived imbalance. The goal of the proposal is to “level the playing field” with 
regard to foreign subsidies and ensure competitive neutrality. The framework aims to address 
distortions caused by companies active in the EU that have received foreign subsidies. It 
would also review acquisitions of EU companies where foreign subsidies are involved. A new 
tool would also be created to address distortions where companies benefitting from foreign 
subsidies compete for EU public tenders. Finally, it also envisages a mechanism to address 
foreign subsidies giving companies an unfair advantage in obtaining EU grants and funding.

In our analysis of the White Paper, we will assess the different mechanisms put forward by the 
European Commission, in the context of the EU’s existing tools to address subsidies and the 
ever increasing focus of the EU on foreign subsidies in the recent past.

July 2020

http://www.jonesday.com


ii
Jones Day White Paper

TABLE OF CONTENTS

INTRODUCTION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                                              1

THE EU’s EXISTING TOOLBOX ON SUBSIDIES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                   1

THE EU’s GROWING SCRUTINY OF FOREIGN SUBSIDIES  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                        2

WHITE PAPER MODULE 1: GENERAL INSTRUMENT TO CAPTURE FOREIGN SUBSIDIES CAUSING 
MARKET DISTORTIONS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                                       4

WHITE PAPER MODULE 2: FOREIGN SUBSIDIES FACILITATING THE ACQUISITION OF EU TARGETS . .  6

WHITE PAPER MODULE 3: FOREIGN SUBSIDIES IN EU PUBLIC PROCUREMENT PROCEDURES  . . . . .     6

WHITE PAPER PROPOSALS ON FOREIGN SUBSIDIES IN THE CONTEXT OF EU FUNDING . . . . . . . . . . .           7

CONCLUSION  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                                               7

LAWYER CONTACTS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                                         8

ENDNOTES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                                                  9



1
Jones Day White Paper

“If you ran a club, and you wanted to make sure there 

was no trouble, you could check people [at] the door, 

before they came in. You could also have checks inside 

the club, to make sure everyone followed the rules once 

they were in.”

— European Commission Executive Vice-President 

Margrethe Vestager, Statement on 17 June 2020

INTRODUCTION

As European nations move to ease COVID-19 restrictions, 

nightclubs, as feared sources of transmission, may remain 

shuttered for some time. Other fears also permeate the 

European business landscape. While its leaders frequently say 

that “Europe is open for business,” the European “club” wants 

its visitors to adhere to prescribed rules of etiquette. Europe is 

uneasy in the face of companies that enjoy state support from 

foreign governments.

Companies benefitting from foreign subsidies not only export 

to Europe but also compete for European M&A opportunities, 

sell from their European subsidiaries, and participate in public 

tenders in direct competition with European firms.

Foreign subsidization of companies operating or established 

in the European Union (“EU”) contrasts sharply with the EU’s 

limits on State aid within the EU. The EU’s well-established 

State aid regime features unique and strict internal subsidy 

controls (see our Jones Day Commentary) aimed at prevent-

ing marketplace distortions that result from government subsi-

dies. Similar rules do not exist elsewhere in the world and the 

European Commission (“Commission”) believes that foreign 

subsidies give an unfair advantage to recipient companies 

that operate or are established in the EU.

As anticipated in our June 2020 Alert, the Commission 

attempts to “level the playing field” in its recent White Paper, 

which suggests instruments to remedy EU marketplace distor-

tions that arise from foreign subsidies. 

The White Paper is part of a broader EU response to concerns 

that foreign subsidies may distort competition, placing EU 

companies at a disadvantage relative to foreign competitors. 

If implemented, the new measures would significantly expand 

the EU’s existing toolbox for combating subsidies. 

Interested parties are invited to comment on the White Paper’s 

suggestions in a public consultation, open until September 

23, 2020. The consultation is particularly important, as the 

Commission acknowledges the complexity of these issues 

and the novel nature of the proposed solutions. Therefore, 

the Commission calls for “careful discussion,” and if the con-

sultation’s outcome suggests the need for new rules, the 

Commission will release a legislative proposal in 2021.

As explained below, the wide-ranging options set out in the 

White Paper include (i) targeting ongoing operations in the EU 

of companies that have received foreign subsidies (“Module 1” 

of White Paper); (ii) subjecting acquisitions of EU companies 

to an ex ante mandatory clearance procedure where foreign 

subsidies are used to facilitate such acquisitions (“Module 2” 

of White Paper); and (iii) creating a new tool to review foreign 

subsidies in the context of public tenders in the EU (“Module 

3” of White Paper). In addition, the White Paper recommends 

developing a mechanism to address foreign subsidies in the 

context of EU funding.

The discussion below examines the EU’s existing toolbox to 

tackle subsidies and the EU’s increasing scrutiny of foreign 

subsidies as reflected in recent cases. In the remaining portion 

of the paper, we analyze the key elements of the Commission’s 

White Paper.

THE EU’S EXISTING TOOLBOX ON SUBSIDIES

The EU already exercises oversight of state subsidies that it 

considers distortive of competition in the EU. Certain mea-

sures are limited to subsidies granted by EU Member States:

•	 State aid. The EU’s State aid framework significantly limits 

Member States’ ability to grant selective financial support 

to private companies. This strict system of subsidy control 

goes well beyond the World Trade Organization (“WTO”) 

subsidies regime and is unique in the world. Member 

States must rescind and recover any aid the Commission 

deems unlawful. The Commission recently issued guid-

ance (the State aid Temporary Framework) that provides 

https://www.jonesday.com/en/insights/2016/09/wto-law-insufficient-to-ensure-competitive-neutrality-under-eu-standards
https://www.jonesday.com/en/insights/2020/06/european-commission-to-expand-oversight-of-foreign-subsidies
https://ec.europa.eu/competition/international/overview/foreign_subsidies_white_paper.pdf
https://ec.europa.eu/info/consultations_en
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Member States with more flexibility to address the eco-

nomic fallout of the coronavirus outbreak.1 However, the 

Temporary Framework subjects subsidies to certain con-

ditions, and support must relate to a well-defined policy 

objective of common EU interest. The EU’s State aid rules, 

however, do not address foreign government subsidies to 

companies operating or established in the EU. 

•	 Public procurement. Under the EU’s public procurement 

rules, the procuring “contracting authority” may reject an 

abnormally low bid if the tenderer received unlawful State 

aid.2

Other measures address subsidies from outside the EU:

•	 Anti-subsidy investigations. The EU can target the dis-

tortive effects of certain foreign subsidies through anti-

subsidy investigations pursuant to the EU Anti-subsidy 

Regulation,3 under which the Commission examines 

subsidies provided to foreign companies that manufac-

ture goods for export to the EU. In certain circumstances, 

the EU may impose countervailing duties (additional 

import taxes) where such subsidized exports are found to 

harm the EU market. Such duties are based on the WTO 

Agreement on Subsidies and Countervailing Measures 

(“SCM Agreement”), which allows WTO Members to impose 

duties to counteract certain foreign subsidies. 

•	 Anti-dumping investigations. The EU also increasingly 

relies on recently modified EU anti-dumping legislation 

that addresses, inter alia, the possible distortive effects 

of foreign subsidies granted to producers exporting to 

the EU. Most importantly, the Commission may find that 

such subsidies significantly distort costs and prices in the 

investigated country, which can lead the Commission to 

increase the costs incurred by the exporting producer for 

calculation purposes.4 This will, in turn, lead to inflating the 

dumping margin, and thus the duty imposed.

•	 Investment screening. EU Member States have increased 

scrutiny of foreign investments in EU companies. The EU 

has also established a framework that Member States 

must comply with in conducting such screening on the 

basis of security or public order grounds.5 These rules 

will become applicable as of October 2020. In assessing 

whether a foreign investment is a security threat, subsi-

dies received by a foreign investor are a specific factor 

to consider. Significant funding by a government (through 

subsidies or otherwise) to a private company, can give rise 

to a finding that a private company is actually controlled 

by the government.6 

•	 Sector-specific rules. EU legislation also tackles subsidies 

in the air transport sector, enabling the Commission to 

investigate and adopt corrective measures against foreign 

subsidies that distort competition and cause, or threaten 

to cause, injury to EU air carriers.7 

•	 WTO disputes. At the international level, the EU also can 

bring a WTO dispute against a WTO Member for grant-

ing subsidies prohibited under the above-mentioned SCM 

Agreement or resulting in adverse effects as defined in the 

SCM Agreement. 

The Commission’s White Paper identifies gaps in the EU’s 

existing toolbox to regulate foreign subsidies, particularly with 

respect to foreign government subsidies to companies active 

or established in the EU. The EU’s trade defense instruments 

(anti-subsidy and anti-dumping investigations) only tackle sub-

sidies that distort the EU market through the import of goods, 

but do not cover, e.g., trade in services, investments, or other 

financial flows. And while the FDI Regulation empowers EU 

Member States to scrutinize subsidies that back investments 

and acquisitions in the EU, such review is limited to security 

and public order concerns, not competitive distortions of the 

EU market.

The White Paper’s new contemplated tools would complement 

existing measures, towards addressing this regulatory gap.

THE EU’s GROWING SCRUTINY OF FOREIGN 
SUBSIDIES

In recent years, the EU has increasingly advocated for com-

petitive neutrality in international fora and trade negotiations, 

including by proposing reforms to the WTO’s subsidy rules and 

through bilateral talks with specific countries.



3
Jones Day White Paper

The Commission also has recently taken novel approaches 

to its trade defense actions to expand oversight of foreign 

subsidies, going significantly beyond its established practice. 

Recent noteworthy developments are described below.

Countervailing duties imposed in connection with foreign 

subsidies granted to acquire an EU company. In 2018, the 

Commission imposed countervailing duties against Chinese 

producers of pneumatic tires, identified as benefiting from 

Chinese government subsidies.8 One of the subsidies targeted 

and eventually countervailed by the Commission concerned 

support given to a Chinese firm to facilitate its acquisition of a 

majority stake in an EU company, Pirelli.

In 2015, China National Chemical Corp (“ChemChina”), through 

its subsidiary China National Tire & Rubber Company (“CNTR”), 

acquired control of Italian Pirelli, then the world’s fifth-largest tire 

maker, for EUR 7.1 billion. The Commission’s Directorate-General 

for Competition (“DG COMP”) cleared the transaction without 

conditions, as it “would raise no competition concerns as the 

market share increments are modest, the two companies are 

not close competitors, and customers will continue to have an 

adequate number of alternative suppliers in all markets.”9

At the time of the acquisition, CNTR was a relatively small 

producer globally, and media reports highlighted that Pirelli 

was acquired by a tire company less than a third its size. 

Subsequently, in October 2017, the Commission initiated an 

anti-subsidy investigation targeting imports of certain bus and 

lorry tires originating in China. The investigation led to impos-

ing countervailing duties in 2018. In the Regulation imposing 

such duties, the Commission’s Directorate-General for Trade 

(“DG TRADE”) addressed a wide range of subsidies granted 

to Chinese exporting producers of tires. One of the schemes 

investigated by the Commission, of particularly relevance to 

the White Paper, relates to subsidies granted by the Chinese 

government to ChemChina, a Chinese company, to purchase 

Pirelli, an EU company.

The Commission devised novel legal and factual reasoning to 

link a subsidy for the acquisition of a company in the EU to the 

Chinese exports, resulting in the countervailing of this subsidi-

zation. In other words, the Commission imposed countervail-

ing duties on imports of Chinese tires based, inter alia, on the 

subsidies received by a Chinese exporting producer that were 

not directly related to the Chinese production of tires, but to 

the acquisition of an EU company. This approach significantly 

expanded the ordinary reach of the anti-subsidy instrument.10

This case was the Commission’s first attempt to use counter-

vailing duties as a means to tackle foreign subsidies that facili-

tate acquisitions of EU companies. Certainly, the countervailing 

duties instrument was not designed or intended to address 

this type of concern.

Countervailing duties imposed in connection with transna-

tional subsidies. In a case of first impression in June 2020, 

the Commission imposed countervailing duties on imports of 

glass fibre fabric originating in China and Egypt after finding 

that the relevant producers benefited from foreign subsidies.11 

The duties apply to all imports of glass fibre fabric originating 

in these two countries. In imposing duties, the Commission’s 

findings included financial contributions received by Egyptian 

entities from Chinese public bodies. This is the first time that 

the Commission has imposed countervailing duties as a result 

of so-called transnational subsidies, i.e., subsidies provided by 

a government of one country to a recipient in another country. 

This case foreshadows the Commission’s strategy to expand 

oversight of foreign subsidies. Previously, the Commission 

only countervailed subsidies given by the government of the 

exporting country, consistent with the WTO’s SCM Agreement.

The Egyptian companies in question operated in the China-

Egypt Suez Economic and Trade Cooperation Zone (“SETC-

Zone”), a special economic zone established by China and 

Egypt as part of China’s Belt and Road Initiative. This Initiative 

is a global development strategy adopted by the Chinese 

government for international infrastructure development and 

investments. Although the two companies received Chinese, 

not Egyptian, financing, the Commission concluded that the 

financial contributions could be attributed to the Egyptian 

government. The Commission determined that the Chinese 

preferential measures in favor of the entities established in 

Egypt “were […] “identified” and “made its own” by Egypt.12 

In this context, the Commission relied on the fact that the 

President of Egypt was aware that the Belt and Road Initiative 

involved heavy State financing, such that Egypt according to 

the Commission engaged in “a clear act of acknowledgment 

and adoption” of Chinese preferential financing in creating the 

SETC-Zone with China.13
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Concerns raised in merger review. Other prominent cases 

that also may have influenced the Commission’s White Paper 

include the recent CRRC/Vossloh case. In this transaction, the 

world’s largest rolling stock manufacturer, Chinese State-owned 

CRRC, acquired the locomotive business of German-based 

Vossloh. The transaction did not meet the thresholds of the 

EU Merger Regulation but was instead notified to the German 

Federal Cartel Office (Bundeskartellamt) and unconditionally 

cleared in April 2020. The Bundeskartellamt assessed the role 

of state subsidies, which is unusual in a merger decision. The 

decision noted that CRRC’s “access to financial resources is 

exceptional,” in particular due to Chinese strategic initiatives 

such as “Made in China 2025” and the Belt and Road Initiative. 

It further stated that subsidies can “considerably distort compe-

tition” and that compliance with State aid rules is monitored “by 

the EU Commission, a forceful supranational authority…[but a] 

similar legal framework with a corresponding degree of trans-

parency and public enforcement does not exist with regard to 

state subsidies in China.” 14 Nonetheless, the Bundeskartellamt 

found that the presence of foreign subsidies did not affect the 

substantive assessment of the transaction and therefore did 

not impede its unconditional clearance of the transaction.

Brexit. The ongoing Brexit negotiations between the EU and 

the UK are another element potentially fueling the White Paper. 

The EU’s Single Market Commissioner Thierry Breton noted the 

importance of compliance with EU subsidy rules, “especially 

when a major partner has decided to leave us.”

COVID-19. Additional support for the White Paper’s proposals 

also may stem from fears that the COVID-19 economic down-

turn will generate opportunities for non-EU subsidized compa-

nies to acquire financially weakened EU companies or distort 

competition in the EU market.

The following sections analyze the White Paper’s main com-

ponents, in addition to the proposed mechanism to address 

foreign subsidies in the context of EU funding.

WHITE PAPER MODULE 1: GENERAL INSTRUMENT 
TO CAPTURE FOREIGN SUBSIDIES CAUSING 
MARKET DISTORTIONS

Module 1: All types of foreign subsidies.15 Module 1 subjects 

to review foreign subsidies provided to “economic operators” 

established or active in the EU. This broad-based instrument 

would cover foreign subsidies in all market situations, irrespec-

tive of whether the subsidy benefits the production of goods, 

services, or investments in the EU.

However, the Commission suggests that Module 1 should 

exclude foreign subsidies provided for imports of goods and 

agricultural products into the EU. These imports would con-

tinue to fall under EU Anti-subsidy Regulation.16

Module 1 would, at a minimum, apply to companies estab-

lished in the EU that benefit from foreign subsidies. The White 

Paper also suggests to extend Module 1 to companies estab-

lished outside the EU but active in the EU.

Causing market distortions. Module 1 would serve to detect 

and take measures against foreign subsidies that cause dis-

tortions in the EU. Certain categories of subsidies, such as 

export financing, subsidies to ailing undertakings, and subsi-

dies directly facilitating an acquisition, would be considered 

“to most likely cause distortions.” All other foreign subsidies 

would require more detailed assessment to determine whether 

they could cause a distortion based on a number of indica-

tors, such as the size of the subsidy and the situation of the 

beneficiary. Moreover, the Commission proposes a de minimis 

threshold (€200,000) below which it presumes a subsidy will 

not have a negative distortive effect.

Foreign subsidies. Examples:

•	 The transfer of funds or liabilities (e.g., capital injections, 

grants, loans, loan guarantees, fiscal incentives, setting 

off of operating losses, compensation for financial bur-

dens imposed by public authorities, debt forgiveness, or 

rescheduling).

•	 Foregone or uncollected public revenue, such as preferen-

tial tax treatment or fiscal incentives such as tax credits.

•	 The provision of goods or services or the purchase of 

goods and services.

EU interest test. If the Commission finds that a foreign subsidy 

is capable of distorting the internal market, under the pro-

posal, it will weigh such distortion against any positive effects 

of the subsidy within the EU (e.g., creating jobs, protecting 
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the environment). The Commission will not consider positive 

effects of the subsidy outside the EU.

Shared institutional oversight. Under the Commission’s pro-

posed system of shared oversight, both the Commission and 

the EU Member States would establish mechanisms to inves-

tigate foreign subsidies. This system of parallel competences 

and division of work is modeled on EU competition enforcement 

under Regulation 1/2003, which allocates cases between the 

Commission and EU Member State competition authorities.17

Module 1 would empower each national authority to enforce 

subsidy rules in its jurisdiction. The Commission’s oversight 

would extend to any foreign subsidy benefitting a company in 

the EU, irrespective of whether it concerns the territory of one 

or more EU Member States. Only the Commission, however, 

may apply the EU interest (or “balancing”) test.

Procedure: two-step system and ex officio investigations. 

Module 1’s proposed procedure is a two-step system consisting 

of (i) a preliminary review to assess whether a foreign subsidy is 

in fact provided to a company established (or in certain cases 

active) in the EU, and whether that subsidy distorts the EU’s 

internal market; followed by (ii) an in-depth investigation, if a for-

eign subsidy is suspected of distorting the EU’s internal market.

Module 1 does not require parties receiving a subsidy to notify 

any authority. Rather, the competent authorities would review 

foreign subsidies on their own initiative. Information regarding 

subsidies could arise from market participants such as com-

petitors and customers or Member States (see also below: 

Shared institutional oversight).

Inspections at company premises. Module 1 includes the pos-

sibility of “fact-finding visits” at the EU premises of alleged 

beneficiaries of foreign subsidies. Subject to agreement from 

the foreign government of the country where the fact finding 

visit takes place, such fact-finding visits could also occur out-

side the EU.

Information requirements. During the preliminary review and 

the in-depth investigation, information requests could be sent 

to the company in question and to third parties. The compe-

tent authority could impose fines and periodic penalty pay-

ments for failure to timely supply the information requested or 

for supplying incomplete, incorrect, or misleading information.

Redressive (i.e., corrective) measures or commitments. If an 

in-depth investigation determines that a subsidy creates, or 

could create, a distortion, the competent authority may impose 

redressive measures if such measures are in the EU’s interest. 

Such measures could include:

•	 Divestment of certain assets, reducing capacity or market 

presence of the company.

•	 Prohibition of certain investments.

•	 Prohibition of a subsidized acquisition. 

•	 Mandated third-party access to products or services.

•	 Licensing on fair, reasonable, and non-discriminatory 

(“FRAND”) terms. 

•	 Prohibition of specific market conduct linked to the foreign 

subsidy. 

•	 Publication of certain R&D results such that other compa-

nies can reproduce these.18

•	 Redressive payments to the EU or to Member States.

The Commission also may close an investigation following a 

decision with commitments. The competent authority may 

choose to accept commitments offered by the company that 

are deemed appropriate and sufficient to mitigate the distortion.

Reporting and transparency obligations. Once imposed, 

redressive measures would be subject to subsequent report-

ing and transparency obligations. This is consistent with the 

Commission’s view that poor transparency regarding foreign 

subsidies is detrimental to competitive neutrality and must be 

tackled to avoid future distortions.

Catch-all system. The Commission also intends Module 1 to 

operate as a catch-all mechanism that captures possible dis-

tortions that would otherwise escape review under Module 

2 or Module 3. For example, acquisitions falling below the 

thresholds for mandatory notification under Module 2 could 

still be reviewed under Module 1. The White Paper indeed rec-

ommends a combination of Module 1 and Module 2 and that 

“Member States would in any case be competent to exam-

ine acquisitions ex post, even below the thresholds set up in 

Module 2.” Thus, proposals would empower the Commission 

or Member States to investigate even if a transaction does not 

require a notification to the Commission. Although the White 

Paper provides little additional detail about how such reviews 

would work, parallel authority can be found in voluntary, non-

suspensory merger filing regimes that grant the reviewing 
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authority power to impose interim (hold separate) and unwind-

ing measures.

The White Paper also explains that subsidized bidding in pub-

lic procurement procedures could be reviewed under Module 

1 when such conduct falls outside the scope of Module 3 to the 

extent that a bid distorts the EU’s internal market.

WHITE PAPER MODULE 2: FOREIGN SUBSIDIES 
FACILITATING THE ACQUISITION OF EU TARGETS

Module 2: Foreign subsidies to acquire EU targets. Module 2 

addresses foreign subsidies that facilitate an acquisition of an 

“EU target” (defined below). It would capture transactions where 

subsidies are explicitly linked to a given acquisition or indirectly 

facilitate an acquisition by de facto increasing the acquirer’s 

financial strength. The Commission proposes to subject “poten-

tially subsidised acquisitions” to a mandatory EU notification 

with an obligation that suspends closing until Commission 

approval, similar to the EU Merger Regulation (“EUMR”).

Notification would be required where “control” is acquired (as 

defined in the EUMR), as well as when acquiring equity or vot-

ing rights as low as 35%, or even in case of “material influence” 

(as yet undefined).

Any acquisition would need to concern an “EU target.” This 

concept appears to include any company established in the 

EU, and the Commission currently recommends an EU turn-

over threshold of EUR 100 million. Only the acquisition of an 

EU company with annual revenues in the EU exceeding this 

threshold would require notification. The White Paper does not 

discuss to what extent target companies established outside 

the EU (e.g., holding companies) that have significant oper-

ations within the EU, would be within the scope of the sug-

gested regime.

The notification requirement also may be limited to acquisi-

tions based on the size of the foreign subsidy received by the 

acquiring company. The White Paper suggests a threshold for 

foreign subsides received (in the three calendar years prior 

to the notification) in excess of EUR 10 million or 5-10% of the 

acquisition price.

Procedure: notification and two-phase review. Companies plan-

ning an acquisition that would meet the above criteria would 

be subject to a compulsory notification requirement and a two-

step review process: (i) a preliminary review phase; and where 

relevant (ii) an in-depth investigation. The notification would 

require including, inter alia, information on alternative prospec-

tive acquirers of the target in the last three years, including any 

bid received as part of the sale process of the target.

The White Paper recommends granting the Commission exclu-

sive jurisdiction to review notifications under Module 2. The 

Commission review would proceed in parallel with competition 

reviews, if any, filed with the Commission (or any Member State 

competition authority), but the specifics of such parallel review 

remain undefined.19 The Commission would assess whether a 

foreign subsidy (directly or indirectly) distorts the EU’s internal 

market and would use the same Module 1 factors to, by anal-

ogy, conduct the “EU interest test.”

A failure to notify (or a violation of the standstill period) would 

be subject to penalties. The Commission’s threat of “effective 

tools to sanction failures to notify transactions” suggests the 

imposition of procedural sanctions similar to those applied 

under the EUMR in recent years. For example, in 2018, the 

Commission imposed a record €124.5 million fine on Altice for 

jumping the gun when it implemented an acquisition before 

obtaining the Commission’s clearance, and in some instances, 

even before its notification.20

Commitments or prohibition. Following any in-depth investiga-

tion, if the Commission finds a distortion, it could either accept 

proposed commitments to remedy the distortion, or adopt a 

decision prohibiting the proposed transaction. Potential com-

mitments for remedying the distortion may include one or 

more of the redressive measures under Module 1 (applying 

mutatis mutandis).

WHITE PAPER MODULE 3: FOREIGN SUBSIDIES IN 
EU PUBLIC PROCUREMENT PROCEDURES

Module 3: Foreign subsidies in EU public procurement. 

Module 3 addresses foreign subsidies in the context of EU 

public procurement procedures. This Module would introduce 
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a new exclusion ground from public tenders for companies 

receiving distortive foreign subsidies.

Procedure: notification and two-step system. A company would 

be required to notify the contracting authority of foreign sub-

sidies when submitting a bid, if such company benefited from 

a financial contribution over a certain value (not yet defined). 

The contracting authority must transmit this notification to the 

Commission or Member State authorities to assess whether 

there is a foreign subsidy with a distortive effect. The two-step 

investigation would consist of (i) a preliminary review to deter-

mine the existence of a foreign subsidy, and if the authority 

finds that a foreign subsidy may exist; and (ii) an in-depth inves-

tigation to confirm the existence of such foreign subsidy.

To avoid too many delays to public procurement procedures, 

the White Paper suggests a maximum of 15 working days for 

the preliminary review by the national supervisory authority 

and maximum three months for an in-depth review.21

Exclusion from the bid. If the in-depth investigation concludes 

that the company has received a foreign subsidy, the con-

tracting authority would then determine whether that subsidy 

distorted the company’s bid. If so, it would disqualify the bid-

der from the specific tender. Importantly, the White Paper sug-

gests that a company may be black-listed from future public 

tenders for a period of up to three years. Such black-listing is 

currently possible under EU public procurement rules, upon a 

finding of bribery, fraud, and certain other serious offences.22

Shared institutional oversight. Similar to Module 1, the 

Commission and the Member States authorities would share 

the power to investigate. During the investigation, the contract-

ing authority would be prevented from awarding the contract 

to the investigated bidder.

WHITE PAPER PROPOSALS ON FOREIGN 
SUBSIDIES IN THE CONTEXT OF EU FUNDING

Foreign subsidies in EU grants and funding. The White Paper 

also contains several proposals to address the issue of for-

eign subsidies that provide companies an allegedly unfair 

advantage in winning applications for EU grants and funding. 

It suggests that foreign subsidies may be tackled by excluding 

subsidized bidders, similar to the envisaged public procure-

ment procedures mentioned above.

CONCLUSION

The EU takes pride in its unique and long-standing State aid 

regime, which prohibits allegedly distortive subsidies granted 

by EU Member States. However, the Commission believes that 

foreign government subsidization of companies in the EU, 

which is not subject to the same level of scrutiny as Member 

State subsidies, jeopardizes the “competitive neutrality” that it 

has pioneered.

The Commission’s White Paper concludes that the EU State 

aid system affords no meaningful protection against the vast 

majority of market distortions that allegedly arise from subsi-

dies granted by foreign governments. The Commission argues 

that foreign governments can boost the competitiveness of 

certain companies, or support their M&A activities, without 

EU scrutiny (even if this support could impact the EU market). 

Although foreign subsidies can be addressed through the EU’s 

anti-subsidy instrument and other tools available to the EU 

(e.g., action at WTO level), the Commission considers these 

insufficient to ensure a “level playing field.”

Assuming that the Commission White Paper’s ideas become 

law, companies are likely to face far greater complexity, costs, 

and uncertainty in pursuing regulatory clearance for M&A 

transactions, due to expanded multi-jurisdictional and multi-

agency procedures. Companies benefiting from foreign sub-

sides also can expect that their daily operations in the EU 

could be challenged and subject to wide-ranging restrictions.

The White Paper is likely to initiate an intense debate on both 

the merits of the suggested framework, as well as the mechan-

ics of a future EU foreign-subsidy control system.

Some companies in Europe would likely welcome a new EU 

framework, in support of the Commission’s intended “level play-

ing field.” In contrast, companies outside the EU will be wary 

of any future rules that would stifle their business and invest-

ment activities in Europe. In particular, State-owned Enterprises 

(SOEs) in China and the Middle East should closely examine 

the impact of these proposals. Similarly, U.S. companies will 
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assess the extent to which the EU’s new potential regime would 

capture, e.g., U.S. Federal and State support measures.

From a practical standpoint, the new rules could alter deal 

negotiations as transacting parties consider the impact of 

the new regulatory regime on risk allocation. SOEs also would 

need to navigate expansive data requirements from authorities 

in the EU, which could implicate information considered to be 

sensitive or secret in their home jurisdictions. Timing consid-

erations will also be critical, as the risk of (additional) lengthy 

regulatory reviews for M&A could discourage both foreign-

subsidized buyers and sellers of “EU targets.” In public pro-

curement, the inclusion of a foreign-subsidized bidder could 

also cause delays and uncertainty for tender awards, creating 

headaches for procuring hospitals, municipalities, and others 

who must source through public tenders.

The EU “club” appears poised to become more exclusive. The 

eventual features of EU legislative proposals and how these 

are received and concretized will shape the future mix on the 

EU dance floor. Those showing up with subsidies may soon 

find themselves out in the cold.
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